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PART  n. 


CHAP.  L 
OF  CUSTOMARY  ESTATES, 

AND    FIRST, 

OF  ESTATES  BY  COPY  OF  COURT-ROLL. 

COPYHOLDS  haVe  usually  been  treated  of  independ-    copyhoU) 
ently  of  other  customary  tenures,  but  It  is  rightly      kstate. 
observed  by  Calthorpe*,  that  copyholders  and  other  cm- 
tommry  tenants  di£fer  less  in  natuf^  than  in  nume;  **  for 
^  although  some  be  called  copyholders,  some  customary, 
*'  some  tenants  by  the  verge,  some  base  tenants,  soihe 
^'  bdnd  tenants,  and  some  by  one  name  and  some  by 
^'  another;  yet  do  they  aU  agree  in  substance  and  Idnd  of - 
tenure :  all  the  said  lands  being  hold^n  iti  one  general 
sort>  that  is,  by  custom  and  t^ontinuance  of  time ;  and  - 
the  diversity  of  their  names  doth  not  alter  the  nslture  df 
^'  their  tenure."    I  shall  therefore  consider  the  several' 
species  of  customary  estates  (with  three  exceptions  only) 
under  one  and  the  same  head ;  but  noticing  the  dififerences 
between  them  as  oft^i  as  they  shall  appear  to  be  such*  as 
ta  generate  a  real  and  fundamental  distinction.     The 
exceptions  to  which  I   allude   ate  those  of  estates  in 
AMCiENT  DBMBsKfi;  estates  in  gavelkind;  and  estatea 

•  Copyh.  51,  54, 

VOL.    UK  B 
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ELBMENT8    OF  [BOOK  II.   PART  II. 

COPYHOLD  in  BOitouGH  ENGLISH;  which  differ  from  copyholdft  in 
too  many  essential  particulars  to  be  treated  of  under  one 
and  the  same  arrangement. 

In  treating  of  copyhold  estates,  I  shall  consider, 

I.  The  Nature  and  Origin  op  Copyholds. 

II.  Who  may  grant  Lands,  &c.  to  be  holden 
BY  Copy. 

III.  Whax»  Things  may  be   holden  by  Copy  of 
Court-Roll. 

IV.  To  WHOM  Lands  may  be  so  granted. 

V.  The  Interest  which  the  Tenant  has  in  such 
Land. 

VI.  The  Power  he  has  over  his  Estate. 

VII.  Of  Surrenders  and  Admittances  respect- 
ing Copyholds. 

VIII.  Of  Fines  and  Heriots. 

IX.  What  Acts  of  Parliament  extend  to  Copy 
holds,  and  what  not. 

X.   How  EriSTATBS  OF  CoPYHOLD   MAY   BE  LOST  OR 
DESTROYED. 


I.  Of  the  Nature  and  Origin  op  an  Estate  by 

Copy  of  Court-Roll. 

Nsture  of  copy-      An  estate  by  copy  of  cottrt-roU,  says  liitleton^  is 

bold  tenure.  ,  •  •      j      <•  •         i  •  i     xi.  • 

where  a  man  is  seised  of  a  manor,  m  whicn  there  is  a 
ci|8tom«  which  has  existed  time  out  of  mind,  that  certain 
ifnaatft  within  the  same  manor  have  used  to  have  lands 
and  tenements  to  hold  to  them  and  their  heirs  in  fee- 
simple,  or  fee-tail,  or  for  term  of  life,  jcc.  at  the  m/^  (^the 
hrd  (i),  acoordin^  to  the  custom  .of.  the  said  manor  9  and 

k  lit*  8.  73  'j  and  see  a  Wat.  Cop.  197 ;  Bl.  L.  Tr.  an. 

I  I  I  -.■■■■■  I  .     I     ■       .       I     ..  «     ...I  ■  I        -— — 1M^.i^ 

(1)  it  is  to  be  obserred,  that  these  words,  ai  the  wUI  of 
tie  tordf  are  material  in  the  d^udtion.of  aoopyhold ;  i^iU 
in  pleading  or  speaking  of  ^is  estate^  those  words  be  omit- 
tedy  it  willbe  intended  to  be  a  customary  Jreehoid,  (Co.  lit. 
sB,2u  n.  (1);  and  see  Cro.  Car.  219.)  a  species  of  tenure 
which,  though  it  in  some  respects  resembles  freeholds,  is 


i«»^ 
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thejr  are  called  teniuits  By  copy  of  ooortHtdl,  becietttse  tbey  C^ITold 

bave  no  other  evidence  concerning  tiieir  tenements  bnt  ^ 

only  the  copies  of  the  court*roII  %  and  although  some 

tneh  tenants  have  an  inheritance  according  to  the  custom 

of  the  manor,  yet  have  they  but  a  base  tenure ;  t.  e.  aA 

estate  at  the  will  of  the  lord,  and  no  freehold  according  to 

the  course  of  the  common  law  ^  (1 ).  There  is,  however,  he 

continues,  divers  diversities  between  tenant  at  will,  which 

is  in  by  the  lease  of  his  lessor  at  the  common  law,  and 

tenant  at  will  according  to  the  custom  of  the  manor ;  for 

tenant  at  will  according  to  that  custom  of  the  manor, 

may,  as  is  before  said,  have  an  estate  of  inheritance,  kc^ 

cording  to  the  custom  and  usage  of  the  manot :  but  if  a 

man  have  lanids  and  tenements  which  are  not  within  such 

custom,  and  let  them  to  another,  to  hold  to  him  apd  his 

heirs  at  the  will  of  the  lessor,  these  words  **  to  his  heirs,^' 

are  void*.    But  though  he  is  called  tenant  at  will,  secun^ 

^  lit.  8. 75 ;  Co.  Lit  60,  a;  7 ;  1  Leon.  4 ;  Moor,  ia8 ; 

4  Co.  ^5.  Cro.  Car.  42. 
*  Lit.  8. 77, 81 ;  and  3  Co.        *  Lit.  s.  Bs. 

*^-^ ■      ,-i.—  I    .■     .»,■■.  .       i,      .     »■     III      11 

in  truth  nothine  more  than  a  superior  kind  of  copyholds, 
held  like  them  hy  copy  of  court-roll,  but  not  at  the  will  of 
the  lord;  whence,  for  distinction's  sake,  they  have  been 
eeneiaHy  denosunated  cuUonuuy  freeholds  \  see  1  Bl.  L* 
Tr«  8vo.  ed.  144,  where  the  origin  and  nature  of  this  pecu- 
liar kind  of  tenure  is  delineated  with  the  author's  usual 
cleanies9  and  ability.  See  also  Co.  Lit.  59,  b.  and  5  Co. 
84,  (PerrjfflMl's  ease) ;  in  whidi  case  it  was  found  by  the 
jmy,  tl^t  in  the  manor  of  Portehester  there  was  a  custom, 
according  to  which  all  alienations  of  land  within  that  ma* 
Q6r,  by  deed  or  will,  were  void,  unless  f  resented  to  be  a 
mod  custom ;  and  iqi  the  same  case  mention  is  made,  that, 
By  the  court  of  Lidford-castle,  in  Devonshire,  a  freeholier 
drinheritance  cannot  pass  his  freehold  except  by  surrender 
into  the  lord's  hands.  See  instances  of  these  customary 
IcMres,  Lit.  8*78,  79i  80,  81,  83,  84,  where  also  ^ee 
of  tenant  by  the  verge,  which  seems  to  differ  in  nothing 
froqi  tenant  by  copy  of  court-roll. 

(1)  Anid  being  considered  merely  as  holden  at  the  win 
of  ihe  lord,  diey  consequently  do  not  entitle  tiie  tenant  td 
vHT  Uft  fcniights  of  tiftr  shire  under  stat.  Hen.  VL  See 
Hac.  L.  Tr.  and  si'Oeo.  II.  c.  14. 

B  2 
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COPKKOLP   dum  cAmuetudifiem  manerii ;  yet  it  is  not  meiEUit  that  the 

ESTATS 

•'  lord's  pleasure  is  to  be  governed  by  the  custom  of  the 
mauor,  in  the  determination  of  his  wilP,  but  only  that  the 
.tenant,  as  long  as  he  continues  ten^^t,  is  to  hold  the  land 
under,  such  terms  and  conditions  as  the  custom  has  esta- 
blished'(i). 
Origin  of  This  tenure  arose  from  the  firant  of  lands  made  in  the 

CoDTholdi.  ^  . 

ancient  feudal  ^times,  by  lords  to  their  villams,  to  hold  of 
Buoh  lords  upyn  condition  of  performing  certain  mean  or 
villain  services  < ;  these  grants  being  entered  on  tiie  losd's 
roll,  and  a  copy  delivered  to  the  villain  as  an  evidence  of 
his  .title,  be  was  said  to  hold  by  copy  of  court-roU ;  these 
grants  virere  however  always  made  resumable  at  the  will 
of  the  lord  ^ ;  because  otherwise  it  would  have  been  an 
enfranchisement  of  the  tenant.  But  to  prevent  the  fre- 
^uent.tennination  of  these  estates,  by  any  equivocal  act 
which  might  be  construed  to  be  a  determination  of  the 
lord's  wiU|  thejr  were  afterwards  granted  in  fee,  t.'  e.  to  the 
tenant  and  his  heirs,  bi^t  still  at  the  will  of  the  Ipr^ .  who. 
notwithstanding  such  gr&nt,  might  oust  the  tenant  when 
he  pleased  * ;  this  however  bdng  found  to  be  a  very  great 
inconvenience'',  was,  it  should  seem,  altered  by  some  po- 
sitive law,  (though  such  law  does  not  now  appear)  which 
preserved  their  estates  to  them  and  their  heirs,  whilst  they 
duly  performed  the  services,  leaving  them  in  other  respects 

'iStra.452,<e</jti^sre,and  .     ^  Lit.s.  i72;4Co.2ia. 

see  2Blac.C0m.  147.  ^Co.  Copyholder,  6,  7; 

V  As  to  the  name  and  ori-  and  see  Vaugh.  71  ;  ^  Ld* 

g'n  of  Copyhold,  see  also  Ray.  864 ;  Pig.  Riecov.  41 ; 

o.  lit.  57,  b.  76;   1  Rol.  10  East,  259;  also,  2  Walk. 

Rep.  236 ;  Dotigl.  724,  n. ;  Cop.  c.  1,  and  Sul.  Lee.  50- 

2  Wooddes.  36,  a.  ^  Preced.  Chan.  574. 


(1)  Copyholders  also  hold  by  fealty  and  various  services 
to  be  periormed  to  the  lord ;  Co.  Cop.  s.  10 ;  and  the  ob« 
ligation  of  doing  fealty  proves,  says  Coke,  (9  Rep.  76,  a; 
C&*  lit.  63,  a.)  that  they  have  a  fix^  estate  in  the  land, 
from  which  they  cannot  be  amoved  by  *  Ae  lord  so  long 
88  they  observe  the  ciigtoms  of  the  manor :  whereas^  a  te« 
nant  at  will  holds  by  no  fealty  or  service. 


luuion. 
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mere  tenants  at  will  (i);  or^  which  is  perhaps  more  pro-    boPYHOLD 
bable,  by  litUe  and  little,  from  the  indulgence  of  particular     ^^ate. 
lords. 

A  very  perspicuous  account  of  the  origin  of  copyholds; 
is  given  by  Sir  William  Blackstone,  who  observes',  that 
oar  present  copyhold  tenure,  or  tenure  by  copy  of  court*' 
roll  at  the  wiU  of  the  lord,  appears  to  be  lineally  descended 
from  the  ancient  tenure  bfpure  villainage,  spoken  of  in  the 
Introduction  to  the  preceding  book ;  in  order  to  obtain  a 
dear  idea  of  which,  it  will  be  previously  necessary  to  take 
a  short  view  of  the  original  and  nature  of  manors  (2) : 

Hiese  are  in  substance  as  ancient  as  the  Saxon  consti-  origin,  ice  of 
totion'*,  though  perhaps  difiering  a  little,  in  some  immate- 
rial circumstances,  from  those  that  exist  at  this  day  ' :  just 
IS  has  been  observe  offends,  that  they  were  partly  known 
to  our  ancestors,  even  before  the  Norman  conquest.  A 
mBnof,tnanmHm,afnanendo**,  because  the  usual  residence 
of  the  owner,  seems  to  have  been  a  district  of  ground  held 
by  lords  or  great  personages,  who'  kept  in  their  own  hands 
10  much  land  as  was  necessary  for  the  use  of  their  families, 
which  were  called  ttrrdc dominicks,  or  demesfie  lands;  being* 
occupied  by  ihe  lord,  or  domhus  tnanerii,  and  his  servants. 
The  other,  or  tenemental  latids,  they  distributed  among 
their  tenants  ;  which,  from  the  different  modes  of  tenure, 
were  distinguished  by  two  different  names.  First,  book- 
Itnd,  or  charter-land,  which  was  held  by  deed  under  cer- 
tiia  rents  and  free  services,  and  in  ^fect  differed  nothing 

'  See  3  Blac.  Com.   89,  '  Co.  Cop.  s.  2,  and  io« 

and  ib.    149;  abo  Wright  *  a  Blac.  Com.  go;  sed' 

Ten.  ai5.  vide  Watk.  Copyh.  6,  lo. 

*  See  3  Blac.  Com.  90. 
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(1)  See  1  Bac.  Abr.  706,  but  qptare  the  distinction.  But 
per  Coke,  *'  they  are  now  established  by  custom,  and  such 
tenant,  so  long  as  he  doth  his  services,  and  does  not  break 
the  custom  ^the  manor,  cannot  be  ejected  by  his  lord." 
4  Co.  m,  V  29,  ft. 

(3)  See  of  the  areation ;  division ;  suspension ;  and  de- 
ttmction  of  manors,  1  Watk. Copyh.  12,  22. 
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» 

COfYnotD  from  free  soccage  laudsP;  and  from  henc^  have  arisen  most 
•  •  of  the  freel^Id  tenantB  wko  hold  of  pai:ticular  in^LiiorSy  as4 
owe  suit  and  service  to  the  same.  The  other  species  was 
calie4  folk-kn^^  which'  was  held  by  no  assurcoiee  in  writ- 
ing, bat  distributed  among  the  coiomon  folk  or  jj^epple,  at 
t^  pl^as^re  of  the  lord,  and  resuaied  at  his  discretion^ 
l^ing- indeed  land  held  in  yiUainage,  which  .we  ^baU  pre- 
sently describe  more  at  large.  The  .residue  of  the iki^mor^ 
l^i^Dg  uncultivtrtedyr^was  termed  the  Iprd's  waste^  (^19^  served 
fojf  public  roads,  j^nd  fpr  common  of  pasture  to  the  lord 
and  hicr  tenaAjt^.  Manors  were  fonoderly  called  haiH>n»es»  as 
tljiey  still  are  Jord^bips ;  and  ,e^h  lord  Or  bftron  was  em- 
powered to  hpy  a  dpi^estic  Qourt,  celiM,  :tbe  court-baron, 
for  redressing  misdemeanors  and  na^ances  within. tjbie 
qtianoTj  and  fo^  .^ettliiigdidputei^. of. property. among  the 
t^ants.  This  court  is  an  ineepardWingrediept  of  eveiy 
n^a^or ;  anij  if  the  number  of  suitors  sHpidd  Hfy  fail  as  not 
tp'leaye  sufficient  to  make  a  jury  0^  homage,  that  W,  two 
^  tenants  at  the  le^t,  the  mwor  itself  is  losf. 

In  the  early  time^  of  our  legal  constitution,  the  king's 
greater  barons,  who  bf^d  ^  large  extent  of  territpiy  hetd 
under  t|ie  prp^^j  frequj^tly  grante4  out  smaller  manom  to. 
inferior  persosB,  to  be  bolder  of  tbem^telves ;  whi^  there-^ 
fore  now  pontinue  to  be  held  on^er  a  superior  lord,  whp  is. 
called  in  such  pa^^e^  the  lor4  pacamqiipt  over  all  t^e^e. 
manors :  apd  )ii^  s^gnpfy  is  frequeintij  tenne4  an  Iioilpr^ 
not  a  pfianor,  especially  if  it  has  belonged  to  an  anoifuat 
feodal  baron,  or  has  been  at  any  time  in  the  bands  of  t)ie 
cfown;  inimit^tio^:^hereof,  these  inferior  Jordsjbegw  to 
canre  out  and  grant  to  othersstill  more  minute  estates,  to  bel 
held  as  of  themselves,  and  were  so  proceeding  downwarcls, 
till  the  superior  lords  observed,  that  by  this  method  of 
solMinfeudation  they  lost  til  their  feodal  profits,  of  ward- 
ships, marriages,  and  escheats,  which  fell  into  the  hands  of 
these  mesne  or  middle  lords,  who  were  4ie  itnipe4mte  SHpe- . 
riors  of  the  ter-tenant,  or  him  who  occupied  the /ankt  :•  and- 

"•  Co.  Cop.  B.  3.  ^  And  see  Watk.  Copy.  9 ;  also  ib-lR.  j[oX 
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93ao,  that  the  mesne  lords  themselves  were  so  impoverished   COPYHOU> 

EST  A.  XI? 

thereby,  that  they  were  disabled  from  performing  their  ^^ 

Bervices  to  their  own  superiors.  This  occasioned,  first,  that 

provision  in  the  thirty-second  chapter  of  magna  charta, 

9  Hea.  III.  (which  is  not  to  be  found  in  the  first  charter 

granted  by  that  prince,  nor  in  the  great  charter  of  King 

John*)  that  no  man  should  either  give  or  sell  his  land,  . 

without  reserving  sufficient  to  answer  the  demands  of  his 

lord;  and  afterwards,  the  statute  of  Westm.  3.  or  quia 

emptores,   18  Ed.  I.   c.   1.   which  directs,  that  upon  all 

sales  or  feoffments  of  land,  the  feofiee  shall  hold  the  same, 

not  of  his  immediate  feofibr,  but  of  the  chief  lord  of  the 

fee,  of  whom  such  feofibr  himself  held  it.    But'  these  pro- 

Tisions,  not  extending  to  the  king's  own  tenants  in  capite, 

the  like  law  concerning  them  is  declared  by  the  statutes  of 

pren^ativa  regis,  17  Ed.  11.  c.  6.  and  of  34  Ed.  III.  c.  15. 

by  which  last  all  sub-infeudations,  previous  to  the  reign 

of  king  Edward  I.  were  confirmed,  but  all  subsequent  to 

that  period  were  left  open  to  the  king's  prerogative.    And 

firom  hence  it  is  clear,  that  all  manors  existing  at  this  day, 

must  have  existed  as  early  as  king  Edward  the  first :  for  it 

is  essential  to  a  manor,  that  there  be  tenants,  who  hold  of 

the  lord ;  and,  by  the  operation  of  these  statutes,  no  tenant 

in  capite  since  the  accession  of  that  prince,  and  no  tenant 

of  a  common  lord  since  the  statute  of  quia  emptores,  could 

create  any  new  tenants  to  hold  of  himself*. 

Now  vnth  regard  to  the  folk-land,  or  estates  held  in  vil- 
lainage, this  was  a  species  of  tenure  neither  strictly  feodaf, 
Norman,  or  Saxon;  but  mixed  and  compounded  of  them 
aU  * ;  and  which  also,  on  account  of  the  heriots  that  usually 
attend  it^  may  seem  to  have  somewhat  Danish  in  its  com- 
position. Under  the  Saxon  government  there  were,  as  Sir 
Temple  speaks  %  a  sort  of  people  in  a  condition- 


'  See  the  Oxford  editions  •  See  Bac  EngL  Gov. 

of  the  charters.  56 ;  Brady's  Pref.  26  ;  and 

'  a  Mac  Com.  gl.  Spelm.  Gloss,  verb.  '<  Ser-i 

*  Wright,  315,  and  notes  vus." 
there. 
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COPYHOLD    of  downright  servitude,  used  and  employed  in  the  most 
'^         .     (servile  work^,  and  belonging,  both  they,  tl^eir  children, 
. —     •  and  'effects,  to  the  lord  of  the  soil,  like  the  rest  of  the 

cattle,  or  stock  upon  it.  These  seem  to  have  been  those  who 
held  what  was  called  the  folk-land,  from  which  they  were 
removeable  at  the  lord's  pleasure.  On  the  airival  of  the 
Normans  here,  it  seems  not  improbable  that  th^y,  who 
were  strangers  to  any  other  than  a  feodal  state,  might  give 
some  sparks  of  enfranchisement  to  such  wretched  persons 
^s  fell  to  their  share,  by  admitting  then),  as  well  as  others, 
to  the  oath  of  fealty ;  which  conferred  a  right  of  protection, 
(the  obligations  of  fealty  being  mutual),  and  raised  the 
tenant  to  a  kind  of  estate  superior  to  downright  slavery,  but 
inferior  tp  every  other  Qondition'.  This  they  called  vil- 
lainage, and  the  tenants  villains,  either,  from  the  word  vilis, 
or  else,  as  S^r  Edward  Cok^  tells  us',  a  villa;  because  they 
lived  chiefly  in  villages,  and  we^re  employed  in  rustic  works 
of  the  most,  sordid  kipd;  resembling  the  Spartan  helotes, 
to  lyhom  alone  the  Qulture  of  the  lands  was  consigned  ; 
their  rugged  ma3ters,  like  our  northern  ancestors,  esteem- 
ing war  the  only  honqujcable  employment  of  mankind. 
.  TbesQ  villains^  belonging  principally  to  lords  of  manors, 
were  either  villains  regardant,  that  is,  annexed  to  the  ma-, 
nor  or  land;  or  else  they  were  in  gross,  or  at  large,  that 
is,  annexed  to  the  person  of  the  Iprd,  and  transferrable  by 
deed  from  one  owner  to  another*.  They  could  not  leave 
their  lord  without  his  permission ;  but,  if  they  ran  away,, 
or  were  purloined  from  him,  might  be  claimed  and  reco* 
vered  by  action,  like  beasts  or  other  chattels.  They  held 
indeed  small  portions  of  land  by  way  of  sustaining,  them-? 
selves  and  faqiilies ;  but  it  was  at  the  mere  will  of  the  lord, 
who  might  dispossess  them  whenever  he  pleased ;  and  it 
was  upon  villain  services,  that  is,  to  carry  out  dung,  to 
hedge  and  ditch  the  lord's  demesnes,  and  any  other  the 
meanest' offices*:  and  thdr  services  were  not  only  base, 

*  Wright,  a  1 7,  and  note  (a)    Wright  Ten.  a  1 8,  n.  (o),    • 
there.  .  '     .  »  Lit.  s.  i8i. 

f  1  Inst.  116,  and  vide        *  lb  s.  lyi. 


« 
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bot  uDCertam  both  as  to  their  time  and  quantity  (i).  A  COPTHOLD^ 
YiDaiQ,  in  short,  was  in  much  the  same  state  with  us,  as  •  *  •  - 
IxNrd  Molesworth  ^  describes  to  be  that  of  the  boors  in 
Denmark,  and  which  Stiembook  ^  attributes  also  to  the 
traals  or  slaves  in  Sweden ;  which  confirms  the  probability 
of  their  being  in  some  degree  monuments  of  the  Danish 
tyranny.  A  villain  could  acquire  no  property  either  in 
lands  or  goods ;  but  if  he  purchased  either,  the  lord  mi^t 
enter  upon  them,  oust  the  villain,  and  seise  them  to  his 
owa  use,  unless  he  contrived  to  dispose  of  them  again  be- 
fore the  Iprd  bad  seised  them ;  for  the  lord  had  then  lost 
his  opportunity^. 

In  many  places  also  a  fine  was  payable  to  the  lord,  if 
the  villain  presumed  to  marry  his  daughter  to  aay  one 
without  his  leave*:  and,  by  the  common  law,  the  lord, 
might  also  bring  an  action  against  the  husband  for  da- 
mages in  thus  purioining  his  property^.  For  the  children, 
of  villains  were  also  in  the  same  state  of  bondage  with  th^r 
parents ;  whence  they  were  called  in  Latin,  nativi,  which 
gave  rise  to  the  female  appellation  of  a  villain,  v^o  was 
called  a  neife  <•  In  case  of  a  marriage  between  a  freeman 
and  a  neife,  or  a  villain  and  a  fi-eewoinan,  the  ksue  fol- 
lowed the  condition  of  the  father,  being  free  if  he  was  free, 
and  villain  if  he  was  villain ;  contrary  to  the  maxim  of  the 
civil  law,  that  partus  sequkur  ventrem.  But  no  bastard 
could  be  bom  a  villain,  because  by  another  maxim  of  our : 
law  he  is  nulUusJilins;  and  as  he  oan  gain  nothing  by  in- 
heritance, it  were  hard  that  he  should  lose  his  natural . 
fireedom  by  it^.  The  law,  however,  protected  the  persons 
of  villains,  as  the  king's  subjects,  against  atrocious  inju-  v 
lies  of  the  lord :  for  he  might  not  kiQ  or  maim  his  villain' ; 

*  c.  8.  '  Lit.  8.  202. 

•  Dejnre  Suelonum,  L  2,        «  Ibid,  s.  187. 

c.  4.  ^Ibid.  8.  187,  188. 

*  lit.  s.  177.  '  Ibid.  8.  i8g,  194. 

•  Co.  litt.  140. 

'   '  '    '  '         ■ .-      -        I.I.  I  ■  — 1^1  ^ 

(1)  Ille  qui  tenet  in  viUenagiofacietquicquid  eiprteceptum  ' 
terit,  nu  scire  debet  sero  quid  facere  deoet  in  crastino,  et 
semper  ten^ur  ad  incerla.  Bracton,  1. 4,  tr.  i^  c.  28. 
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txynuOLff  though  he  might  beat  htm  with  impunity,  since  t!he  vil- 

^^^^^^     hSn  had  no  action  or  remedy  at  law  against  his  lord;  but 

in  case  of -Ae  murder  of  his  ancestor,  6r  the  maim  of  his 

own  person.    Netfes  indeed  had  also  an  appeal  of  rape,  in 

case  the  lord  viokted  them  by  force  ^. 

ViHaiiis  might  be  enfranchised  by  manumission,  which 
in  either  express  or  implied :  express,  as  where  a  man 
granted  to  the  vBlain  a  deed  of  ikianumission ' ;  implied, 
as  where  a  man  bound  himself  in  a  bond  to  his  villain  for  a 
sum  of  money,  granted  him  an  annuity  by  deed,  or  gave 
Imn*  aarestate  in  fee,*  for  life  or  years* ;  for  this  was  deal- 
ing with  his  villain  on  the  footing  of  a  freeman,  it  was  in 
sbme  of  &t  instances  giving  him  an  action  against  his  lord, 
and  in  oth^s  vesting  in  him  an  ownership  entirely  incon- 
sbtent  with  his  former  state  Of  bondage.  So  also  if  the 
lord  brought  an  action  against  hl^  villain,  this  enfranchised 
him*;  for  as  the  lord  might  haV6  a  short  remedy  against 
laa  villaih,  by  seising  his  goods,  (which  was  more  than 
e^uivaleitt  to  ary  damagea  he  could  recover,)  the  law,- 
whichis  always  reaidy  to  catch  at  anything  in  favour  of 
liberty,  presumed  that,  by  bringing  this  action,  he  meant  to 
set  his*  villain  on  the  same  footing  with  himself,  and  there- 
fcfre  held- it^  an  implied  manumission.  But,  in  case  the 
loi^d  indicted  him  for  felony,  it  was  otherwise ;  for  the  lord 
coidd  not  inflict  a  capital  punishment  on  his  villain,  with- 
out^ calling  in  the  assistance  of  the  law. 

ViHains>  by  these  and  many  other  means,  in  process  ^ 
tihne  gained  considerable  ground  on  their  lords :  and  in 
pMicular  strengthened  the  tenure  of  their  estates  to  that 
degkte,  that  they  came  to  have  in  them  an  interest  in  many 
pkces  ftdl  ab  good,  in  others  better  than  their  lords.  For 
,  the  good  nature  and  benevolence  of  many  lords  of  manors 
having,  time  out  of  mind,  permitted  their  villains  and 
their  children  tb  enjoy  their  possessions  without  interrup- 
tion, in  a  regular  course  of  descent,  the  common  kw,  of 
w|uch oi|¥i^i^ ia t)i^ lif^  n^w gpav^ them tttie topMicribe 

» 

lit;  r.  igo«     ^Ibid,  s.  204.     "^  8.^4-5-6/   '  s.  108. 
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ftgainst  their  lorda ;  and,  en  peifonpoance  of  the  samie  ser-j  OQFYaoLaD 

vices,  to  hold  their  lands,  in*  spite  of  any  determination  of     ^^^™' 

the  lord's  wiU*.    Foil,   tlioiigh  in  gen«nl  they  are  alsB 

said  to  hold  theur  estftteb  at  thie  will  of  the  lord,  yet  it  iv 

Mmch  a  mU  as  is  agreeable  to  the  custom  of  £he  manor } 

which  customs  are  pieserved  and  eridenced  by  the  rpfia  of 

the  sevend  coucts-haron  in  which  they  an  entered,  or  kept 

on  foot  hy  the  conataat  iinMinorial  osage  of  the  aevelal . 

manors  in  which  the  .lands  lie.    And  as  such  tenants  had^ 

nothing  to  show  for  fhcur  estates  bat  these  cusioms^  and 

admissiohs  in  pnniuaiice  of  themf,  enteied  on  thoee  loHs, 

or  the  copies  of  anch  entries  witnessed  b^  the  stewaidy 

they  now  began  to  be  called. tenants  by  copy  of  coutt-roO, 

and  Aeir  tennse  itself  a  copyhold  ^       .     . 

'Hras  copyhold  tenures,  as  Sir  Edward  Coke  obserfes  «>- 
aldlioirgfa  Tery  meanly  descended,  yet  come  of  an  ancient^ 
house ;  for,  from  what  has  been  premised,  it  appears,  tht^ 
copyholders  are -in  truth  no  other  but  TiUains,  who,  by  a' 
long  series  of  immemorial  encroachments  on  the  lord,  have 
at  last  esfaUideda  customary  right  to  those  estates,' whiefr 
before  were  held  siMioIutely  at  the  lord's  wiU  (i) ;  which* 
affords  a  very  substantial  reason  for  die  great  variety  of 
GBstoms  that  prevail  in  different  manors,  with  regard  both- 
to  the  descent  of  the  estaies>  and  the  privfleges  belonging 
to  the  tenants.  And  these  encroachments  grew  to  be  so 
universal,  that  when  tenure  in  villainage  was  virtually  aboi 
fished,  (though  copyholds  were  reserved)  by  the  statute  of 

*  Sec  Wright  Ten.  219,  4Cop.s.^2;  Wright  Ten. 

220;  Calth.  Read^  3,  a,  7 ;  asi,  and  vide  Lit.  s.  73,  75; 

Bac,  Usje  JUif,.  45.;  Wsktk*  77,wfaidkttaybeiBt6rp#0^ 

h.41.  inidie< same  sense* 


"Wi 
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(1)  Seel)pugl.  698,  wheieliOr<l  Loughborough  questions' 
the  account  here  given  of  the  qfi^  of  copj^olds,  from 
the  circum^fa^ce,  tbat.ii^  thqse  p^^  of  Qermany,  whence 
the  S;qi:9na  emigrated  intq  Ei^tsnd#  there  is  said  to  axistr 
a  sTCCff^  of  tenm:^  exac^j^  W9^  %'^  mr  copyhoU>tenns6^> 
ano^'cinn^t^  ^yfi^^  9*  viUefifi^e  likewise;;  and  sefer  to. 
Selclio Vs  £lementa  Juris  Pri vati  Genuaiiict. 


1)  £L£KENTS   OF        [BOOK  II,  ^ART  II. 

CX>P¥IIOU)  Charles  II,  ihere  was  hardly  a  pure  viltain  left  in^the  na^ 
^^^^  tionu  For  Sir  Thomas  Smith '  testifies,  that  in  all  his  time 
(and  he  was  secretary  to  Edward  VI.)  he  never  knew  any 
villain  in  gross  throughout  the  resdm;  and  the  few  villains 
regardant  that  were  then  remaining  were  such  only  as  had 
belonged  to  bishops,  monasteries,  or  other  ecclesiastical 
corporations,  in  the  preceding  times  of  popeiy.  For  he 
fells  us,  that  '^  the  holy  fathers,  monks,  and  flriars,  had 
in  their  confessions,  and  specially  in  their  extreme  and' 
deadly  sickness,  convinced  the  laity  how  dangerous  a  prac* 
^ce  it  was,  for  one  christian  man  to  hold  another  in  bond* 
age:  so  that  tetn|K)ral  men  by  tittle  and  little,  by  reason 
of  that  tenror  in  their  consciences,  were  glad  to  manumit 
all  their  villains.  But  the  said  holy  fathers,  with  the  al4>6t8 
and  priors,  did  hot  in  like  sort  by  theirs ;  for  they  also 
had  a  scruple  in  conscience  to  impoverish  and  despoil  the 
phurch  so  much,  as  to  manumit  such  as  were  bond  to  their 
churches,  or  to  the  manors  which  the  church  had  gotten : 
and  so  kept  their  villains  still.''  By  these  several  means 
the  generality, of  villains  in  the  kingdom  have  long  ago- 
q>routed  up  into  copyholders :  their  persons  being  enfnin- ' 
chised  by  manumission  or  long  acquiescence  ;  but  their 
estates,  in  strictness,  remaining  subject  to  the  same  servile 
conditions  and  forfeitures  as  before ;  though,  in  general, 
the  villain  services  are  usually  commuted  for  a  small  pecu- ' 
mary  quit-rent' (i). 

'  Commonwealth,    b.  3,        '  2 Blac. Com. 96; Wright* 
c.  10.  Ten,  220 ;  Watk.  Copyh.  41 . 

(1)  In  some  manors  the  copyholders  were  bound  to  per* 
form  the  most  servile  offibes,  as  to  hedffe  and  ditch  the 
lord's  erounds,  to  lop  his  trees^  and  reap  his  com,  and  the 
like;  the  lord  usually  finding  them  meat  and  drink^  and 
sometimes  (as  is  still  the  use  in  the  highlands  of  Scotland) 
amiilstrel  or  piper  for  their  diversion,  Rot.  Manen.  de 
Edgwave  Com.  Midd.  As  in  the  kingdom  of  Whidah,  on 
the  slave  eoast  of  Afirioa,  the  people  are  bound  to  cut  and 
carry  in  the  king's  com  from  off  his  demesne  lands,  and 
are  attended  by  music  during  the  time  of  their  labour, 
ivi.  Mod,  Un.  mat  429. 


CH;J.  §1.]  COMYBTANCINO.*  |« 

As  afurtlier  consequence  of  wliat  has  been  prembed  oOPtROLD 
we  may  collect  these  two  main  principles,  which  are  ^r^^nt 
heU  *  to  be  the  supporters  of  the  copyhold  tenure,  and  ^"^""""'^^ 
without  which  it  dannot  exist ;  i .  That  the  lands  be  parcel 
of,  and  situate  within  that  manor,  under  which  it  is  held, 
s.  That  they  have  been  demised^  or  demisable,  by  copy 
of  couri-roU  immemorially ;  for  immemonal  custom  is 
the  life  of  all  tenures  by  copy;  so'  that  no  new  copy-* 
hold  can,  strictly  speaking,  be  granted  at  this  day*. 
I(  however,  they  were,  when  originally  granted,  parcel  of 
the  manor,  it  is  sufficient;  for  it  is  not  essential  for  the 
support  of  the  copyhold  that  they  should  continue  so ;  aa 
if  the  lord  grant  the  inheritance  of  his  copyholds  to 
anodier,  they  will  be  holden  of  the  grantee  '•  And  as  they 
must  have  been  immemorially  devisable,  it  follows  that 
a  copyhold  tenure  cannot  be  granted  at  this  day^,  custom 
or  immemorial  usage  being  the  life  of  copyholds  *•  Bat  it 
is  not  necessary  that  they  should  have  been  actually  in 
demise,  so  that  their  demirable  qui^ty  continues ;  there- 
fore, if  they  come  to  the  lord's  hands  by  es.cbeat,  and  he 
Iceep  them  in  his  hands  for  many  years,  yet  he  may  ;Bgain 
grant  them  by  copy*;  and  so  though  they  be  leased 
by  him  when  in.  his  hands,  if  together  with  the  manor  the 
demisable  quality  of  the  copyhold  is  not  destroyed,  be- 
cause it  la  not  thereby  severed  from,  but  continues  parcel 
of  the  manor  ^;  but  otherwise  if  it  :were  leased  separately 
from  the  manor :  for  this  would  be  a  severance  pri>  teng^on 
from  the  manor,  and  it  could  not  afterwards  be  demised 
by  c<^y^ 

«  Co.  litt.  68,b ;  and  see    66;  Tin>emer^B  Ca.  3  Leon. 
Roe  V.  Newman,  a WHs.  125.     137 ;  Styl-  M*  • 
•  a  B]Bc.  Com.  96 ;  arid    .  *IUveUY.JodreU,2  Dum. 

ieeiWatk.Copyh.i6.  ^.A^^l     o  u    rj     • 

.  niu  rp        ,       TUT  I   '  1.  1  Inst.  58,  b;  Hams  v. 

■  Glib. Ten.aio;  Melunch     r^  .  n^  JzJ,  A^^  -pi  /i^^ 

4Co.a6,a.  ;  ^' 

r  Co.  litt  58,  b ;  1  W»tk.       .  ibid ;  and  FrmJfs  C». 
»6l  Aoi^T.  Carttr,  i  Ledn.    4  C0.3IJ  b. 
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OQRBOIO       Sa  if  allter  forfeiture  oir  escheat  to  the  lord,  they  be 
^MTTATR      extended  by  him,  or  asaigiiBd  to  hig  wife  for  dower,  this 
wiH  be  an  interruption  to  the  demiaable  quality,  and  they 
oumot  afterwardfi  b^  granted  by  copy^ 

Andif  a  copjrfaolder  surrender  his  copyhold  into  his  lord's 
hands  to  the  use  of  the  lord,  it  shoidd  seem  that  it  would 
become  parcel  of  his  demesne^  and  not  afterwards  be  grant- 
aide  by  copy*.  And  it  also  seems  doubtful  whether  the 
Ibrd  can  grant  out  the  wastes  of  the  manor  by  copy^ 
But  to  destroy  intato  the  demisaUe  quadity  of,  a  copyhold, 
it  must  be  by  s<!«ie  act  of  the  person  exititled  to  the 
ftenrimple  of  the  copyhold ;  for  if  a  lease  be  made  by  a 
lord,  tenant  in  tail,  or  for  life  only,  it  is  ooiy  suspended 
daring  the  interest  of  the  party,  and  not  as  against  the 
rs^rsioner  or  issue  < ;  nor  by  an  interruption  which  im 
tortious  against'  ihe  lord;  as  if  he  be  disseised,  or  the  like  ^. 
From  this  View  of  the  origin  and  nature  of  copyholds, 
isiay  b^  collected  the  foundation  of  the  great  yariety  of 
customs  which  exist  with  respect  to  copyholds,  in  dif- 
ferent manors.  In  some  manors,  where  the  custom  lurth 
been  to  permit  the  heir  to  succeed  the  ancestor  in  his 
Ictture,  die  estates  are  styled  copyholds  of  infaeritance ; 
id  others,  where  the '  lords  faaire  been  more  vigilant  t6 
maintain  thev  rights^  they  ranain  dopyholds  for  life  only: 
for  Hbe  i^istom  of  the  maattor  has  in  both  qases  so  fei 
snp^rteded  the  will  of  the  lord,  that,  provided  the  ser« 
iiees  be  performed  or  stipulated  for  by  feahy,  he  cannot; 
m  the  first  instanc{e,-refoBef  to  admit  the  heir  of  his'  tenant 


^upon  his  d^ath;  nor,  in  the  second,  can  he  remove  luB 
present  tenant  so  long  as  be  lives,  though  he  holds 
nominally  by  ih^  precarious  tenure  of  his  lord's  will  K 

The  fruits  and  appendages  of  a  copyhold  tenmre,  which 
it  hath  BS  comflfon  with  free  tenures,  are  fealty,  services 
(tt^  Well'  in  rents  as  otherwise),  reliefis,  and  escheats. 

,'  •  JFWncA^s  Ca.  4  Co.  31  ,b.  «  Co.Lit.  "58,b.  n;  7;  Co^is^ 

^S.ee  Calth.Read.  55.  b^r.  JRiuAy^  Cro.  EUb.  459. 

'Biihop  of  London  wMowe^  ^  4  Co.  31,  a. 

3  Keb.  124 ;  Sel.  Ca.  Ch.  62.  ^  a  Blac.  Com.  96. 
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The  two  latter  belong  only  to  copyholds  of  ioheritaBce ;    coPYBeio 

the  fonaer  to  those  for  life  also.   But,  besides  these,  copyr      ^^^1^ 

holds  hare  also  henots^  wardship,  and  fines  iacjdeat  to  '  '^^ 

them. — ^Heriots,  which  are  agreed  to  be  a  Danish  cm^ 

tooiy  and  of  which  we  shall  say  more  hereafter,  are  a 

render  of  the  best  beast  or  other  good  (as  the  custopn     ' 

may  be)  to  the  lord  on  the  death'  of  the  tenant.    Thi« 

is  plainly  a  relic  of  viUain  tenure ;  th/ere  being.  oc^gUiall]^ 

leis  hardship  in  it,  when  all  the-  goods  and  chattel^ 

bdonged  to  the  lord,  and  he  might  have  aeifed  them^  even 

in  die  villain's  lifetime.     These    are  incidents  to  both 

species  of  copyhold ;  but  wardship  and  fines  to  those  of 

inheritance  only.    Wardship,  in  copyhold  estaicp,  pai^ 

takes  both  of  that  in  chivalry  and  that'in  soocage*    liiui 

that  in  chivalry,  the  lord  is  the  legal  gnaidiaa;  who 

nsaaDy  assigns  some  relation  of  the  infant  tenani'  to  act 

in  his  stead :  and  he,  like  guardian  in  soccage,  is  aceoiat^ 

able  to  his  ward  for  the  profits.    Of  fines,  some  are  in 

the  nature  of  primer  seisins,  due  on  the  death  of  each 

tenant,  others  iiire  mfste  fin^  for  alienation  of  the  lh]tdlar;> 

in  some  manors  only  one  of  these  sorts  can  be  demiiBided^ 

in  some  both,  and  in  others  neither.    They  are  somfftiwisp 

aibitrary  and  at  the  wiH  of  the  loifd,  sometimes  fixed  hy 

custom:  but,  even  when  arUtmry,  tiie  courts  of  iaw^in 

ftvonr  of  the  liberty  of  copyholders^  haine^  as  wesUail  sbei 

by  and  by,  tied  them  down  to*  be  reaeonaUe  in  their*   « 

OElent;  otherwise  they  might  amount  to  a  dishnrisen-of 

the  estate.    From  this  instance  we  may  judge>  of  ihiK 

ftvoniaUe  ^fispositioa  that  the  law  of  Bn^nd  ^  which  is  t 

akw  of  liberty)  hath  always  shown  to  this*  specie^  of 

tinsnts;  by  renoving,  as  frs  as  possible,  every  itol' 

badge  of  slavery  firoin  thetn,  howerer  some  nominal  ones* 

may  continte.    It  suffered  custom  veiy  early  to  get  the 

better  of  the  express  tonus  upon  whicdrthej^  held  their 

bads;  by  declaring  thai  the  will  of  the  lord  was'  to  be 

iiltec|yret6d  by 'the  custom  of  the  manor :  and,  where  no 

custom  has' been. suffered  to  gtow'up  to  the  prejudice  of 
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the  lord,  as  in  this  case  of  arbitrary  fines,  the  law  itself 
interposes  with  an    equitable  moderation,  and  will  not 
"''^"""*'*""^*    sufier  the  lord  to  extend  his  power  so  fkr,  as  to  disinherit 

the  tenant  ^. 
lowbatretpeets       Copyholds  have,  however,  in  many  respects,  the  quali- 
**^oW«^*    ties  and  properties  of  freeholds;  for  though  copyholders 
ptfttktior  th««  have  only  a  fee-simple  seofiultim  ^i^,  and  are  tenants  at 
bold!.  *  will  only,  yet  their  estates  shall  descend  to  their  heirs, 

and  ftttch  descent,  where  not  controled  by  the  custom, 
shall  be  governed  by  the  rules  of  the- common  law,  ^'for 
those  reasons  that  govern  the  descents  at  commob  law, 
are  drawn  from  the  nature  and  disposition  of  estates  after 
tiie  owner's  death ;  and  are  grounded  upon  those  reasons 
which  seem  to  warrant  a  disposition  of  the  estate,  and  are 
not  taken  from  the  nature  of  the  land  or  thing  that  is 
disposed  of;  and  therefore  may  as  well,  and  with  as  good 
reason  be  applied  to  the  disposition  of  copyhold  as  free- 
hold estates ;  since  it  is  not  the  nature  of  the  thing  dis- 
posed of  that  is  to  rule  or  govern  either  in  one  case  or  the 
other '."  And  the  rules  of  descent  as  to  freeholds  being 
considered  as  the  common  rules  of  the  country  with 
Mqpect  to  descents,  must  of  course  prevail  wherever  no 
particular  exception  to  the  contrary  can  be  shown  "*• 

Hence,  where  there  was  a  custom,  that  if  the  copy- 
holder had  no  son  or  daughter  the  land  should  descend ' 
to  the  eldest  sister,  such  custom  was  held  not  to  entitle* 
the  eldest  niece  by  implication ;  for  as  a  custom  is  to  be 
strictly  construed,  if  it  be  silent  or  be  not  iully  explicit, 
the  course  of  desbent  must  be  regulated  by  the  common 
law  K    So  where  a  copyholder,  ex  parte  nuUemA^  devised 
to  his  heir,  who  died  before  admission,  it  was  holden 
that  the  estate  should  descend  to  the  heir  on  the  part  of 
themother^ 
And  where  a  copyholder,  by  licence  made  a  lease  for 

^  a  Blac.  Com.  99.  '  Denn  ex  dem.  Gwidmn 

I  Oilb.Ten.  158.  v.  Spray,  Dumf.  &  E.  466 ; 

■  4  Co,  aa  a ;  Co.  Copyh.  Roe  v.  Parker,  5  ib.  26. 

114.  •iSiwVAv.rriggf,  iSt.487* 


CIt.l.  ^1.]  CONVKYAKCIHG.  ly 

jearsy  and  the  lessee  enteredi  and  the  lessor  died^  having    COPYHOLD^ 

VST  ATP 

issue  a  son  and  a  daughter  by  one  ventre^  and*,  a  son  by  . 
another,  and  the  elder  son  died,  it  was  adjudged  that  the 
daughter  of  the  whole  blood  should  inherit  (i) ;  for  the 
podsession  of  the  lessee  for  years  was  the  possession  of 
the  rider  brodier,  who  may  have  possession  before  ad- 
Hlittance^ 

For  if  it  be  reasonable  in  such  case  at  common  law  to 
keep  the  inheritance  out  of  the  half  blood,  it  must  be 
equally  so  in  respect  of  copyholds  •».  If,  however,  the 
brother  never  be  in  possession,  either  actually  or  legally, 
he  has  only  a  right  to  take  the  lands  to  him  and  his  heirs, 
as  representative  of  his  father,  which  if  he  fail  to  do,  it 
will  go  to  him  who  is  the  next  representative  of  the 
&ther,  which  is  the  younger  brother.  But  when  he  has 
obtained  possession  he  has  then  an  estate  in  the  lands 
descendible  to  him  and  his  heirs,  and  the  sister  is  his 
heir,  who  will  therefore  take  in  exclusion  of  the  younger 
brodier. 

If  tenant  in  tail  of  a  copyhold  bar  the  entail,  and 
acquire  the  fe6,  the  descent  is  not  altered,  but  it  will  follow 

'  4  Co.  21  a ;  Moor,  125,  4  Leon.  38 ;  Watk.Desc.  51. 
pi.  972,  adjudged ;  and  vide        "i  Oilb.  Ten.  159. 


(1)  The  same  law  of  a  guardian  ;  Co.  Copy.  113;  Dyer, 
292  ;  Cro.  Car.  411;!  Roll.  Abr.  502 ;  that  there  shall  be 
a  wmeMsio  fratrk  before  admittance ;  1  Roll.  Abr.  502  ; 
3  Leon.  70;  1  Mod.  102,  120;  1  Vent.  261 ;  Dalis.  110, 
S.  P.  But  according  to  some,  in  order  to  give  this  effect 
to  a  lease,  it  must  be  made  by  sun'ender ;  see  3  Leon.  69,  « 
c.106;  4  ibid.  38,  c.  103,  and  212,  c.  334.  Others,  how- 
ever, hold  a.  licence  to  be  sufficient;  Gilb.  Ten.  158; 
Moore,  125,  c.  272 ;  Co.  Copyh.  s.  41  ;  Tracts,  95:  and  it 
is  said,  that  if  the  lord,  by  custom*  during  the  nonage  of 
tbe  heir,  demise  it  to  a  stranger  for  years,  this  will  not 
mske  ^  pMessio  fratis  \  and  vide  Co.  Copyh.  114,  where 
Lord  Coke  says,  that  if  the  lease  for  years  determine,  and 
ikit  elder  broth^er  die  before  entry,  the  younger  brother 
shall  inherit;  butquaare;  and  see  Gilb.  Ten.  161';  Ibid.  , 
J  62,  n.  (x). 
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QPPYffOUE).  the  descent  of  the  entails  as  in  the  case  of  fireeholds, 
^^      and  will  go  to  the  paternal  or  maternal  line,  accordingly 
as  it  came  from  the  one  or  the  other^ 

But  though  copyholds  are  governed  by  the  rules  of 
common  law,  concerning  descents,  yet  they  have  not 
nn^liciier  all  the  collateral  qualities  of  estates  in  fee- 
simple  at  the  common  law.  Thus  they  are  not  assets  in 
die  hands  of  the  heir,  either  for  specialty  debts,  or  even 
4dbts  to  the  Crown ' ;  neither  shall  a  woman  he  endowed 
9f  them,  nor  a  man  be  tenant  by  the  curtesy,  unlesa 
by  special  custom ;  nor  shall  a  descent  take  awij  an 
^laryS 

The  reason  of  which,  says  Gilbert,  seeips  to  be,  that 
the  estates  of  copyholders  were  originally  only  estates  at 
will,  and  at  the  absolute  disposal  of  the  lord,  and  there 
hafl  not  since  been  any  provision  made  for  those  particular 
cases*. 

.  Alao,  if  a  man,  seised  of  copyhold  lands  in  right  of  hia 
wife,  surrender  to  the  use  of  another  in  fee,  this  is  no 
discontinuance,  but  the  wife  may  enter  after  the  death  of 
her  husband ;  for  this  is  not  like  a  feoflSoaent  at  common 
'law,  which  by  its  notoriety  takes  away  the  entry  of  the 
wife  for  the  benefit  of  strangers,  that  they  may  not  be 
at  a  loss  against  whom  to  bring  their  prtecipes ;  but  in 
case  of  copyhold  lands,  as  there  is  no  such  inconvenience, 
the  nature  of  the  conveyance  will  not  admit  of  such  ex- 
position ^. 

'  So  if  tenant  for  life  surrender  to  the  .use  of  another 
in  fee,  it  is  no  forfeiture ;  for  it  may  be  seen  by  the  court- 
rolls  who  is  tenant;  and  therefore  the  stranger  is  at  no 
loss  to'  sue  '. 

'  CrQWY.BaUwere^Dum.  14!;  Supplement,  59  ;  Cro. 

fc  E.  104.  Miz.  717,  cont  and  see  3a 

•  8  Ves.  394.  H.  8,   c.  28,  s.  6,  husband 

*  4  Co.  23,  a.  30  b ;  6  Mod.  disabled  from  dtscontifitdng 
64-  wife's  estate. 

■  Oilb.  Ten.  16a  *  Moor,  753;;  4  Co,  23, 

^  4  Co.  23,  a ;  Co.  Copyh. 
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Nor  are  copyfiolds  forfeitable  by  outlawry  '.    Nor  can   OOPVHCILD 
an  degit  be  had  of  them  *.  BSTAm 

An  estate-tail  in  copyhold  lands  shall  not  pass  by  impli-  ^ 

cation*.  If,  therefore,  a  copyholder  in  fee  surrender  to 
the  use  of  A,  and  B,  and  th^  longer  liver  of  thepOf  and 
for  want  of  issne  of  A.  the  lands  to  remain  to  th^ 
youngest  son  of  J.  S.  in  this  case  A.  has  but  an  estate  for 
tife. 

Again,  a  man  may  surrender  a  copyhold  estate  to  the 
use  of  his  wife ;  for  she  takes  the  estate  from  the  lord,  a^ 
an  instrument  to  convey  the  estate  to  her:  and  so  it 
comes  not  within  the  reason  of  other  cases,  th^t  they 
being  but  one  person  cannot  contract ;  for  he  gives  the 
estate  to  the  lord,  and  he  admits  the  feme  to  it^.  But  the 
lard  cannot  make  a  grant  of  a  copyhold  to  his  own  wife ; 
for  the  grant  is  immediate,  and  the  wife  can  on)y  take 
from  the  husband  by   the  intervention  of  a  third  per- 

S(H1^ 

Fqfther,  there  can  be  no  gen^rsil  ocQupant  of  a  copy- 
bold  eaMfif  because  of  th»  prejudice  il  would  do  the  lord ; 
snd  the  freehold  always  being  in  the  lord.  And  neither  the 
staL  ag  Car.  IL  c.  3,  s.  12,  nor  14  Oeo.  II.  c*  ao,  a.  9, 
appropriating  estates/>tif  autre  vie,  where  there  is  no  special 
occi^ant,  extend  to  copyholds'^ ;  and  therefore  if  a  copy* 
hoUer  being  tenant  pur  autre  vie  die,  the  lord  shall  enter  ^. 
But  there  may  be  a  special  occupant  as  to  A>  and  his  heirs 
during  the  life  of  B.  ^  which  is  no  prejudice  to  the  lord. 

'lit.  Rep.  234;  Hetl.  aBlac.Rep.  1148;  Mdcr^&ner 
1^7 ;  1  Lev.  99.  V.  Elliot f    2  Durnf.    8c    E. 

*  Haydon^s  case,  Sav.  66,    746. 

ji.  138.  *  See  Zouch  d.  Forse  v. 

•Co.  Copyh.   97;    Cro.  fbr^e,  7  East,  186. 

Oar.  366;   1  Brownl.   127;  •  i  Salk.  iSS,-  per  Holt, 

Noy,  152,  adjudged.  Ch.  Just.  2  Lord Raym. 994; 

*  Style,  145 ;  4  Co.  29,  b.  6  Mod.  63 ;  Gilb.  Ten.  326. 

*  Firebrais  v.  Pennant,  ^  Co.  Copyh.  56;  2  Black, 
«  Wils.  254 ;  Doe  v.  Martin,  Rep.  1 148. 
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ESTATE. 

IL  Who  may  grant  Lands,  to  be  holdbn  by  CopY 

OF  Court-Roll. 

Who  maj  gnsc      EvEBY  lord  of  a  manor  havine  a  lawful  estate  in  the 

manori  whatever  that  estate  be,  whether  in  fee,  in  tail,  for 
life,  years,  or  at  will,  may  make  voluntary  grants  of  such 
copyhold  lands  as  come  into  his  hands  by  escheat  or 
otherwise';  and  such  grants  shall  bind  those  who  have 
fhe  inheritance  of  the  manor ;  and  whatever  imbecilities 
the  lord  of  Che  manor  may  be  under,  who  made  the  grant ; 
as  whether  idiocy,  lunacy,  or  the  like ;  it  will  be  good,  pro- 
vided the  ancient  rent,  customs  and  services  be  reserved, 
and  he  be  lord  de facto  at  the  time  (i) ;  for  these  estates 
and  grants  derive  not  their  force  and  effect  from  the  lord's 
interest,  (for  if  so  it  would  determine  with  his  estate,)  but 
from  the  custom  of  the  manor  of  which  they  have  been 

«  Co.  Lit.  58,  b;  and  au-  Co.  Copyh.  79,  107 ;  Moor, 
thorities  cited  in  notes  (3)  147;  1  Rol.  Abr.499.S.P.; 
and  (4)  there ;  4  Co.  23,  b ;    8  Co.  63,  b  ;  Noy,  41. 


(1)  The  reason  that  the  ancient  services  must  be  re- 
served is,  that  there  being  nothing  but  custom  to  warrant 
the  grant  by  copy,  the  custom  ought  to  be  strictly  pur- 
sued, as  to  the  estate,  customs,  services  and  tenure,  or 
else  it  is  not  the  estate  which  was  demised  before.  For 
though  if  there  be  a  copyholder  in  fee,  the  lord  may  re- 
lease part  of  the  services  without  prejudicially  affecting 
the  copyholder's  estate';  yet  in  such  case  there  is  an 
estaite  m  being  which  appears  to  be  the  old  estate ;  but 
when  the  lord  grants  a  new  estate  by  copy,  this  being 
against  common  right,  and  warranted  only  by  the  custpm, 
such  custom  to  bind  the  heir  must  be  strictly  pursued. 
Co.  Copyh.  107,  108;  Bro.  Tenant  by  Copy,  27;  GUb. 
Ten.  198.  A  person,  therefore,  who  has  but  a  particular 
estate  in  the  manor,  cannot  grant  a  copyhold  by  parcels, 
or  demise  part,  and  retain  the  residue  himself.  Per  Pop- 
hwn,  in  Gray  v.  Kay,  Cro.  EUz.  662.  Sed  qu«re:  and. 
vide  1  Watk.  Copyh.  18.  ^        t  .  ^ 
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d^nised,  and  demisable,  time  out  of  mind  (i).    No  estate    copyhold 

therefore  is  required  to  be  in  the  lord,  but  only  that  the 

copyhold  lands  have  been  immemoriaUy  demised,  or  de^ 

misable,  by  the  lord  for  the  time  being.    The  lord  must, 

however,  be  in  possession  at  the  time  of  the  grant**,  and 

must  possess  a  lawful  estate,  2Lt\e9istpriin&  facie,  and  not  as 

a   disseisor*,  or  tenant  at  sufferance  only *^;  for  grants 

made  by  such  persons  will  not  be  made  by  the  lawful 

owners^     If,  therefore,  a  husband  seised  of  a  copyhold 

manor,  in  the  right  of  his  wife,  grant  a  copyhold,  this 

shall  bind  the  wife  and  her  heirs,  notwithstanding  her  co« 

verture  (2),  for  the  copyholder  is  in  by  custom,  without 

regard  to  the  estate  or  person  of  the  grantor"*.    So  a  grant 

made  by  an  infant**,  non  compos  fnenti$,  bishop,  prebend, 

parson  (3),  &c.  is  good,  and  in  the  case  of  a  bishop  will 

bind  the  king  on  a  vacancy  of  tiie  fee^    So  if  the  queen 

'  Calth.  Read.  48,  49*  "  Co.     Copyh.     s.  125; 

*  Co.  lit.  58,  b ;  4  Co.  34,  a.  Gilb.  Ten.  1 96,  3 1 6. 

^  Rom  v.lkffis,  2  Leon.45.  °  4  Co.  21,  b ;  22,  a.  23,b; 

» lb.;  Gilb.Ten.  196,  205.  8  Co.  63  ;    Noy,  41,  S.  P. 

"*  4  Co.  a3,b ;  8  Co.  63,  b,  adjudged. 
S.P. 

(1)  It  is  one  of  the  pillars  of  a  copyhold  estate,  that  it 
hath  been  demised,  or  demisable,  time  out  of  mind.  4  Co* 
24,  b ;  Co.  lit.  58,  b ;  i  Leon.  56 ;  3  Leon.  107-8 ;  2  Wils. 
125. 

(2)  But  the  grant  must  be  made  in  the  name  of  both 
husband  and  wife.    Cro.  Ja.  99. 

(3)  As  Coke  says,  that  the  successors  of  bishops>  pre- 
befelds,  vicars.  Sic.  are  bound  by  such  grants,  it  is  evident 
that  ecclesiastical  persons  being  lords,  are  not  restrained 
by  the  statute  1 3  £liz.  for  grantmg  by  Copy.  4  Co.  2 1 ,  b. 
do.  Copyh.  s.  34 ;  and  see  Gilb.Ten.  180,  and  197.  And 
it  seems  though  such  grant  be  made  without  the  consent 
of  the  Dean  and  Chapter,  it  will  be  good;  for  as  he  has 
a  lawful  estate,  no  defect  can  vitiate  the  grant.  Gilb.  Ten. 
197.  But  grants  by  a  parson  before  induction,  has  been 
holden  not  good ;  so  though  after  institution  and  induction 
if  he  read  not  the  articles.    Co.  Copyh.  89,  s.  34.    Sed 

Joaere;  but  the  committee  of  a  lunatic  cannot  make  grants, 
e  having  no  kind  of  estate  in  the  manor.    Ley,  47. 

c  3 
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COFTHOJD  be  tenant  for  lih  of  a  manor,  aibd  a  copybdld  of  inlimtaace 

escheat,  she  may  grant  it  by  copy,  and  such  gifaat  by  tlte 

custom  of  the  manor  shall  bind  the  king  hiBos^lf^  for  she 
was  domina  p^o  tempote  i^.    And  so  of  other  persdns^. 

And  if  there  be  two  joint-tenants  of  a  masior^  wmLIl 
copyhold  escheat^  one  may  grant  tiie  whole;  for  he  is 
domnutpro  tempore,  being  seised p^r  wy  et  per  tQiU\ 

And  though  the  lord  have  only  a  particular  interest  'm 
the  manor,  as  tenant  for  life  only,  he  may  grant  by  cepy^ 
to  hpld  in  fee ;  and  that,  though  the  estate  so  granted  by 
him  may  not  only  continue  longer  than  his  own  estate  hi 
the  manor,  but  even  though  the  estate  granted  be  in  fe- 
version,  and  may  not  come  into  possession  during  the 
existence  of  his  own  estate*. 

^  Thus  tenant  in  dower  of  a  copyhold  may  grant  not  oidy 
in  possession,  but  .also  in  reversion,  and  it  shall  bind  ih6 
.  heir  after  her  death,  cdthough  no  servioes  of  the  free- 
holders, but  only  the  demesnes  and  services  of  the  copy- 
hold tenants,  were  assigned  to  her'.  So  gnarditfn  in 
soccage  may  grant  copyhold  in  reversion,  and  it  shall 
bind  the  ward,  though  it  come  not  in  possession  during 
his  infancy". 

So  lessee  for  yeat%  of  a  manor  may  grant  lands  by  tjopy  * ; 
this  however  has  by  some  opinions  r  been  held  void,  uidess 
the  reversion  happen  before  his  estate  for  years  is  ended(i), 

^  4  Co.  23.  1 1  Hen.7,  c.  20,  as  to  alien-, 

*»  Gilb.  Ten.  197.  ations  by  wife  of  the  lands 

'  Co. Copy.  97;  Gilb.  Ten.  of  hor  husband  being  void. 

330;  Sed  vid,  diet,  contra  ■  Godb.  143;    CroJ  Jsic. 

p«r  Anders.  1  Leon.  234.  55>98;  Owen,  115;  1  1U)I. 

•  Carew's  Ca.  Moor,  147;  Abr.499;  2  IU4.  Ab?.  41, 

Gilb.  Ten.  C04.  S.  C;  12  P.  Wms»  taa. 

«  Gray  and  Kay,    1  Rol.  «  Node  v.  JMkMny  4  Co^ 

Abr.  499;    Cro.  Elia.  661,  ©6,  b;  Cr0.EKz.i9A. 

S.  C  J   Brag^B  Ca.  Godb.  r  Owen,  1155  Oo.Cc^yh, 

135;    Owen,  4.      But  see  87. 

(1)  That  there  ought  to  be  a  custom  to  enable  a  lord  of 
a  manor  to  grant  copyholds  in  reversion,  see  March,  ft, 
pi.  13.  Vide  Gouk  102,  103;  3  Leon.  227^-  Godb.  14O. 
Sed  vid.  Gilb.  Ten.  32a ;  and  Watk.  Copyh.  39. 
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ht  else  he  binds  the  f store  lord's  htterssf,  snd  lets  his  bwh  C0Pnr0Ci9 
go  St  Isffge ;  still,  howeTer,  by  the  better  opinion  *,  thi* 
grsnt  is  good. 

So  of  executors,  if  directed  by  the  lord  their  teststor, 
although  there  be  no  estate  devised  to  them^. 

And  even  though  the  demeshes  of  the  manor  be  serered 
from  the  services,  or  the  services  be  extinct,  by  which 
means  the  manor  is  in  strictness  destroyed,  yet  it  is  held 
to  be  a  sufficient  continuance  to  support  the  copyhold 
estates  holden  of  the  manor  ^. 

So  the  grantee  the  lord  of  a  manor,  of  the  inherit- 
ance of  his  copyholds,  may  make  grants  of  them,  notwith* 
standii^  he  has  not  a  legal  manor,  for  want  of  free 
tenants'. 

The  origin  of  this  privilege  of  the  lords  for  the  time 
being  to  giant  copyhold  estateii,  however  small  his  interest, 
seems  to  have  been  that  copyholders  were  anciently  only 
tenants  at  will ;  hence,  though  the  lord  for  the  time  being 
had  but  a  particular  estate,  yet  his  granting  the  lands  in 
fee  was  no  prejudice  to  the  lord  who  was  to  succeed  to 
the  manor  afterwards,  but  rather  an  advantage  to  him,  on 
socoont  of  his  finding  a  tenant  ^n  the  land  to  perform  the 
services,  and  if  he  disapproved  of  him,  he  might  put  him 
oat  at  pleasute ;  and  though,  on  account  of  the  hardship  of 
thb  uncertainty  of  the  copyholder's  estate,  it  was  after- 
wards adjudged  that  he  should  retain  his  lands,  and  not 
he  subject  to  the  pleasure  of  the  lord,  yet  the  other  part 
of  the  law,  viz.  that  lords  for  the  time  being  might  gremt 
lands  in  fee,  though  they  themselves  bad  but  a  particular 
estate,  not  being  attended  with  like  inconveniences,  was 
suffered  to  remain ;  and  this  custom  being  continued  to 
this  day  it  is  which  now  warrants  such  grants  by  copy ; 

*  SkmuVs  case,  8  Co.  63 ;  *  Gflb.  Ten.  209. 

Hetley,54;  Moor,  95,  I47;  '  Gilb.  210 ;   MelwicA  v. 

Cro.  Eli2.  66;    «  P.  Wms.  Lutker,  4  Co.  26,  a;  Cro. 

iss ;  Co.  Lit.  A8,b.  n.  (4).  Eliz.  102. 

^  Co.  Lit.  58,  b. 

c  4 
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COPYHOLD  for  it  is  certain  that  those  estates^  granted  by  lords  who 
have  a  particular  interest,  cannot  be  derived  from  the  in- 
terest of  the  lord ;  for  if  they  were,  they  must  determine 
when  the  lord'p  estate  determines,  as  no  one  can  grant 
more  than  he  has  ^ 

80  if  a  lord  of  a  manor  devise,  by  his  will,  in  writing, 
that  his  executors  shall  grant  copies  according  to  the  cus- 
tom of  the  manor,  for  payment  of  debts,  and  die,  grants 
made  by  such  executor,  though  he  has  no  estate  in  the 
manor,  will  be  good  ^. 

.  It  appears,  therefore,  that  if  the  person  making  the 
grant  have  a  lawful  interest  in  the  manor  at  the  time,  it  is 
sufficient ;  and  that  though  such  interest  should  determine 
the  very  next  moment  after  the  grant  is  completed,  yet 
the  grant  will  be  good.  Thus,  if  a  man  make  a  feofiment 
in  fee  of  a  manor,  upon  condition,  and  the  feoffee  grant 
estates  by 'copy,  and  then  the  condition  be  broken,  yet 
the  grant  by  copy  shall  remain  good,  notwithstanding  the 
rule  that  he  who  enters  for  a  condition  broken,  shall  be  in 
of  the  same  estate  he  was  before,  and  shall  avoid  all  mean 
incumbrances ;  for  he  was  kgitimus  daminus  pro  tenqw^, 
and  the  copyholder  does  not  claim  his  estate  out  of  the 
lord's  grant,  but  out  of  the  custom :  and  it  is  the  same, 
though  the  grant  were  made  after  breach  of  the  condi- 
tion (1);  for  before  entry,  the  feoffee  has  a  lawful  estate, 
and  the  feoffor  may  waive  the  advantage  of  the  breach  of 
the  condition,  if  he  please  <•    So  also,  if  an  infant  enfeoff 

•  Gilb.Ten.  205.  «  Co.  lit.  218,  a;   Dyer, 

'  Co.  Lit.    58,   b ;    vide  344,  a ;  4  Co.  24,  a ;    Co. 

Dyer,  251 ,  a;  Co.  Copy h .  85 ;  Copyh.  82,  88. 

4  Co.  24,  a ;  Gilb.  Ten.  203. 

(1)  But  voluntaiy  grants  made  by  lessee  for  years  of  a 
manor,  afler  breach  of  a  condition,  is  void ;  for  nis  interest 
is  ipso  facto  determined ;  Co.  Copyh.  88 ;  Shep.  Touch. 
139 ;  but  otherwise,  if  it  were  for  life,  8ic.  Gilb.  Ten.  201* 
A  grant  made  by  a  feoffee  on  condition  to  enfeoff  the  next 
day,  is  good ;  for  he  is  dorninus  pro  tempore.  Co.  Copyh. 
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anodier  of  a  manor,  and  the  fboffee  make  voluntary  grants,   gopyhoui 
and  the  feoffor  enter,  yet  it  shall  not  avoid  them'^.    So,  if      ESTATE, 
a  man,  seised  of  a  manor  in  fee,  hath  issue  a  daughter,  and  '"'**"*"***"" 
die,  his  wife  pnvement  ensient  with  ason,  the  daughter  may 
grant  by  copy,  for  she  was  legitima.domina  pro  tempore ; 
so  likewise,  grants.made  after  alienation  in  mortmain,  and 
before  entry  of  the  lord,  are  good^ 

And  if  a  lord  of  amuiorcommit  felony,  and  be  attainted 
or  convicted  by  verdict  or  confession,  yet  grants  made  by 
him  after  the  felony  committed,  and  exigent  awarded,  will 
be  good,  though  by  relation  the  manor  is  in  such  case  for- 
feited from  the  time  of  the  exigent ;  for  in  aU  these  cases  he 
was  dominuspro  tempore  ^. 

But  if  any  person,  having  a  tortious  or  defeasible  estate 
of  inheritance,  as  a  dissejtsor,  or  the  feoffee  of  a  disseisor,  or 
tenant  at  sufferance,  make  voluntary  grants  upon  escheats 
or  forfeitures,  they  shaU  not  bind  him  who  ha«  the  right  (i), 
for  they  are  not  domird  within  the  meaning  of  the  custom ; 
though  admittances  upon  surrenders  or  descents,  made  by 
such  persons,  are  good,  and  shall  bind  him  that  hath  right; 
because  in  such  case  they  act  merely  as  an  instrument,  and 
do  no  more  than  the  rightftd  lord  must  have  done^ 

*  Gilb.Ten.  201.  *  Co.  Lit.  58,  b;   4  Co. 

■  Co.  Cpjh.  88, 89.  Sooi/nrgrft?^; 

k  Glib.  Ten.  201 ;  Co.  2  Leon.  45 ;  Owen,  27,  28  ; 
Copyh.  s.  34.  Cro.  Eliz.  ^9. 

(1)  The  cases  before  put,  of  grants  made  by  a  feoffee  of 
an  infant,  and  those  maae  sdFter  condition  broken,  which  we 
have  seen  are  good,  may  seem  to  clash  with  that  here  p^t  by 
Lord  Coke,  of  grants  made  by  persons  having  a  defeasible 
estate  subject  to  the  action  or  entry  of  another,  being  ypid. 
But  the  cases  may  perhaps  be  reconciled  by  understanding 
Lord  Coke  to  mean,  ''  that  when  a  person  has  an  estate  to 
which  another  has  a  present  righl,  the  owner  of  such  a 
defeasible  estate  cannot  make  voluntary  grants ;  but  the 
infaat  and  the  feoffor  in  the  cases  put  have  no  such  rights ; 
for  the  feoffees  in  both  cases  have  lawful  and  rightful 
estates  in  the  land  till  they  are  defeated ;  till  when,  the 
feoffors  have  no  right.    See  Gilb.  Ten.  201 . 
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thelord,  for  he  repreoents  the  lord";  and  audi  «tew«drd 
tpay  laldiilly  met,  notwithstanding  any  labseqneBt  dis-* 
ahihty  of  the  lord  who  a|^omted  idm*.  And  if  the  King, 
hsf  hsttora  patent,  gmnt  the  atewardfihip  of  a  copyhold 
manor,  and  afterwards  a  copyhold  escheat,  the  steward,  eat 
officio,  without  any  special  waihrant,  may  grant  it  ^igain,  and 
the  King  shall  be  bonnd  by  the  custom  of  the  manor  (i). 
Biit  in  order  to  validate  grants  made  by  a  steward,  he  must 
in  general  be  lawfully  appointed,  and  not  steward  de  facto 
only. 

So,  a  ilewarfl,  retained  only  by  the  King^s  auditor  or 
receiver,  cannot  make  such  a  voluntary  grant  of  a  copy- 
hold;  for  they  have  not  any  authority  to  appoint  stewards, 
Ae  buriness  of  the  one  being  to  take  accounts,  and  of  the 
otiier  to  leoeive  the  land  *. 

But  if  A.  ai^  B.,  under  the  seal  of  the  exchequer,  be 
appointed  joint  stewards  of  all  the  lands  of  a  fugitive,  and 
the  lord  treasurer  make  a  court,  and  grant  copies,  though 
in  strictness  he  had  no  power  without  JB.,  yet  these  grants 
are  good,  being  made  by  one  that  had  a  colour  to  keep 
court8^ 

^  Co.  Cop.  s.  45 ;   4  Co.  make    admittances,     being 

30,  a;  Oilb.  Ten.  221,336.  things   of  necessity.    Cro. 

^  Blewif%  Ca.  Ley,  Rep.  Eliz.  699. 

47.  »  Moor,  1 09 ;  I  Leon.*288  % 

•  4  Co;  30,  adjudged,  but  1  Ld.  Raym.  97. 

may  take  presentments,  or  « 


{i)  See  Harm  v.  Jay,  4  Co.  40,  adjudged.  But  it  was 
said,  that  though  by  law  he  might  do  it,  yet  it  was  his 
duty,  before  he  madle  any  grant,  to  inform  the  treasurer^ 
cham^dhir,  and  barons  or  the  exdiequcsr,  or  some  of  them, 
for  their  direction. 

And  if  the  King's  steward,  ex  officii,  may  make  such 
|rrantB>  smch  more  may  the  steward  of  a  common  peisoA, 
if  he  do  not  diminish  the  ancient  rent;  Co.  Copyh.  124 ; 
ibr  the  steward  is  in  the  place  of  the  lord.  Moor,  I  la  ^ 
Cro.  Eliz.  699 ;  Qifb.  Ten.  aai. 


<^if  jL,b»ngtiiMatMrlife0fmmanit,  trftUnifrUoh  eopraooD 
tttt  Mranl  copj^oU  tetmneDts  gmntelife  far  one  tfe  iaa     *^^"- 

tktiMf^  by  d^ed  ttader  kis  lumd  and  «eal>  to  JB.  for  Hfe^ 
widi  die  fee  of  io«.  per  amiuiii  fbt  the  executmgtheM)^  aid 
ifterwards  A,  becomeB  hnatic,  and  being  found  so  i^ 
mqiii8ttio&,  is  cottunitted  to  caTe>  yoi  jI.,  by  his  flCewMd, 
may  grant  copies^  (i). 

So  may  an  iiBder<«tetirard  or  deputy  grant  by  copy'; 
and  it  is  said,  tiiat  even  such  deputy  may  appoint  nnother 
to  flotke  grants  for  him' :  except  in  the  cose  of  the  King^ 
whose  steward  ctmnot  appoint  &  deputy,  wjtiiout  m  rm* 
press  andiority  for  thitt purpose'. 

But  the  bailiff  tft  ft  ftitaor  cannot  make  ffnnts  by  o6py^ 
«sch  a  power  being  foreign  to  th^  generdttilwsniUl  dalsfi 
of  his  office^ 

And  these  grtoils  by  the  lord  ot  his  steward,  tniy  be 
siade  as  weU  out  ef  conrt  as  in,  or  ereti  out  of  th^  mattir^ 
Bfiless  in  the  csn^  of  an  under  stewnid,  who,  nooordti^ta 
Coke,  cannot  grai^  out  of  the  manor  ^il^ut  k  -sp^nl 
anihority' ;  though  sOme  hate  thought  thftt  a  d€^iy  Miy 
in  other  cases  do  whatever  his  priuoiptd  mkj^:  lie  Mfty 
ako  grant  out  of  the  mnnor,  as  well  as  the  steward 
himself*. 

But  although  lords  of  mlmors,  having  copyholds  txmit^  How  the  power 
to  them  by  escheat,  forfeiture,  8cc«  may  r^Hult  thttm  gnmts  maj  be 

deatrojed. 

-•  Ley,  47,  48;  resolved  '4  9?'  ^P'  *•    ^^  '** 

by  Hobart  and  Tanfield.  ^**1l£*>E[^-  39- 

r  Tu^^.    ,,-     r>.^   t?iu  '  Glib. Te».  404. 

'Moor,  112 ;  Cro.  Eliz.  ,  Oo.Copj*.  ».V 

*W-  flo       ,^         »  ld.B«yio.069iJBalk. 

•  See  1  Leon.  388 }  1  Ld.    g,  ' 

lUym.  658 ;  Com.  84.  ;  ggg  Gilb.Ten.5S0rhKift). 

(1)  But  it  was  ordered  the  steward  should  ^tant  none, 
bat  with  tk^  privity  of  the  eommitteest  and  waivaiit  fioin 
the  oonrt;  b«t  ther^  is  a  note  that  this  #afi  in  cKscTetion, 
and  the  gcnnt  of  die  «4Diiittrd  ,goed. 
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COPYHOLD  according  to  the  cuBtom  of  the  manor  %  yet  such  power 
ESTATE,  jg^y  Y^^  jin  various  ways,  destroyed* ;  as  if  the  lord  change 
the  nature  of  the  estate,  whilst  in  his  hands,  by  creating 
a  common  law  interest.  Thus,  if  copyholds  come  into  the 
lord's  hands  in  fee,  and  he  make  a  lease  of  them  for  life, 
years,  or  for  any  other  certain  time  (i),  the  copyhold  is 
destroyed ;  because,  during  those  estates,  it  was  neither 
demised  nor  demisable  by  copy^. 

So  if  the  lord  make  a  feoffinent  in  fee,  upon  condition, 
and  aftenvards  enter  for  the  condition  broken,  yet  it  cannot 
be  granted  again  by  copy^ ;  or  if  the  land  so  forfeited  or 
escheated,  before  any  new  grant  made,  be  extended  upon  a 
I  statute  or  recognizance  made  by  the  lord ;  or  if  the  wife  of 

the  lord,' in  a  writ  of  dower,  have  it  assigned  to  her,  though 
these  interruptions  are  by  act  of  law,  yet;  inasmuch  a» 
they  are  lawful,  it  cannot  again  be  granted  by  copy*. 
'  But  if  the  lord  keep  them  in  his  hands,  though  never  so 
long,  yet  may  they  be  granted  again  by  copy  ^  And  so  if 
a  copyhold  in  fee,  escheat  to  the  lord,  and  he  grant  it  to 
another  for  life,  he  may  grant  the  reversion  by  copy,  or 
grant  a  new  copy  on  the  death  of  the  tenant  for  life< :  for 
the  gprant  for  life  was  no  interruption  of  the  custom. 

So  if  the  lord  be  disseised,  and  the  disseisor  die  seised, 
or  if  the  land  be  recovered  by  the  lord  by  a  false  verdict, 
or  erroneous  judgment,  though  it  be  not  demisable  by 
copy  till  it  be  recovered  by  the  lord,  or  the  judgment  be 
reversed;  yet  after  it  is  re-continued,  it  is  grantable  again 
by  copy,  because  the  interruption  was  tortious*  (2). 

*  1  Rol.  Abr.  498  ;  Cor.  •  4  Co.  31,  a,  in  Frenches 
lit.  58,  b,  and  note  (7)  liiere ;    case. 

Harris,  v.  Jay,    Cro.  Eliz.  '  4  Co.  31,  a;   Co.  lit 

699 ;  4  Co.  31,  a.  fiS,  b ;  Cro.  Eliz.  699. 

*  4  Co.  31.  '  Kemp  v.  Carter,  i  Leon. 

*  1  Rol.  Abr.  498 ;  4  Co.  56. 

31.  ''4  Co.  31,  a. 

*"  4  Co.  31,  a. 

(1)  SecHs,  if  he  lease  it  at  wiU.   4  Co.  31 ;  5  Leon.  108. 

(2)  And  turn  valet  impedimetUum  quod  de  jure  rum  sortitur 
tffectum,  et  quod  centra  kgemjU  pro  infecto  habetur. 
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Bnt  though  we  have  said,  that  the  lord  of  a  manor  may,  copyhold 
by  making  a  lease  for  years,  or  granting  any  other  common     ^^^^1^ 
law  estate,  destroy  the  demisable  property  of  the  land ;  ' 

yet,  diis  must  be  understood  of  a  lord  in  fee,  for  if  such 
lord  have  only  a  particular  interest  in  the  manor,  as  being 
tenant  in  tiul,  or  for  life,  husband  seised  in  right  of  his  wife, 
&c.  he  shall  not  by  such  act  prejudice  the  estate  of  him 
who  may  be  entitled  in  remainder  or  reversion;  and  there* 
fore,  though  he  himself  shall  be  bound  by  his  own  act,  and 
precluded  from  granting  the  lands  again  by  copy,  during 
his  own  time ;  yet,  upon  the  determination  of  his  estate, 
the  land  will  resume  its  demisable  quahty,  and  be  again 
grantable  by  copy,  for  the  custom  cannot  be  affected  to  a 
greater  extent  than  the  estate  which  the  person  committing 
the  act  had  in  the  land^  So,  if  the  King  lease  an  es- 
cheated copyhold  by  deed,  the  custom  shall  not  be  de- 
stroyed ;  but  on  the  expiration  of  the  lease,  he  may  again 
grant  it  by  copy,  for  the  grant  of  the  King  shall  not  enure 
to  a  double  intent,  as  that  of  a  subject  may  ^.  And  whether 
the  escheat,  8cc.  take  place  before  or  after  the  lord  succeed 
to  the  manor,  it  makes  no  difievence  ;  for  immediately  on 
the  escheat,  &c.  the  lands  fall  into  the.  manor,  and  pass 
with  it  to  the  lord  for  the  time  being  '• 

Also,  if  a  copyholder  accede  to  the  manor  by  taking  a 
lease  for  years  of  the  manor,  or  the  Uke,  by  which  his 
copyhold  is  extinct,  yet  he  may  re-grant  it  by  copy,  just 
as  the  original  lord  might  have  done  on  an  escheat,  &c. 
and  it  matters  not  whether  the  manor  come  to  the  copy- 
holder, or  the  copyhold  to  the  lord"',  for  it  was  always 
demised  or  demisable  ^     So  if  a  copyhold  escheat,  .&c. 

'  Conesby  v.  Rusky,  Cro.  *  Lee  v.  BoatUw,  Sir  W. 

EKz.  459  ;  2  RoU.  Abr.  271,  Jones,  449 ;    1  Keb.  720 ; 

S.  C;    Cremer  v.  Burnett,  Cro.   Car.    521;     French's 

StyL  266;  and  see  Cases  case,  4Co^  3i,b. 

cited,  Co.  Lit.  58,  b,  n.  (7),  ■  1  Watk.  Copyh.  39. 

though  contra  per  cur.  af-  "  Hydev.Lafon,4Co.Qi,h; 

guend.  Cro.  Car.  521.  Moor,  185,  pi.  330,  S.C. ; 

^  Cremer  v.  Burnett,  Styl.  Blemterhasset  v.  Humbentan, 

266  ;  Co.  Lit.  58,  b,  n,  (7).  Sir  W.  Jones,  41  ;  Hut.  65. 
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CWKmip  a^  tbe  lofld.  idieo  the  Qiaaqr,  bia.aliame.pay  re-grant  the 

cgwii^^  tW(l»  by-  tbe  Mfpe  of  hi§  tQUQioent,  caUod  H. 
fyfi  iim  tmnpr  tfOBg  deiaiaed,  tbe  c^^holcl  i«  indoaedi  as 
l^mdl  their^4  and  tbe  namiiiig-  tbie  o^yMld  i9  bitf  aw- 

ft;  bafr  ali^ady  baea*  obaerv«d»  that  imnjiediataly  upon 
tbft.  gmA  of  tbe  la^da  bei^  im^  by  tb^  lord  to  bald,  by 
Mpyi  tbateoant  ia  iiw  aotby  tb^  lord,  (who  acts  only  a«  a« 
i|tttoli|QaiH),.biHby  tbe  euaftpiQi  wbieh  beipg  prior  to  mi4 
puiWAOwt  tbe  ifttareat  of  tbe  gfaotiiig  lord,  it  followa  that 
tb9  aatate  of  the  gjrao^ee  caiiBot  be  affected  by  any  acts 
done  by  tbe  lond,  whilst  U^  landa  re^i^ned  in  hie  banda^ 
vtaobintbo  caa#  of  ffec^ldilanda^  loigbt  opefftte  as  a 
i^rge  orbMSjoiobrfLnce  uffii^  the  lapd'^.  Thus,  if  after  tb^ 
i^heat  of  a  copyholdy  the  lord  grant  a  rent-charge,  or  ac- 
kfkovledge  aetatotet  apd  thei^  re-i^rant  the  laodto  be  holdeu 
b)L  QPpy»  9uob  reatrcbarge  or  atat9ite,  (according  to  the 
b$Mttar» op)imn)|  will  be  no  charge  uq^on  the  copyhold'  (i). 
Oil  if:  tbe  lord  ^rant  the  freehold  of  the  laada  of  his 
oopyh»Miff^  to  e^  atntngjur  %  or  lease  them  to  a  straagei!  for 

»  » 

•4  Co.  31,  b.  SeeGilb.  Ten.  202,  and  n. 

^  Cro.  Car.  52 1 .  (^6)  there. 

«n      -.i^cTvc^u  *  Murrel  v.  Smithy  4  Co. 

^  4  Co.  23,b ;  6  lb.  60,  b.       ^4,  b. 

^  Swaine^s  case,  8  C0.63 ;  *  Lane's  case,  2 Co.  i6,b; 
Moor,  812,  pi.  1098  :  other  Beale  v.  Langley,  2  Leon, 
ca^es,  boweveri  are  contra,    ^og ;  4  lb.  5^30* 

(1)  Unless  indeed  the  manor  had  been  actually  extended 
ott  tbe  stat^,  in  which  case  the  copyhold  lands  would 
bebpund.;  but  they  would  in  such  case  be  no  longer 
fftaiilable  by  copy*  See  Co.  Copyb-  6^9  Tr.  141 ;  and 
Saville,  71,  pi.  146. 
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III.  What  Things  may  be  orantxd  to  bb  hoi^dbn 

BT  Copt  ob  Coubt-Roll. 

Gbnkballt  all  lands  sod  IjenesLeals  situated  wkhiny 
and  being  parcel  of  the  mlmor,  and  also  wiMutev^r  concema 
siiok  lands  and  tenenents,  if  lyii^  in  tenure  or  appendant 
to  something  lying  in  tenare^  may  be  granted  by  copy  ^ 
And  so  may  the  auuior  itadf,  accordiog  to  Ck>kn%  be 
gianled  by  copy;  this  has,  howerer,  been  denied,  by 
otheiB^and  seems  to  be  a  point  formerly  muchccuitroT 
▼ertedy  and  not  yet  perhaps  fully  settled '^^ 

Bat  things  which  do  not  lie  in  tenure  are  not  grantafak 
by  copy,  unless  appendant  to  something  which  does  lie  in 
tenure ;  and  therefore  Ihings  incorporeal,  for  which  there 
can  be  no  distress,  and  which  are  not  parcel  of  the  manor, 
(which  consists  only  in  demesnes  and  seirices),  cannot  be 
demisable  by  copy ;  for  no  senrice  can  be  reiprtied,  or  due 
i^on  liie  grant  of  incorporeal  things ;  and  as  no  attends 
ance  is  due  from  the  grantee,  no  court  is  necessaiy  to 
be  kept  for  surrenders,  admittance,  &c.*  A  rent^senice, 
vent-charge,  or  common  in  gross,  cannot  therefore  be 
granted  by  copy,  otherwise  than  as  they  may  be  appendant 
to  things  which  lie  in  tenure  *.  And  therefore,  when  my 
Lord  Coke  says,  that  any  thing  concerning  lands  or  tene- 
ments may  be  granted,  it  must  be  understood  of  things 
appendant  to  the  demesnes,  or  those  parcels  which  make 
up  the  manor ;  but  no  incorporeal  things  in  gross  are 
parcel  of  the  manor  ^.  But  tythes  may  be  demised  by 
copy,  b^^use  they  are  a  tenement,  and  are  parcel  of  the 

•  Co.  Lit.  68,  b;    4  Co.    ^\\5  pro.  Jac.  260;    and 

X  /^      tvl     o  u         ri  Gdb.Ten.  332. 

-  Co.  Lit.  68,  b ;  11  Co.  .  q^. Copyh.  1 16;  Tracts, 

17a;  Cro.  Jac.  31 7.  gy  .   Carth:  64 ;  Qilb.  Ten. 

y  See  Vin.  Ab.  Copyholds,  331 . 

Rj  Com.  Dig,  Copyholds,  •  Vide  Co.  Lit.  ifiS. 
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COPYHOLD  manor  S  A  mill  may  also  be  granted  by  copy'.  And  so  of 

ESTATE.         ^  .  A     ^/  « 

"         a  fair,  appendant  to  a  manor*. 

Things  grantable  by  copy  must  be  things  of  perpetuity; 
otherwise  it  can  never  be  shown  that  there  has  been  a  cus- 
tom to  demise  them  by  copy ;  yet  underwood,  without  the 
soil,  may  be  demised  by  copy  %  because  it  is  a  thing  of 
perpetuity,  to  which  the  custom  may  extend^.  And  so  of 
herbage  or  other  profit  of  a  parcel  of  the  manor  ^;  for 
one  may  hold  the  prima  tonsura  of  land  as  copyhold,  and 
another  may  have  the  soil,  and  every  other  beneficial  en- 
joyment of  it  as  freehold,  as  the  after-crop,  and  cuttings  of 
the  trees,  and  the  like  ^.  And  therefore  a  grant  by  copy,  of 
twenty  loads  of  wood  to  be  taken  by  the  grantee,  is  good ; 
for  it  is  not  necessary  that  the  thing  have  continuance,  but 
only  that  it  be  a  thing  of  perpetuity  S  which  trees  are ;  for  in 
them  a  man  may  have  an  inheritance ;  and  trees  whilst  grow- 
ing are  a  tenement,  and  a  tenure  may  be  reserved  upon  the 
gvant  of  thei^;  in  such  case,  however,  no  service  it  seems 
is  due  from  the  grantee.  But  the  grant  by  copy  of 
wastes,  which  have  not  been  usually  so  granted,  will  not 
be  good  (i);  because,  in  order  to  support  a  grant  by 
copy,  it  is  essential,  we  have  seen,  that  the  thing  granted 

«  Per   1  Rol.  Abr.  498;  ^  Roe  v.  Taylor,  4  Co:  ^i, 

Cro.  Eliz.  413,  cited  to  have  and  Gilb.  Ten.  332. 

been   adjudged;    and    see  «  Co.Lit.  58,b,  S.P.;Cro. 

Sandys  v.  Urury,  Co.  Lit.  Eliz;  413,  and  Moor,  315, 

.    58,  b,  n.  (g) ;  Watk,  Copyh.  adjudged  and  affirmed  upon 

33 ;  Gilb.  Ten.  33 1 ;  but  Cro.  a  writ  of  error. 

Eliz.  814,   S.  C.  and  S.  P.  >  Ibid.;  Co.  Copyh.  118; 

dubitatur.  Gilb.  Ten.  332. 

*  4  Leon.  241,  cited  to  ^  Stamners    v.    Dixon,   7 
have  been  adjudged.  East,  200. 

•  4  Co.  31,  a;    Co.   Lit.  ^  Co.  Lit.  58,  b;    4  Co.. 
58,  b.  31,  a.                           .    ^ 


(1)  Whence  application  is  usually  made  to  parliament, 
when  the  lord  is  desirous  of  granting  his  wastes  by  copy. 
See  Revell  v.  Jodrell,  2  Dumf  &  E.  42^ 


^5. 


CH.I,  §V.]  CO^VBYANCING.  33 

hare   been  demised,    and  demisable   from  time  imme-   copyhold 
morial*.  ^^-^**^- 

A  onstomary  manor  may  be  holden  by  copy  of  court- 
ioIl*9  ft^  ^e  ^^H  of  the  lord,  and  such  a  lord  may  grant 
copies",  but  it  ixlust  be  of  such  things  as  have  been  usually 
demised  by  him ;  for  he  cannot  grant  all  his  demesnes  by 
oopyi  unless  they  have  been  usually  so  demised;  for 
Hioiigh  they  have  been  demised  time  out  of  mind  by  the 
superior  lord  by  copy,  that  will  not  warrant  his  demise  by 
copy ;  becauiQe  the  custom  of  the  manor  must  be,  that  time 
out  of  raind  they  have  been  granted  per  dominum  fnanerii\ 
But  he  caxmot  hold  a  court-baron,  for  he  can  have  no  free- 
holders ;  for  a  copyhold  manor  is  not  capable  of  an  escheat 
of  a  freehold  ;  for  if  it  were,  the  freehold,  after  the  escheat, 
must  become  copyhold,  which  is  repugnant  and  impos- 
sible'(i). 

IV.  To  WHOM  A  Grant  of  Copyholds  may  bb 

MADE. 

Genebally  speaking,  all  persons  capable  of  taking 
grants  at  common  law,  may  take  also  by  copy  %  and  idee 
tend,  so  that  they  are  competent  either  by  themselves  or 
others  to  perform  the  services'.    Thus  the  grant  may  be 

'  See  Newman  Y.Netomanf  and  that   such   customary 

sWils.  135;   and  1  Watk.  lord  inay  keep  courts,  and 

Copvh.  34,  and  Cases  there  grant  copies,  Cro.  Jac.  327, 

cited,  n.  (y)-  adjudgea ;  1  Bulst.57,  cited; 

■  Co.  iaL  58,  b ;  NevilPs  but  Cro.  Jac.  260,  dubitatur. 
Ca.  nCo.  17;  sed  contra,  'Yelv.190;  Cro  Jac. 259; 
Cro.  Jac.  368.  1  Bulst.  54,  55 ;  Gilb.  Ten. 

■  GKlb.  Ten.  215.  215. 

•  Co. Lit.  58,b ;  2  Brownl.        ^  Co.  Copyh.  s.  35. 
40;  11  Co.  17,  adjudged;        '  Calth.  51,52. 

(1)  These  cases,  which  seem  to  contradict  each  other, 
may  perhaps  be  tiius  reconciled,  that  a  customary-court 
may  be  holden  by  one  having  such  a  manor,  but  not  a 
mart-baron ;  and  Lord  Coke's  case  seems  to  go  no  further ; 
and  qusere,  whether  such  a  lord  may  not  bav^  freehold 
services? 

▼OU   III.  D 


'^A  ELBMBNTS    OF         [BOOK  II.    PABT  Ifw 

COPYHOU)    made  to  an  infaat,  for  altkough  be  ca^ot  perform  tfieser** 

vices  himself,  he  may  by  his  guardian.    So  of  a  married 

iMroman,  whose  services  shall  be  performed  by  her  busband ; 
but  otherwise  of  a  lunatic  or  i<Uot,  who  can  neither  per-^ 
form  the  services  in  person  nor  depute  a  deputy'. 

There  are,  however,  some  exceptions  fooaded  on  the 
peculiar  nature  of  the  copyhold  tenure.  Tbua  the  lord 
cannot  grant  a  copyhold  to  the  use  of  himself  (i),  for  nema 
potest  esse  tenens  et  daminus.  So^  neither  can  he  grant  to 
his  own  wife,  for  the  husband  and  wife  are  in  the  eye  oC 
the  law  but  one  person  ^  j 

Neither  can  the  king  be  a  gsantee  of  cc^yholds,  for  it 
is  beneath  the  dignity  of  the  king  to  hold  by  mean  ser^ 
vices  ".  Nor,  it  seems,  can  a  corporation  \  Nor  an  alien  '  ; 
for  though  an  alien  may  be  a  tenant  at  taiU,  yel  cc^y- 
holders,,  though  nominally  such,  have  now  a  pennanent 
and  absolute  estate. 

V.  The  Estates   ANn   Interests    a   Copyholh^er 

MAY    HAVE    IN  HIS  CoPYHOLD^  AND  THE  PoWER 
HE    HAS    OVER    IT. 

A  Tenant  by  ^py  of  court-roll,  so  far  as  the  cus- 
tom will  warrant,  may  possess  similar  estates  or  quan- 
'  tities  of  interest  in  his  lands  as  may  be  had  at  the  coa&mon 
law ;  as  an  estate  in  fee-simple,  in  fee-tail,  for  life,  by  the 
curtesy,  in  dower,  for  years,  at  sufferance,  or  upon  condi- 
tion*; and  they  may  be  granted  by  the  )oid  for  ai^  of  these 

•  Calth.  51,  62.  «  Watk.  Copyh.  31. 

*  Hrebrass  dem.  Sytaes,  v.  ^  Dy.  303,  a,  mso-g.  Sed 
Pennant^  2  Wils.  354.  vid.  contr.  Calth.  52. 

"  Field  V.  Boothsby,  2  »  2  BI.  Com.  147;  Lit; 
Siderf.  82.  s.  82. 

'J  ■  —  '■  '  -  ■'  ,   ■     *  -I     I  « 

(1)  When  therefore,  Lord  Coke  says,  in  his  Copyholder, 
8.  35,  and  Tracts,  p.  79,)  that  the  ford  may  take  a  copy- 
hold to  his  own  use,  he  must  be  understood  to  mean  taa^ 
ihe  lord  may  take  a  surrender  of  a  copyhold  to  his  own 
use.     Seel  Watk,  30. 


ciiitea;  and  there  may  also  be  a  special  occtipant  of  a   cOPVifOTj^ 

c«pylH)Id%  but  not  a  general  occupant,  on  account  of  the      estate. 

pfejudice  it  might  be  to  the  lord^.    Yet  none  of  those  in<- 

tereslfr  amocint  to  a  fiieehoM,  the  freehold  of  the  whole 

onmbr  ahvays  residing  in  the  lord  only%  who  has  granted 

out  tbe  use  and  occvpattion  only ;  but  not  tfa^  corporeal 

■eisiD,  or  traekgal  possession  of  certain  parcels  diereof  to 

dtose  his  customary  tenants  at  wilH.    Thn  complicated 

interest,  wkere  the  same  man  ier,  witk  regard  to  the  same 

edtaAe,  and  at  one  and  ibe  same  timey  tenant  in  fe&'simple, 

and  also  tenant  at  the  lard's  wiD,  seems  to  have  arisep 

from  the  nature  of  viBainage  tenuve ;  in  which  a  grant  of 

iiq^estttle  of  fireehoid,  or  even  tot  years  absolutely,  was'an 

Immediate  enihachiaamettt  of  l!he  villain^.    The  lords 

thsrefose^  though  they  were  willing  to  enlarge  the  interest 

•f  tkeir  rillains,.  by  graining  them  estates  which  might 

oudare  for  their  liTes,  or  sometimes  be  descendible  to  Aeir 

issue^  yet  not  earing  to  manumit  them  entirely,,  might 

probably  scruple  i»  grant  them  any  absolute  freehold ;  and 

for  flmt  reason  it  seems  to  have  been  contrived,  that  a 

power  of  resumption  at  the  will  of  the  lord  should  be  on* 

iexed  to  these  grants,  whereby  the  tenants  were  still  kept 

inraetate  off  yilkinage,  and  no  freehold  at  all  was  conveyed 

tatbea^  in  their  respective  lands:  and  of  course,  as  the 

fteieholdof  til  kubfo  must  necessarily  rest  and  abide  sbme* 

where,  the  law  suppoped  it  still  to  continue  and  remain  in 

the  lord.    Afterwards,  when  titese- villains  became  modern 

eepyiM>lders,  tod  had  accyuired  by  custom  a  sure  and  inde^ 

fcamble  estate  in  tlieiirlandli,.on  performing  their  usual  ser^* 

viceSy  but  yet  continued  tO'bestiled  in  their  admissions    * 

tenants  at  the  wfll  of  the  lord,  the  bw  still  supposed  it  an 

absurdity  to  allow  that  such  as  were  thus  nominally  tenants 

at  mA  could  have  any  freehold  inti^restr:  and  therefore 

«  Gilb.  Ten.  326.  *=  Lit.  s.  81  ;  2  Inst.  325. 

*  2  Ld.  Raym.  1001 ;    1  **  2  Blac.  Com.  147. 

Salk.  188;  1  R0H.Abr.511;  *  Mirr.  c.  ^,    s.  28;,  Iat> 

sed  ibid.  Ld.  Co,  contra ;  Co.  s.  204-5--6. 
Copyh.  8.  56. 
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COPYHCfLD  continued  and  now  continues  to  determinei  that  the  free* 
bold  of  lands  so  holden  abides  in  the  lord  of  the  manor, 
and  not  in  the  tenant;  for  though  he  really  holds  to  him 
and  his  heirs  for  ever,  yet  he  is  also  said  to  hold  at  ano- 
ther's will.  But  with  regard  to  certain  other  copyholders, 
of  free  or  privileged  tenure,  which  are  derived  from  the 
ancient  tenants  in  villain-soccage,  and  are  not  said  to 
.  hold  at  the  will  of  the  lord,  but  only  according  to  the 
custom  of  the  manor,  there  is  no  such  absurdity  in  allow-^ 
ing  them  to  be  capable  of  enjoying  a  freehold  interest : 
and  therefore  the  law  doth  iiot  suppose  the  freehold  of 
such  lands  to  rest  in  the  lord  of  whom  they  are  holded, 
but  in  the' tenants  themselves^;  who  are  sometimes  called 
customary  freeholders,  being  allowed  to  have  a  freehold 
interest,  though  not  a  freehold  tenure.  In  common  cases, 
however,  copyhold  estates  are  still  ranked  (for  the  reajsons 
above  mentioned)  among  tenancies  at  will ;  though  custom, 
which  is  the  life  of  the  common  law,  has  established  a  per- 
manent property  in  the  copyholders,  who  were  formerly 
nothing  better  than  bondmen,  equal  to  that  of  the  lord  him- 
self^ in  the  tenements  holden  of  the  manor :  nay,  sometimes 
even  superior ;  for  we  may  now  look  upon  a  copyholder  of 
inheritance,  with  a  fine  certain,  to  be  kttle  inferior  to  an 
absolute  freeholder  in  point  of  interest,  and  in  other  re- 
spects, particularly  in  the  clearness  and  security  of  his 
title,  to  be  frequently  in  a  better  situation  <. 

But  though  customary  tenants  may  have  the  same  estates, 
or  quantity  of  interest,  as  those  which  may  be  enjoyed  at 
the  common  law,  yet  those  estates  having  been  established 
by  the  favour  and  indulgence  of  particular  lords,  vary  in 
different  manors  accordingly  as  such  favour  and  indulgence 

'  Eitz.  Abr.  tit.  Corone,  562 ;  2.  Vent.   143 ;  Carth. 

310,  Custom ;  If  Bro.  Abr.  432 ;  Lord  Raym.  1225;  and 

tit.  Custom,  2,  17 ;  Tenant^  see    Doe   dem.     Jjearv  v» 

Ssr  Copy,  22 ;  9  Rep.  76 ;  Huntingdon,    4  East,  Kep. 

0.  Lit.  59;  Co. Copy.  s. 32;  271. 

Cio.  Car.  229 ;  1  Kelt.  Abr.  »  s  Blac.  Com.  150, 
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have  been  imliinitedly  or  partially  given.     Henc^  they   C<*YH0LD 
arc  found  to  differ  in  respect  of  the  particular  properties      ^^^^^ 
incident  to  them,  as  iifidely  as  the  humonr  and  temper  of 
the  respective  lords  may  be  supposed  to  have  differed  from 
each  other;  in  all^ however,,  subject  to  such  primary  qua- 
lities  as  are  incident  to  the  original  customary,  tenure ;. 
but  as  (on  account  of  the  strictness  with  which  any  de- 
parture from  the  common  law  is  construed)  a  custom  once . 
dispensed  with  is  entirely  gone,  estates  by  any  Cleans 
emancipated  from  the  absolute  will  of  the  lord  are  con-r 
straed  in  the  same  manner  as  common  law  estates  so  iar 
as  they  are  not  controled  by  the  custom ;  hence  in  consi- 
dering those  estates  it  will  be  suflScient  to  confine  ourselves 
to  those  things  in  which  they  differ  from  the  same  estates 
at  common  law,  which  have  already  been  treated 'Of. 

But  all  these  estates  are  upheld  and  governed  by  the 
particular  custom  of  the  manor  ^,  in  which  they  differ  ^ 

from  fi'eehplds,  all  customs  relating  to  which  must  be  so 
general  as  to  extend  at  least  over  the  whole  county  where 
they  are  situated  '  (i). 

.  Tenant  by  copy  has  an  interest  in  the  court-rolls,  they 
being  the  only  evidence  of  his  title ;  and  he  may  therefore 
inspect  them,  and  demand  copies,  so  far  as  respects  the 
land  he  claims  K 

0  0 

*  Co.  Lit.  63,  a ;  4  Leon.  The  King  v.  Lucas,  10 
24^.                                          East,  235. 

*  Cro.  Eliz.  353. 

(1)  These  customs  are  of  two  sorts;  general,  extending 
to  all  manors  in  which  there  are  copyholds,  and  which  are 
recognized  and  noticed  by  the  common  law ;  or  particular, 
relatii^  to  some  one  or  more  manors  only  in  particular, 
and  wnich  must  be  pleaded ;  g  Co.  75,  b ;  i  Salk.  184 ;  and 
this  custom  must  be  proved  by  the  court-rolls  of  the  manor; 
4  Leon,  242 ;  and  in  case  of  doubt,  the  Court  of  Chancery 
vill  direct  an  issue  to  try  what  the  custom  of  the  manoc 
is ;  Faufcei  v.  Souths  2  Ves.  300 ;  Leeds  v.  Earl  Strafford^ 
4  Ves.  180 ;  and  if  unwarrantable,  will  grant  relief;  lb.. 
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I,  0/an  Estate  m  Fee-Simple  in  Copyholds* 

The  first  thing  which  occurs  to  me  as  worthy  notice  in 
this  place,  with  respect  to  a  fee-simple  in  copyholds,  is  the 
question,  whether  such  an  estate  in  copyholds  can  be 
limited  by  surrender  so  as  to  take  eflect  infiituroJ 

An  estate  of  freehold,  we  have  aeen,  cannot  be  created  to 
commence  in  futuro  by  a  common  law  conveyance;  and  as 
a  suflbnder  of  copyholds,  as  will  be  shown  by  and  by,  re^ 
eeives  the  same  construction  as  a  deed  at  common  law,  it 
should  seem  to  follow,  that  an  estate  for  Ufe,  or  of  inherit- 
ance, cannot.be  made  to  commence  in  futuro  by  a  sur- 
render  of  copyholds ;  upon  which  principle  a  surrender  by 
a  copyholder  in  fee  to  the  use  of  another,  to  hold  after  the 
decease  of  the  surrenderor,  has  been  expressly  holden  to 
be  void*. 

Another,  question,  which  has  been  agitated,  and  which 
appears  yet  undecided,  respecting  the  limitation  of  a  fee  in 
copyholds,  is,  whether  a  fee  can  by  surrender  be  limited^ 
after  afee^  by  such  a  surrender  of  copyhold  premises  1  A 
surrender  to  hold  from  the  death  of  the  surrenderor  to  the 
use  of  his  child,  then  in  %ientre  m  mtre^  and  his  heirs  and 
assigns  for  ever,*  and  if  the  child  die  before  age,  or 
marriage,  then  to  the  use  of  J.  5.  and  his  heirs  and 
assigns,  was,  according  to  Croke,  held  to  be  void,  for  that 
a  man  could  not  make  such  a  conditional  surrender  to  Qpe« 
rate  in  future '.'  On  the  other  hand,  the  same  case  as  re- 
ported by  Rolle"*,  is  cited  in  Tjex  Customari  %  as  an  authority  ^ 
that  such  future  uses  are  good,  and  that  a  fee  may  be 
'limited  oi^  a  fee  upon  a  contingency  in  copyhold  estates  j 
imd  this  the  case  in  Rolle's  Abridgment  seems  to  leave 
undecided.  But  in  Gilbert's  Tenures,  it  is  said,  that  such  a 

*  Seagoo4  V.  Hone,  Cro,  "  i  Roll.  Abr.  109,  138, 

Car.  360.  252 ;    2  lb.  791,  (P)  pi.  2. 

'  Sumpson    v.    Southern,  (S)  pi.  8. 

Cro.  Jac.  376 ;  and  see  Qilb.  °  1 20. 
Ten.  260. 
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resolution  Beems  not  to  be  CTOUnded  on  so  good  reason  as  CoPYWOLt) 
the  resolution  in  Croke  :  *'  for  surrenders  are  not  construed  , 
so  fiivourably  as  wills  (i ).  Neither  is  there  the  same  reason ; 
for  a  man  may  as  well  order  a  surrender  in  his  life-time, 
according  to  the  rules  of  law,  as  he  may  any  deed  to  pass 
away  a  freehold  estate.  So  that  the  intention  of  the  party 
has  not  so  strong  an  operation  in  a  surrender  as  in  a  will. 
And  then  the  use  upon  a  surrender  of  a  copyhold  is  not  at 
an  like  an  use  or  trust  at  common  law,  in  which  a  fee  may 
delimited  upon  a  fee  (2),  because  he  who  is  admitted  upon 
ksurreiider,  is  admitted  to  the  /ega/ customary  estate,  and  is 
not  seised  to  an  use ;  and  therefore  if  a  fee  might  be  limited 
on  a  fee  in  such  cases,  the  legal  estate  would  be  extended 
fiitther  than  its  original  creation  warranted,  and  a  great 
estate  made  out  of  a  small  one;  tlierefore  uses  upon  surren- 
ders are  in  general  governed  entirely  by  the  same  rules  as 
eoQTeyances  at  common  law,  in  which  such  limitation  were 
not  aDowable ;"  and  so  he  concludes  a  fee  upon  a  fee  in  case 
of  a  surrender  of  copyholds  is  not  good  any  more  than  in  a 
conTeycmce  at  common  law  ^.  But  this  opinion  of  Gilbert , 

*»  Gilb.Ten.  261. 


(1)  Sed  vid.  Co.  Copyh.  97,  where  it  is  said,  that  sur- 
renders should  be  taken  according  to  the  intent  of  the 
wnenderer. 

(2)  ''Because  there  the  legal  estate  is  not  by  any  limi'» 
tation  extended  further  than  ene  entire  fee-simple,  which 
would  be  to  extend  an  estate  further  than  its  original 
creation  warranted :  but  an  use  after  an  use  in  fe^,  was 
only  to  give  an  equitable  right  to  somebody,  to  have  the . 
profits  as  long  as  the  estate  in  fee  lasted.  And  it  is  highly 
reasonable,  that  a  man,  who  has  a  legal  estate,  should  dis- 
pose of  the  profits  of  that  estate  as  lon^  as  it  should  last, 
for  so  long  has  he  a  right  to  the  profits  himself,  which  right 
he  may  transfer  to  others,  and  there  is  no  harm  done  to  any 
body ;  but  to  extend  the  legal  estate,  would  be  to  keep  the 
lord  of  the  escheat  eternally  out ;  and  it  is  only  allowed  in 
a  will,  because  of  the  want  of  counsel  to  advise  with  how 
todoit*"    Gilb.Ten.  261. 
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COPYHOLD    ig  in  the  omnion  ofMnFeame^  excluded  by  decided  cases  ^. 
'^  These  cases,  however,  when  minutely  examined|haye  been 

thought  by  some '  insufficient  fully  to  support  the  position, 
that  a  fee  may  be  limited  upon  a  fee  by  a  surrender  of  copy- 
holds, notwithstanding  the  opinion  of  Mr.  Fearne;  and 
when  it  is  considered  that  such  a  doctrine  is  apparently 
inconsistent  with  sound  and  established  princifdesof  the 
common  law,  one  would  be  rather  inclined  to  suspect  the 
accuracy  of  the  Beporters,  than  at  once  to  impute  the 
consistency  of  the  Courts  of  Judicature.    And,  says  Mr. 
Watkins,  in  his  usual  syllogistical  mode  of  argument,  so 
well  adapted  to  legal  investigations,  **  surely  if  a  surrender 
ojf  copyhold  lands  is  to  be  construed  as  a  common  law  con- 
veyance, it  must  follow  as  an  inevitable  consequence,  that  a 
fee  cannot  be  limited  on  a  fee  by  a  surrender :  for  if  a  fee 
can  be  limited  on  a.  fee  by  a  surrender,  then  a  surrender 
cannot  be  construed  as  a  conveyance  at  common  law.  And 
on  the  same  principle  he  proceeds  (with  respect  to  the 
limitation  of  a  fee  to  commence  in  fuiuro)  if  an  estate  for> 
life,  or  of  inheritance,  cannot  be  created  to  commence  in 
fiUuro,  by  a  common  law  conveyance,  and  a  surrender  of 
copyholds  ought  to  be  construed  as  such  conveyance  at 
common  law  ought  to  be  construed,  then  an  estate  for  life  or 
of  inheritance  cannot  be  created  to  commence  infuturo  by  a 
surrender  of  copyholds :  for  if  we  acknowledge  the  premises 
we  must  not  deny  the  conclusion*.  The  protraction  of  the 
legal  fee,  so  ingeniously  and  forcibly  urged  by  Barcm 
Gilbert  %  may  also  be  adduced"  as  a  strong  additional 

« 

^  Vid.  1  Feame,  Conting.  386 ;  and  S.  P.  Calth.  Read. 

Rem.  173,  267, 416.  31. 

"1  See  Stacker  v.^EdwardSy  '  See  1  Watk.Copyh.  202, 

2  Show.  398;   Edwards  v.  207;  where  the  several  Cases 

Hammond,     3  Lev.    132  ;  upon  this  point  are  separately 

Sympson  v.  Southern,  Cro.  considered. 

Jac.376;  PouUery.ComhiU,  •  1  Watic.  Copyh.  20. 

Cro.  Eliz.  '361 ;  Bentley  v.  *  Ten.  261 ;  and  see  ante, 

Delamore,     1  Freem.  267;  41  n.  (2). 

and  Taylor  v.  Tayhr,  1  Atk.  "  See  1  Watk,  Copyh.  209* 
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aigmiiKitagaiittt  the  doctrine  of  cteatbg  an  estate  for  life^  Comou> 

or  in  fee,  of  copyholds  to  commence  infuturo:  and  "  ak     ^^^""^ 

though  the  freehold  of  knds  held  by  copy  remains  in  the 

loidy  yet  as  the  copyholder  is  to  assert  his  right  against 

stnmgeni  by  plaint,  in  the  nature  of  the  several  writs  at 

common  law  with  respect  to  fiediolds,  there '  mnst  haTe 

been  a  tenant  against  whom  the  person  having  right  mi^ 

sue  his  pMDcipe,  so  most  there,  with  respect  to  frediolds^  be 

a  tenant  against  whom  he  may  prosecnte  his  plaint** 

Hence  too,  it  seems  inevitably  to  follow,  that  an  estate 

for  life,  or  of  inheritance,  in  copyholds,  cannot  possibly  be 

created  by  surrender  to  commence  infuiuro  ^J'    And  if  it 

be  urged  that  great  inconvenience  may  arise  to  individuals 

by  a  strict  adherence  to  the  rules  and  principles  of  the 

common  law,  it  may  be  well  replied  *,  not  only  that  the 

benefit  to  be  derived  firom  the  community  at  lai]ge,  by  an 

adherence  to  these  general  rules  and  principles,  abundantly 

compensatea  for  any  individual  inconvenience  which  may 

be  sustained  by  it ;  but  that  such  inconvenience  may  be 

easily  avoided  by  the  simple  means  of  surrendering  to  the  ^ 

use  of  a  will  (i)  in  the  one  case,  and  by  eaq^ressly  limiting 

the  requisite  particular  estate  to  the  surrenderee  in  the 

other. 

An  estate  in  fee-simple  in  copyholds,  may  be  as  well  in  lUoAuider 
remainder,  whether  vested  or  contingent,  as  in  possession ; 
for  a  person  seised  of  a  copyhold  estate,  may  surrender  it 
successively  by  way  of  remainder  to  as  many  persons  as  he 
pleases,  so  as  not  to  exceed  his  own  interest  in  the  estate  *« 

'  See1Watk.C0pyh.193.  *  See  Stanton  v.  Barnes, 
^  1  Watk,  Copyh.  209.  Cro.  Eiiz.  373 ;  Buttock  v/ 
*  See  1  Watk.  rrin«  2O9.      Debley,  4  Co.  23,  a. 

(1)  By  a  surrender  to  the  use  of  a  will,  there  can  be  no 
doubt  but  an  executory  or  future  interest  may  be  created  in 
copyholds  as  well*  as  in  freeholds :  but  in  such  case  the 
construction  is  upon  the  will,  and  not  upon  the  surrender, ' 
See  Edwards  and  Hammond,  3  Lev.  132;  Welcock  and 
Hammond,  cited  3  Co.  20,  b ;  Brian  and  Cawson,  3  Leon, 
iij;  and  Taylor  and  Taylor,  1  Atk.  386. 
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^OPYHOU)  Aod  4lidi  Mapf(pt  to  ft  ^nttagfiit  iwnauidcr  in  copyliolds, 
^^'^  Die  mor«  inaxmU  i^pinioo  uppaavs  to  be^  thai  to  be  wbU 
4K?9t0d#  ii  itt«9t  voBt  4aring  the  conltiiuaiioe  of  the  pwti- 
:cwiur  estete,  or  leo  imtmii  that  ii  detemuneB^  as  well  in  the 
XAM  of  copyholds  m  of  freeholds:  for  though  it  is  said, 
4bs4  the  lesaoiis  for  reqwong  that  circumstanice  ia  lospect 
.Klf  ftseholds^  (nttsiely,  that  (hare  must  be  always  a  tenant 
in  being  to  peribim  the  feudal  semces,  and  answer  to  the 
fnfdfeB  of  stmigeia,  and  thai  a  remaiador  being  only  a 
fportk>B  of  the  pieceduig  etftate^oNild  not  exist  without  it> 
do  not  imiaedifltrly  iipply  to  copyholds^  the  ffeehold  iX 
Jtopyboids  being  in  the  lord**  ^  yet  it  is  well  obserred  hj 
Mr.  Watkins%  that  in  eonsidering  of  the  nature  of  tha 
mfykolda'^  infettst  in  the  land>  the  fnehiM  subsisting  in 
the  loid  does  not  at  all  ooiae  in  questicm :  nor  does  it  ap* 
pear  tcij  civideiMt  how  an  estate  of  freehold  sdbeiBting  ia 
the  loid  shottU  bo  supposed  oapabie  of  supporting  a  ocfy* 
kM  JMtmt  in  wmmamdet  ia  the  tenant,  which  is  an  interest 
totally  distinet  in  its  nstmo.  And  with  respect  to  tho 
nesting  of  the  leaniader  dunng  the  esdstence  of  the  parti-^ 
Older  estate,  eo  6r  ds  the  crigimd  imitation  i$  concemed, 
it  appears  to  be  acknowledged,  that  the  rule  applies 
to  copyholds  equally  with  freeholds :  for  notwithstwding 
the  presumptioa  that  the  freehold  in  the  lord  will  preserve 
a  contingent  remainder  in  copyholds  so  as  to  prevent  its 
being  destroyed  by  the  tenant  for  hfe,  yet  it  is  admitted 
that  such  freehold  cannot  support  it  when  the  preceding 
eststos  are  enired  *  (i). 


.  ^  See  Lovell  v.  Lo^tt,  3  *  See  Gilb.  Ten.  265^  and 

Atk.  13 ;   Mildmay  ▼.  Htm"  Habergham    v.    Vincent^    2 

geffard,  2  Vem.  £43.  Yes.  jun.  214^  233 ;  and  also 

.  ^  1  Copyh»  i{^3.  1  Feame,  471. 


(1)  See  1  Watk,  Copyh.  iga,  where  the  subject  of  re- 
mainders in  copyholds  is  ftdly  considered,  and  the  doctrine 
of  the  rule  respecting  contingent  remainders  in  freeholds 
not  applying  to  copyholds,  ingeniously  controverted.  The 
freehold  remaining  in  the  lord  is  suiCcient  to  preserve 


Bat  with  respect  toqcwtiogient  r^nmodears  of  Mpyliolflsy  QPi^BOLD, 
a  di&tinctioxv  it  is  to  be  obpervac},  i^ubmt^  b^twe^m  tbe  ____ 
delemuoation  pf  the  particular  fi#t«te  by  tbe  deatbj  mid  tb0 
fiyferture  of  the  texiaiiiysofar  asregaid«the  jtixxieutwlu^ 
the  uiifeerest  of  the  rem^ndei-imn  M  to  coimneace  ia  poa« 
sesspyQo:  for  if  aBimeu^er  be  mack  to  the  um  of  ooe  for 
life ;  as  to  il«  with  remainder  over  to  J3.  in  fee,  and  S^ 
Qommit  wafltfl^  the  lord  may  enter  apd  retain  the  Iwd?  till 
X'ji  w^nial  death;  for  jB/s  estate  wais  iipt  to  talo  efiect 
Vpon the  detennination  of  the  JAterestpf  tbe  teoant  for bfe, 
butiiponhis  deaitb  \  And  so  afeo  ie  there,  ii  gheuld  seemi 
a  dijBfeieace  betwew  the  oirH  epd  the  ^atur^  death  of 
the  tenant  ia  thie  respect:  fbrif  4«  instead  of  comonittiog 
vwte,  be  outlawed  for  a  capital  ofl^oe^  he  woidd  be  d|0e4 
m  iav,  and  theiff^re  B.  be  fKititled  to  the  poeseaiioii  ^<i)« 

Ckmtiiigent  lymaindero  and  exewtary  mteraiti  m  copy** 
hoUb^  may  b^  baro^d  or  deatroy^d  ia  all  oawa  wbere  a 
siiBJbr  iptessst  wQuld  ba  baxiaUe  ia  die  ceae  of  fie^i^^ 
aotbowaver  by  wcrmder }  baoanae  a  peiaon  having  oiily  a 
contingent  or  executory  iatereaty  not  bmng  in  the  aeifliiij 
hpe  nothing  whidi  oan  be  the  mibjeot  nf  a  eurreod^t  nor, 
(as  18  now  settled)  oaa  a  fiufTender  opeiate  aa  en  estoppel  K 

•  See  Podj^B  case,  9C0.  ^  OuMton  and  CsflKfuoiiy 

107,  a;  H^d  y.  Tyler,  12  a  Bro.  Ch.  Cas,  336;  Toy* 

Mod.  123-      '  for  V.  Phillips,  i  Ves.  230; 

'  See  2  Co.  48,  b ;  Strode  Goodtitle  v.  Morse,  3  Dumf. 

Y.  Denmson,  3  Lev.  94 ;  Co.  &  E.  365 ;  and  see  Cfilb; 

lit.  13a,  a ;    2  Blae.  Com.  Ten.  a^  («)• 
J2l;  4  lb.  580;  1  Watk. 
Copyh.  341 . 


contingent  remainders,  without  trustees  being  appointed  for 
that  purpose;  but  yet  such  trustees  are  proper,  as  they 
may  serve  to  protect  the  remainder-man  agamst  acts  of 
the  tenan|;  for  life,  as  cutting  timber,  or  tne  like.  See 
Stanza  V.  Habergham,  10  Yes.  282. 

(1)  Hence  it  seems  proper,  in  limiting  a  remainder  of 
copyholds,  to  limit  them  expressly  during  the  natural  life 
of  the  particular  tenant,  and  upon  the  determination  of  his 
estate,  by  death,  forfeiture  or  otherwise,  then  over. 


ESTATE. 


^  ELEM£N1PS   OF        [BOOK  II.   PART  It, 

■  '     '  '' 

COPYHOLd  Copyholds  are  as  much  governed  by  the  custom  in  re- 
spect of  the  mode  of  their  transmission  from  one  person 
to  anotheri  as  in  respect  of  their  enjoyment  whilst  in  the 
hands  of  the  owner  ^ ;  they  are  not  therefore  alienable  by 
feoffinent  or  other  common  law  conveyance,  but  by  sur- 

a  • 

render  into  the  hands  of  the  lord,  to  the  use  of  the  future 
tenant. 

But' they  may,  it  should  seem,«be  devised,  without  a 
surrender*,  in  every  case  where  such  executory  mterest 
would  be  devisaUe  of  freehold  property  \  So  may  such 
interest,  it  should  seem,  be  extinguished  by  release,  or 
bound  in  equity  by  a  contract  for  a  valuable  consideration  ^ 
And  copyholds  of  inheritance  are  not  only  devisable  by 
will,  and  transmissible  by  surrender  in  the  Hfe^time  of  the 
owner,  but  on  his  decease  intestate,  will  descend  to  his 
heirs;  and  the  rules  of  descent,  unless  controled  by  special 
custom,  are  the  same  in  respect  of  copyholds  as  of  free- 
holds": such  descent  is,  nevertheless,  established  solely 
by  the  custom,  the  tenant  having  in  strictness,  as  has  been 
before  observed,  an  estate  at  will  only. 

C/Opyholds,  therefore,  when  descended,  are  not  assets 
as  freeholds  are,  in  the  hands  of  the  heir  ^ 

Estates  by  copy  of  court-roll,  are  also  equally  subject  to 
trusts,  as  estates  of  freehold  ®;  though  not  within  the  stat^ 
of  uses  ^,  And  as  the  person  having  the  legal  estate,  is 
tenant  to  the  lord,  this  trust  may  be  made  subservient  to 
the  same  purposes  as  a  trust  of  freeholds,  and  that  without 
the  lord's  concurrence.  Thus,  if  a  copyholder  enter  into 
an  agreement  for  sale  of  his  estate,  he  will  be  considered 
as  a  trustee  for  the  purchaser,  in  the  same  manner  as  if 
the  estate  were  freehold,  and  shall  therefore  be  bound  to 

'  Blac.  L.  Tr.  230.  «  Co.  Copyh.  s.  50 ;  4  Co. 

*  SirT. Jones,  189.  22,a;  Gilb.Ten.  158. 

^  See  QnnptanY.ColUruon,  °  4  Co.  22,  a. 

1  Hen.  Blac.  34V ;    and    1  *>  Rex  v.  Holland,  Alevn. 

Watk.  Copyh.  210.  14 ;  Hintonv, Hinton,  2 Ves,. 

'  Ibid.&rearne,£x.Dev.  631. 

58,  622.  p  Cro.Car.44 ;  .2  Vcs.257. 


ESTATE. 
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tnsrender  «ccordingly  1  And  as  the  custonl  can  attach  cqPYHOLP 
on  ihe  legal  estate  only^  and  not  upon  unequitable  interest, 
a  limitation  may,  in  some  cases^  it  is  presumed,  be  made, 
which  might  not  perhaps  be  allowed  of  a  legal  interest '  (i). 
As  to  the  descent  or  transmission  of  the  trust,  equity  of 
redemption.  Sec.  of  copyholds ;  see  past,  and  i  Watkins 
on  Copyholds,  215.. 

^.Of  an  Egtaie-Tail  in  Copyholds, 

That  copyhold  lands  may  be  holden  in  tail  by  the 
special  custom  of  the  manor,  is  universally  admitted;  and 
it  should  seem  also,  that  in  all  other  cases  where  the 
custom  of  a  manor  warrants  a  tenant  to  hold  in  fee- 
simple,  f .  e.  to  a  man  and  his  heirs  in  general,  it  is 
necessarily  implied  that  he  may  hold  to  a  man  and  the 

'  Hinton  v.  Htnton,  3  Yes.  '  See  ante,  and  1  Watk. 
63JI.  Copyh,  169,  213- 


(1)  If  in  any  case  of  this  kind  the  trust  be  expressly  de«^ 
clared,  (as  it  seems  better  that  it  should  be  in  the  surrender, 
unless  in  the  case  of  a  charity,  where  it  must  be  by  separate 
deed,  to  be  enrolled,  under  g  Geo.  s.  c.  36.)  it  should  seem 
proper  to  have  the  declaration  of  trust  registered  on  the 
manor  rolls*  As  this  will  not  only  preserve  the  evidence 
of  the  trust,  and  prevent  any  presumption  of  fraud,  but  be 
an  estoppel  against  any  claim  of  the  lord  derogatory  to  the 
trusts.    See  1  Blac.  Rep.  167. 

But  a  trust  ia  frequently  implied  without  any  express' 
declaration  being  made  of  it ;  as  if  a  copyhold  be  granted 
lo  A,  B.  and  C.  and  the  whole  of  the  consideration  money 
be  paid  hyA,  alone :  in  this  case,  ]B.  and  C.  will  be  con- 
sidered in  equity  as  trustees  for  A, ;  Dver  v.  Dyer,  re- 
ported 1  Watk.  Copyh.  216;  subject,  however,  to  the 
admission  of  evidence  (even  parol)  to  the  contrary; 
vid.  Goodright,  ex  dem.  Langpeld  v«  HodgM,  lb.  227 ;' 
unless  B.  and  C.  be  children  either  lamul  (Dyer  v. 
Dy«r^  supra,)  or  natural  (Feame's  Posth.  Works,  227.)  chil-^ 
dren  of  A.  when  the  purchase  will  be  presumed  to  be  a 
gift  by  way  of  provision  for  such  children ;  but  this  pre- 
sumption does  not^  extend  to  grandchildren.  Goodright, 
ex  dem.  Ldngfidd  v.  Hodges,  supra. 


^  BLSMmrti  <^1^        (^BOOR  li.   VAIfT  n. 

^.Oiwmn^  hk^^f'IA  h^\  h%mm  ^  yowet  tor  hoM  f^r  A  Itrfgef 
^^^^'^"'^  40MM,  necewitfiflf  iddKfctf  ft  pi>we#  to  holt!  fer  a  less  •. 
Btoi  wlMher  sudi  ftd  e«)l;al^  66  Ofkfly  an  ei^afe-tadl,  does 
Adt  sMUt  to  1m  fitfy  sigr^ed  (t).  It  BeeiM)  however,  oii 
«H  btmAi  tigi^^f  tbaiwiii^ev  ai  c^iom  to  grant  in  tail 
W  ackaonrledgfedy  cir  4Mb«i  t«yMi9t  in  at  panieular  mtoior, 
all  copyholds  may  be  entailed  in  eiSect  f  if  dot  by  custom 
at  law,  yet  in  equity  without  it  (2). 

'  And  se^  £^4MmI  a*A    BaUifsk  and  Debley,  4  lb. 
Barnes,    Cro.    Eliz.     753;    23,  a. 
HeydotC^  WM,  9  €0.  8,  ft ; 


I^I^^^Ui^^tfcMMtjU— ^MM^»>.J^fc>l      I     I      •    ■       ■  «     a      ^< 


^]  >  TbKmgb  it  hlt»  «f  etf  b^ifti  didkulted  that  if  fliete  b^ 
a.  cmstom  in  a  maaws  to  gvanl  a  copyhold  tof-  a  peiMn 
and  his  heirs  general,  or  in  lee-simple,  a  grant  to  a  persoQ 
ihd  the  heirs  of  his  body,  will  be  good  without  any  custom 
tc^  wanranrt  it ;  fet  H  has  been  miesfioned,  wh:et6ef  an 
estate  so  limited  be  in  reality  either  an  estate-tail,  or  a 
iie^&-eandilSottaI>  Of  something-  Afferent  from  botfr.  S!ee 
this  questiett^  eaittdere4  ^Ib.  Ten.  1655,  and  note*  (g) 
there ;.  also  1  Watk.  Copyh.  147*  Bui  as  the  quantity  of 
an*  estate  in  cepyholdsi  so  limited  is  the  same  as  that 
of  an  estate-tail  of  freehold  lands^  and  may  be  barntd  by 
the  same  or  similar  means^  the  strict  propriety  of  the  name 
by  which  it  Is  eaDed,  appeara  to*  be  a  matter  rather  of 
curib4ty  than  utility,  at  least  as  far  as  regards  our  present 
i^quicies. 

And  per  Lord  Colie,  '^though  lands  have  been  aaciendy 
and  usually  granited  by  copy  ofcourt-coU  to  maaymen^and 
the  heirs  of  meir  bodies,  yet  that  will  not  prove  acust<»Bof 
entailing  copyholds  ;  for  such  grants  might  have  created 
estates  m  fee*simple  conditionalat  the  common  law;  but  if 
a  remainder  has  been  limited  over  after  suohr  estate,  and 
emoyed,  or  if  the  issue  in  tail  have  avoided  tfie  aUenatirai 
of  uie  ancestor,  or  if  they  have  recovered  the  same  in 
writs  of  formedom  ia  the  descender^  these  and  sudi  \Sk<^ 
would  be  sufficient  to  prove  a  custom  of  making  entails;.'^ 
And  see  2  Yes.  sen.  601, 

(2>  ^  Tbowk  it  seema  certain  that  entails  may  be 
effeeted  in  aU  manors  where  a  giaat  in  fee^^impk  ia 
allowed,  yet  (^bservea  Mr.  Watkias)  it  may  frequently  be 
conceived  to  be  jpmdeat  to  avoid  the  t>]fqpaBition  of  pre- 
judiaei,  or  of  a  rigid  adheieace  to  what  la  deemed  law,  aft 
consecrated  by  certain,  caaea  «id  preM(bBtB.''-^bi  ord#9 


*  See  ante,  vol.  i,  p.  51.  *  Delt ^nd  HSgden^^Mooif 

•  Per  Macclesfielcfy  Chan.  358,  pi.  488;  4  Co.  23^  a.  j 
in  Dwm  t.  Oreen,  3  P.  Wmg.  junior  y .  ShaWf  Cart.  9, 23 ; 
1  o.  Bed  vid.  Gilb.  Ten.  1 75, 


■AdW 


to  effect  this  end,  a  trust  may  be  created  for  the  puvposQ 
of  bringing  the  case  within  the  cognizance  of  a  Court  of 
Efjnity.  For  if  a  surrender  be  made  to  a  man  and  his 
heirs,  and  a  trust  be  declared  of  such  estate  to  another 
and  ihe  heirs  of  his  body,  there  can  be  no  doubt  but  a 
Court  of  Equity,  would  enforce  the  observance  of  it. 
Seethe  form  offeucha  trust, jx>5^  Appx.;  and  1  Watk. 
Copyh.  182. 

(1)  See  the  fona  of  such  a  iBCQTery,t  1. Watfc.  Coj^h.  ijSa* 


msAsrA 


CH.  1.  §-v J  doN^RYAVcnia;    •  i^ 

We  may  theiefore  safdy  piooeedi  to^inqtiife  MMcsMpsg 
the  capacity  of  cstatei-tail  to>  be  banod  di  attortlvted 
into  estates  m  feeniimple :.  int^  however^  pnnbsiB^^t&at  if 
the  Umitatipii  be  considered  at  oreatiiig  a  cmtditiimmt  Jh 
only,  and  not  an  estate-tad,  a  fiee-ftUDple  may,  imiacdiate^f 
upon  iaane  had,  be  conveyed  by  tiie  common  nMde  of 
ptssing  copyholda  by  avneader,  analogionnly  to  all  othet 
eases  of  coodiitional  kes  to  which  ike  at^tate  de  dom 
does  not  extend  ^ 

Snt  where  the  Imiitatiott  of  eopykolda  la  sack  ar  i^ 
admitted  to  cieate  an  estato^tail,  the  most  proper  modk  of 
haniog  the  entail  is  said  to  be  Vy  reisoTevy  m  dee  lofd*a 
ceiifft  on  a  plaia^  anakigoua  to  a  iMo^ry  in  the  Goiii4 
of  Coounon  IHeas  at  Weatminstev  **;  aad  it  aeems  tlM«  a 
ificoTery  for  this  purpose  may  be  snftred  m  all  manoni 
wim%  aa  eatala-taiL  m  copyholda  may  ba  had,  as  iacidont 
to  aoek  manoov  luid  witbout  any  paiti«aiar  cwitom  to 
vsiraiitit.*(i)* 

Bnl  thongk  a.  seoovary  in  tiie  kotd^s  court  baa  taea 
said  to  be  the  best  mode  of  barring  an  entail  of  copyhokb^ 
as  beffi|(  the  mosi  solemn  and  general,,  yot  stfcfa  bar  may 
be  effected  by  several  other  meana.  Tbea  it  ia  hMt  to 
be  a  good  custom,  that  the  entail  of  copyholds  shall, be 
aroided  by  the  tenant  ia  tail's  cpnunitting  an  act  of  forw 
and  the  lord's  f»-granting  it  after  seisuia  to  the 


^Q  BtBMBNTS   OF        [BOOK  II.   PABT  II. 

OOPTifOU>  copyholder  or  ids  -nominee ;  or  if  the  tenant  in  tail  sur- 
^'^^™'  render  to  the  use  of  a  purchaser  and  his  heirs,  and  the 
purchaser  commit  a  forfeiture,  and  the  lord  seise  and 
re-grant,  this  is  held  to  be  a  good  custom  to  bar  the 
estate-tail  of  a  copyhold,  though  the  tenant  in  tail  be  not 
privy  tp  it^  This  mode  of  barring  an  entail  can,  how- 
ever, be  psed  only  where  warranted  by  the  special  custom 
of  the  manor;  in  which  case  the  lord  is  considered  as  a 
mere  instrument,  and  can  grant  it  to  no  other  than  the 
peraon  to  whom  Ihe  land  is  intended  to  be  conveyed*  (i). 
Another  mode  of  barring  entails  in  copyholds,  is  by 
surrender ;  which  being  the  most  easy  and  cheap  mode  of 
barring  an  estate-tail,  where  such  mode  is  either  war* 
omted  by  the  custom  of  the  manor  %  or  where  no  par- 
ticular  mode  is  prescribed  by  the  custom,  (in  which  case, 
a  bar  by  surrender  will  be  good,  even  though  it  be  only 
to  the  use  of  a  will,)  ^  is  now  more  generally  adopted  than 
even  that  by  recovery  ^ :  and  a  custom  to  bar  by  sur- 
render, may  be  concurrent  with  a  custom  to  bar  by 
recovery  **• 

y  Gilb.  Ten.  176 ;  and  see  Dunn  y.  Grten,  3  P.  Wms. 

Granthamv.Copieyf  2  Saund.  10,  n.  (1). 

422.  ^  ^ee  Eoerall  v.  SmaUeyy. 

*  Ibid. ;  and  see  1  Watk.  2  Strange,  1197  >^  Wil8.26. 
Copyh.  175.  **  And  Doe  dem.  Wight- 

*  Gilb.  Ten.  176.  toich  v.  Truby^  2  Blac.  Kep. 
^. Moore  v.  Moor,  2  Vcs,    944;  Martin  Asm.  Weston  y. 

5g6  ;  Car  dem.  Dagwell  v.  Mowlin,  2  Bur.  969;  Car  v. 

Sinffsr,  lb.  604;  XTtwau  y.  Singer,    2  Ves.  jun.  604; 

Hudson,  2  y em.  585;  fvhite  Doe  v.  Dauncey,  7  Taunt. 

V.  Jhn7d>orough,  lb.  702  ;  674. 

(1)  Where  this  mode  of  barring  entails  prevails,  the 
usual  mode  is  for  the  tenant  in  tail  to  make  a  lease  with- 
out licence  and  not  warranted  by  the  custom,  or  else 
to  surrender  to  the  purchaser  who  makes  such  lease* 
Upon  which  the  lord  seises  the  land  as  forfeited,  and  im- 
mediately re-grants  it  to  the  tenant  in  tail  or  purchaser,, 
and  his  neits,  at  the  will  of  the  lord,  to  hold  according  to 
the  custom  of  the  manor,  so  that  all  estates-tail  before, 
vested  in  the  said  tenant  may  be  for  ever  extinguished, 
according  to  the  custom  of  the  said  manor. 


Ca.  I.   §  v.]  CONVSr AKCfKO.  ^g 

And  if  a  tenant  in  tail  of  a  trust-estate. in  copyholds.  COPYHOIJ) 
accept  of  a  snrrender  of  the  legal  estate  from  the  trustees, 
it  will  bar  the  entail,  and  destroy  the  remainders  oyer. 
Such  acceptance  of  the  surrender,  and  admittance,  uuder 
it,  being  evidence  of  an.  intent. to  acquire  ihe  fee,  and 
therefore  shall  be  a  bar  to  the  entail  in  equity  ^ :  and  such 
eahd  que  trust  may,  it  should  seem,  compel  the  trustees  to 
surrender  for  that  purpose  ^. 

And  it  is. to  be  observed,  that. the  same  mode  must  be 
porsaed  to  bar  an  equitoMe  estate-tail,  as  is  required  to  bar 
a  l^al  entail :  for  the  doctrine,  that  a  mere  devise  of  an 
eqoitable  entail,  will  be  a  bar  without  any  farther  act  k,  has 
long  since  been  exploded  ^  (i). 

3.  Of  Estates  of  Dower  or  Freebench,  and  of  Curtesy 

in  Copyholds. 

1.  Of  Dower  or  Freebench. — ^This  estate  of  dower,  or  \;  l^^««;  <* 

.  .  rreebench. 

freebench,  as  it  is  usually  called,  of  a  copyholder's 
Widow,  may  be  defined  to  be,  "  that  estate  which,  by  the 
particular  custom  of  the  manor,  the  widow  becomes 
entitled  to  on  the  decease  of  her  husband,  in  his  copy- 
hold lands  and  tenements '  (2) ;    and  was  so  called,  pro- 

•  Grayme  v.  Grayme  and  ^  See  Legate  v.  Sewelly  1 

EUon^  cited  1  Watk.  Copyh.  P.Wms.  91,  and  n.  (2)  there ; 

i8o.  also  Boteler  v.  Allington,  i 

^  See  Ottoay  v.  Hudson,  Bro.  Ch.  Ca.  72. 

2  Vem.  683,  »  2  Watk.  Copyh.  68. 

<  Woobumgh  V.  Woolnough, 
Prec.  Chan.  228. 


(1)  Courts  of  equity  will,  however,  under  particular 
circumstances,  supply  any  defect  in  the  regular  mode  of 
barrins  an  entail  wnere  the  intent  of  the  party,  that  a  bar 
shoula  be  effected,  is  apparent.  See  Otway  v.  Hudson, 
a  Vem.  583. 

(2)  The  term  may  also  with  equal  propriety  be  applied 
to  the  estate  which  the  husband  becomes  entitled  to  on 
the  decease  of  his  wife ;  and  it  seems  formerly  to  have 
been  so  applied.  See  Somn.  Gov.  1 79 ;  2  Watk.  Copyh, 
68,  n.  (fl),  and  post. 

VOL.    III.  E 
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COPYHOLD  hMjp  from  its  making  her  free  of  the  bench ;  that  isr  to 
^^^^'^     gay,  entitled  to  sit  on  the  bench  of  the  homage  as  one 
of  ibe  para  eutu^f  in  right  of  the  lands  she  thos  held  of 
the  lord  ^(1). 

But  this  is  not  due  to  the  widow  of  common  rights 
or  by  the  custom  of  copyholds  in  general,  but  only  by 
special  custom ' ;  for  the  freehold  and  inheritance  being  in 
the  lord,  and  the  copyholder  having  but  an  estate  at  wiU^ 
no  estate  can,  unless  by  the  custom,  be  derired  out  of  it, 
to  continue  after  the  determination  of  his  own  estate :  it 
is  nevertheless  so  generally  met  with  amongst  the  special 
customs  of  manors,  that  it  seems  proper  to  be  some^ 
what  minute  in  our  inquiries  concerning  it. 

And  fireebench  is  not  confined  to  copyholds  of  inhe- 
ritance only,  but  by  the  custom  of  some  manors  esttends 
only  to  copyholds  for  |ife  \ 

This  estate  differs  from  dower  at  the  common  law,  of 
which  we  have  already  treated  ^,  in  many  particulars ;  in 
others,  however,  it  is  nearly  the  same.  Thus  the  wife's  title 
to  dower  at  the  common  law,  we  have  seen,  accrues  imme- 
diately upon  the  marriage,  to  which  she  is  entitled  in  all 
lands  of  which  the  husband  was  seised  at  any  time  during 
the  coverture.  But  the  freebencb  of  a  copyholder's  widow 
does  not  (unless  by  particular  custom)  attach  even  in 
right  until  the  decease  of  the  husband  "*.  Hence  a  copy- 
holder may  at  any  time  by  alienation,  to  take  effect  in  his 
iife-time,  as  by  a  surrender  to  a  new  tenant^;  or  to  the 

•=  See  2  Inst-  119;   Gilb.  •  See  autiiorittes  citifd  & 

Ten.  476,  n.  168.  Watk.  Copyh.  73,  n.  (/). 

'  4  Co.  «2,  a,  30,  b.  p  JBeiMOfi  v.  Scoitf  Garth. 

"  Howard     v.     Bartlet^  275;  12  Mod.  49;  3  Lev. 

Hob.  181.  385. 

"  Vol.  a.,  ch.  9. 


(1)  See  a  different  coiyecture  as  to  the  import  of  this 
appellation,  2  Watk.  Copyh.  69.  But  that  above  sug- 
gested appears  to  be  analogous  to  ottier  cases,  whoe  the 
word  is  used  in  a  similar  sense,  as  in  free-warren,  free- 
fishery,.  &cl  and  hence  the  word  free-bencher  is  used  in  thb 
custumals  of  many  manors,  to  signify  a  smtor  or  homager. 


ESl'ATE. 


CH.  I.   §  v.]  CONVEYANCING.  j| 

nae  of  his  will  "*(!);  or  by  forfeiture'  (a);  or  enfranchise-    COPYHOLO 

nient%  or  any  other  act  which  determines  his  estate, 

bar  his  wife  of  her  freetenck,  unless  there  be  a  particular 

enstom  that  she  shall  aroid  any  alienation,  &g.<$  and 

therefore,  where  a  copyholder  made  a  lease  of  lands 

which  was  warranted  by  custom,  it  was  held,  that  though 

by  the  custom  the  wife  was  also  entitled  to  her  freebench^ 

yet  that  the  lessee's  title  being  pursuant  to  the  custom, 

was  as  good  as  bar's,  and  being  prior,  could   not  be 

aroided  by  her  "  (3).    But  upon  the  descent  or  surrender 

to  another,  the  right  of  the  wife  attaches  immediately,  and 

before  the  admittance  of  her  husband  *. 

And  if  on  his  marriage  the  husband  settle  on  hiil  wife 
real  estate  in  bar  of  dower,  she  cannot  claim  her  freebench 

«  2  Watk*  Copyh.  74,  n.  Jac.  36  i  3  Leon.  8\ ;  Moor, 

(m).  756 ;  Co.  Copyh.  1 29 ;  Satis^ 

'  I  Freem.  516,  c.  692.  bury  dem.  Cooke  v.  Hurd, 

*  Loikmer  v.  Avery ^  Cro.  Cowp.481 ;  2  Watk.  Copyh* 

Jac.  126.  73,  n.  (/);  Gilb.  Ten.  321  j 

'  Hilt  V.  Hill,  Co.  Entr.  2  Dumf.  &  E.  580. 

123,  a.  '  Vaugkan  v.  Atkins,   5 

■  Holder  v.  Farley^  Cro.  Burr.  2787;  Gilb.  Ten.  288. 

■^— i— *— ^— ^.i^  .III.     ..■■  -■■  . 

(1)  But  not  by  devise  alone,  even  where  by  special 
custom  a  devise  is  good  without  a  previous  surrender  to 
the  use  of  the  will ;  for  in  this  case,  the  devise  cannot 
take  effect  till  the  husband's  death,  when  the  freebench 
attaches  by  superior  title.    See  2  Watk.  Copyh,  74,  n.  (wi), 

(2)  But  the  right  of  the  wife  being  derived  fro^  the 
custom,  it  is  not  lost  by  the  husband's  attainder  for 
treason.    Hard.  Rep.  34. 

(3)  Birt  it  should  seem,  that  after  the  lease  ended,  she 
dirald  be  endowed;  see  Gilb.  Ten.  321 ;  for  her  claim  to 
dower  is  not  in  this  case  defeated,  for  want  of  the  hus- 
band's dying  seised  (which  seems  to  be  the  reason  urged 
in  some  of  the  books)  for  in  this  case  he  was  unauestion- 
abhr  seised ;  Ibid.  But  quare,  whether  she  ougnt  to  be 
endowed  of  the  third  part  of  the  irent,  during  the  con- 
tinuance of  the  lease  ?  because  customs  are  to  be  taken 
siridfly;  and  the  custom  is  for  her  to  have  dower  of  lartiht 
Vide  ante,  vol.  2,  ch.  90 ;  Carth.  ?76. 

Eo 
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COPYHOtD    out  of  his  copyhold3|  whether  those  of  which  he  waa  then 

**  £STAT£»  •  *  •/ 

.         seised,  or  those  afterwards  purchased;  for  a  jointure  is  a 

good  bar  to  freebench  as  well  as  to  dower  in  the  common 
law  ^.  Notwithstanding  that  a  jointure  of  copyhold  lands 
is  not  within  the  stat.  of  27  Hen.  VIII.  c.  lo,  «.  67.  * 
,  And  a  devise  to  his  wife  after  marriage  in  lieu  of.  her 
dower  or  thirds,  out  of  his  real  estate,  is  so  far  a  bar  to  her 
freebench  as  to  put  her  to  her  election  to  take  one  or  the 
other,  but  not  both*. 

-  And  d  fortiori,  if  he  makes  a  surrender,  and  die.  even 
before  the,  admittance  of  the  surrenderee,  shall  the  wife  be 
barred.  Therefore,  if  a  copyholder  surrender .  his  copy- 
hold by  way  of  mortgage  in  fee,  and  die  without  redeeming 
the  mortgage,  the  title  of  the  mortgagee. shall  defeat  her  of 
her  freebench ;  for  though  the  husband  died  seised,  yet 
it  was  of  a  defeasible  estate,  of  which  quality  the  wife's 
estate  must  also  partake,  being  derived  thereout,  and  by 
the  admittance,  which  had  relation  to  the  surrender,  was 
actually  defeated  ^(1):  so  where  the  mortgage  be^by  de- 
mise, tlie  wife's  title  shall  be  subject  to  the  term^. 
.  Aild.even  an  unexecuted  agreement  by.  him  to  sell 
(where  of  course  there  was  a  dying  seised)  has  in  equity 
been  carried  into  execution,  in  exclusion  .of.  the  widow's 
claim  "*« 

,    ^  ^  Wtilker  V.    Walker,     1     adjudged;     4  Mod,    251  ; 

Ves.  64.  Carth.  275,  276,  adjudged 

*  2  Ves.  257 ;  Gilb.  Ten.    without  difficulty. 
1 82.  =      «  Salisbury  v.  rftin^ Cowp. 

■  Wardey,  Warde,  Amb.    481. 

«99-  ^  ISntony.Hinton,2VeB. 

^  I  Salk.  158;  Benton  and  633, 691 ;  Amb.  277 ;  Brawm 

Scot,  3  Lev.  385;  S.  C.  ad-  v.  Randk,  3  Ves.  jun.  256. 
judged ;    Skin.  406,  S.  C. 


(1)  And  so  therefore  will  the  widow  of  the  surrenderee, 
should  he  die  before  admittance,  be  entitled  to  herfre^bench.. 
See  post.  sec.  vi. 


CH.  K  §  Vj  CONVBVANClNd.   '  ,ro 

So  if  the  husband  become  bankrupt,  and  die  after  the   COPrHOLD 
execution  of  the  bargain  and  sale,  (although  before  the      ^^^^^* 
admittance  of  the  vendee,)  the  widow  shall  lose  her  free- 
bench,  because  her  husband  was  not  seised  at  the  time  of 
his  decease  *• 

And  if  the  lord  of  a  copyhold  manor,  in  which  are  se^ 
Teral  copyholders  for  life  (i)  take  a  wife,  and  a  copy^ 
holder  die,  and  the  lord  after  coverture  grant  the  land 
again,  according  to  the  custom  of  the  manor,  for  life,  and 
die,  his  wife  in  a  writ  of  dower  shall  not  avoid  this  grant'; 
for  though  the  grant  was  after  her  title  of  dower,  yet  the 
custom,  which  was  the  life  and  force  of  the  grant,  was 
long  before  ^. 

It  seems  also  to  be  now  settled,  that  the  widow  of  a' 
ciUui  que  trust  of  a  copyhold,  shall  not  have  freebench 
of  such  trust-estate,  any  more  than  at  the  common  law<. 
Though  as  the  husband,  is  allowed  to  have  curtesy  in  a 
trust,  there  seems  to  be  no  good  reason  for  reftising  the 
wife  her  dower  or  freebench  in  the  same  estate  ;  and  in- 
deed tbe  distinction  is  admitted  on  all  hands  to  have  been 
established,  ^'  more  from  a  cautious  adherence  to  some 
hasty  precedents,  than  from  any  well-grounded  prin- 
ciple^ "(2). 

•  Parker  v.  Bleake^  Sir  W.  630 ;  sed.  vid.  contr.  Dudley 

Jones,  451  ;  Cro.  Car.  568.  and  Ward  v.  Lady  Dudley, 

^  4  Co.    24,    adjudged  ;  Prec.  Chan.  241 ;  Otway  v. 

8  Co.  63,  cited ;  2  Brownl.  Hudsori,  2  Vem.  583 ;  Banks 

208,  S.  C.  cited.  V.  Sutton,  2  P.  Wms.  700. 

«  See  Chap/in  v.  Chaplin,        *»  See  2  Biac.  Com.  337  ; 

3  P.  Wms.  229 ;  Godwin  v.  Dixon  v.  Saville,    1  Brow. 

Winsmare,  2Atk.525;  Fixon  Ch,  Ca.  328  ;  also  2  Watk. 

V.  Saville,  1  Bro.  Chan.  Ca.  Copyh.  79, 
325 ;  Curtis  v.  Curtis,  2  lb. 


(1)  So  if  he  grant  a  rent-charge.  2  Leon.  109;  8  Co.  63. 
But  for  Ais,  vide  1  Leon.  4, 16 ;  2  Leom  152 ;  3  Leon.  59 ; 
Godb.  130;  Moor,  94;  1  Rol.  Abr.  684.  But  the  heir's 
grant  the  wife  shall  avoid.  Moor,  234. 

(2)  But  though  a  widow  shall  not  have  freebench  in  a 
troat^state,  yet  if  she  be  entitled  to  her  freebench  of  the 

E  3  legal 
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COPYHOLD  But  &6  ihe  freebench  of  the  widow  is  considered  to  be 
gSTATE.  a  continuation  of  the  prior  estate  of  the  husband9<it  having 
attached  and  initiated  in  his  llf(^-time,)  it  will  not  be  d^ 
feated  by  the  copyholds  escheating  to  the  lord^  whose 
title  cannot  commence,  till  the  priorly  existing  estates  be 
det^mined ;  for  during  such  period,  there  will  be  a  tenant 
to  answer  the  services  ^ 

And  if  the  lord  grant  the  freehold  of  the  copyhold  pi©- 
mitiesy  by  enfranchisement  to  a  stranger,  and  the  husband 
of  the  copyholder  die  without  heirs,  his  widow  shall  hare 
hl$r  freebench  against  the  grantee^.  And  even  if  the  free- 
hold be  purchased  by  the  husband,  who  has  it  conveyed  to 
another  in  trust  for  himself  for  life,  remainder  to  him  in 
fe^,  the  widow  will  nevertheless  be  entitled  to  her  free- 
bench  ;  for  imtil  the  death  of  the  husband,  there  can  be  no 
enfranchisement  or  extinguishment  of  the  copyhold,  and 
in  that  event,  the  wife's  title  will  be  consmnmate  and  in- 
defeasible'(i). 

*  See  Chantrelh.  Randall,  *  Howard  v.  Bartlet,  Hob- 

1  Lev.  20 ;  Newt<m  v.  Shaf-  i8i ;  Jurden  v.  Stone,  Hutt, 

tons,  2  ifo.  172 ;  i  Keb.  925 ;  18 ;  Widdoe  v.  Bartlet^  Cio. 

Clarke  v.  Candle,  2  Siderf.  Jac.  S73' 

165;  Walker  v.   Walker,   1  '  Ibid;  and'see  LoxAnt^r 

Ves.  54.  V.  Avery,  Cro.  Jac.  126. 


le^  estate,  she  shall  take  it  subject  to  the  equitable  trusts, 
with  which  it  is  chargeable,  (see  Bevant  v.  Pope,  2  Freem. 
7r ;  Hinton  v.  Hinton,  2  Ves.  633 ;)  a  circumstance  which 
does  not  seem  in  all  cases  wholly  to  accord  with  the  fa- 
vour which  is  said  to  be  shown  to  this  estate  by  the  courts 
of  equity.  As  to  the  ctoes  in  which  the  widow  of  a  trustee 
shall  have  freebench  or  dower,  and  in  which  not,  see 
2  Watk.  Copyh.  83,  and  cases  there  cited. 

(1)  If,  however,  an  absolute  and  complete  enfranchise- 
ment or  extinguishment  be  effected  dunng  the  husband's 
life  time^  the  tide  of  the  wife  will  of  course  be  destroyed ; 
because  at  the  time  of  his  decease,  the  estate  was  freehold. 
lashmer  v.  Aven/,  Cro.  Jac.  1 16 ;  Dugworth  v.  Radford, 
Sir  W.  Jones,  462.  She  must,  therefore,  in  such  case,  it 
should  seem,  take  her  dower  at  the  common  law. 


CV.  t.   ^  v.]  CONVBTANCINO.  55 

Aa  the  title  of  the  wife  to  freebench  ia  founded  scdely   COPYROLn 

£STAT£« 

upon  the  special  custom  of  the  manor  where  it  is  allowed,  ............^ 

and  not  upon  any  cuatom  incident  to  copyholds  in  general, 
it  differs  in  most  manors,  both  as^to  the  quantity  or  dura- 
tion, as  to  the  quality  of  her  estate.  Thus  in  some  manors 
she  is  entitled  to  the  whole  "^ ;  in  others  to  a  moiety  ''i  a 
third" ;  or  a  fourth  i* ;  out  of  the  lands  of  which  her  husband 
died  seised ;  and  in  others  she  shall  have  a  portion  of  the 
tent;  ox  annual  profit^  only  of  such  lands,  wd  not  of  any 
part  of  the.  lands  themselves  "i.  In  some  aumors  also,  the 
widow  shall  have  the  lands  of  her  husband  in  fee  or  in  tail', 
in  others  for  life';  in  others  during  widowhood  only', 
and  jn  otbeiB  only  during  chastity^'*. 
But  in  general  the  quantity  of  estate  which  a  woman  Qaantiij  of 

^— A— A^ 

has  for  her  freebench  is  the  same  as  at  common  law,  i\  fi. 
an  estate  for  her  own  life'* 

Where  the  widow  takes  the  whole  of  her  husbao^'iip 
lands,  the  custom  seems  to  cast  the  possession  upon  hc^ 
inunediately  upon  the  death  of  her  husband,  as  it  does  on 
the  heir  in  cases  of  descent  ^.  In  such  case,  therefore,  she 
may  enter  upon  them  immediately,  and  before  any  admit- 
tance :  but  where  she  takes  a  part  only  of  the  lands  of  h^ 
husband,  she  cannot  enter  until  an  assignment  be  regi;^ 
larly  ma4e  to  her;  for  in  this  case,  it  should  seen^  thatth^ 
possession  is  not  cast  on  her,  any  more  than  at  common 
law,  the  heir  being  then  the  tenant  for  the  whole  esta^  *. 

"*  Lit.  8. 37 ;  Ketch.  109,  a,        '  Chantrell  v.  Randall,  i 
i()3,  a,  105.  Lev.  20. 


a 
o 


Ibid.  '  Kitch.  105. 

Chapman  v.  Sharpe,   2        I  '^v 'i?'"''^?'  ^®' 


Show.  184.  yli?J*^^^*           riK 

D  n     A           u     ir-i.  u  Watk.  Desc.  53;  Gilb. 

p  Co.  Lit.  33,  hy  Kitch.  Ten.  273,  2*7;  Sitluird  y. 

^^5'*-  Bariki,   Hob.    181,    4244; 

^  Kitqh.  102,  b ;  2  CoUec.  Harden  v.  Stone,  Hutt.  18 ; 

Jund.  382  ;  1  Keb.  926.  Vau^han  ex  dem.  Atkim  v. 

'  Co.   Cppyh.  154  ;    Co.  Athns,  5  Bur.  2787. 

I^-  69>  b ;  3  Bttbtr.  3219 ;  *  Gilb.  Ten.  37a,  n.  ao  ; 

2  Watk.  Copyh.  87.  Kitch.  123. 
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^^TATE  ^    And  this  possession,  it  is  said,  she  must  claim  within  a 

'         year  and  a  day  *,  by  plaint  in  the  lord's  court  ^ :  where  sh^ 

shall,  under  the  statute  of  Merton,  recover  both  her  free- 
bench,  and  also  damages  for  its  detention  ^.  For  where 
she  is  entitled  by  the  custom  to  freebench  of  copyholds^ 
she  has  it  with  aU  the  incidents  and  benefits  belonging  to 
dower  at  the  common  law. 

And  so  her  representatives  will  be  entitled  to  ernUe* 
ments  oif  her  death,  but  not  on  the  determination  of  her 
estate  by  inconstancy  or  by  a  second  marriage  '• 

There  can  be  no  dos  de  dote  of  copyholds  as  there  are 
of  freeholds.  If  therefore  the  widow  of  the  executor  hold 
a  moiety  of  her  husband's  lands  by  title  of  freebench,  the 
widow*  of  the  heir  can,  tipon  his  death,  be  entitled  only 
to  a  moiety  of  her  husband's  half  ^. 

An  ejectment  will  not  lie  for  the  widow's  freebench,  but 
she  must  levy  a  plaint  in  the  lord's  court  in  the  nature  of  a 
writ  of  dower,  when  the  homage  will  set  out  her  portion'. 
f.  Curtciy.  2,  Of  curtcsy  (i). — Curtesy  is  the  estate  which  thehus- 

band  of  a  feme  copyholder  becomes  entitled  to,  by  the 
particular  custom  of  a  manor,  in  the  copyhold  lands  and 
tenements  of  his  wife,  upon  her  decease :  but  curtesy,  any 
more  than  dower  or  freebench,  is  not  incident  to  copy- 
holds in  general,  but  only  by  special  custom  S;   conse* 

• 

»  3  Leon.  227,  c.  303,  ^  Oland's  Ca.  5  Co.  115; 

^  Gilb.  Ten.  373;  Chap-  Cro.  Eliz.  460. 

man  v.  Sharpe,  2  Show.  184 ;  *  Baker  v.  Beresford^  Ray. 

Shaw  V.  Thompson,  Cro.Ehz.  58.                                   '' 

426  ;  Kitch.  103,  b ;  4  Co.  ^  Chapman  v.   Sharpe,   2 

30,  b;  Watk.  Desc.  81 ;  and  Show.  184. 

%  Watk.  Copyh.  90.  «  4  Co.  22,  b ;  €ro.  Eliz. 

^  Ibid.  361. 


(1)  As  to  the  origin  of  this  tenure,  see  ante,  vol.  2, 169  ; 
2  Blac.  Com.  126 ;  and  2  Watk.  Copyh.  71,  where  the  no- 
tion of  Littleton,  s.  35,  (and  see  ace.  2  Woodd.  181),  that 
it  had  its  denomination  from  its  supposed  existence  here  by 
the  particular  favour  or  curtesy  of  England,  is  satisfactorily 
refuted. 


«.  U  %  v.]  CONVBYANCIMG/  '  ^j 

quently,  like  other  efltatesy  derived  from  spedal  custom,  it   coPtHOLD 
is  strictly  construed  and  confined  to  the  express  cases  ^^ 

wamiited  by  the  custom.  This  estate'  differs  but  in  few 
particulars  from  the  wife's  estate  of  freebench,  of  which 
we  have  just  treated  ;  like  that  estate,  it  is  due  only  by 
ipecial  custom^;  and  consequently,  like  that  estate  also, 
is  regulated  as  well  as  to  its  quality,  as  duration,  by  the 
patticnlar  custom  by  which  it  is  created.  Thus  it  is  some* 
times  of  the  whole ',  in  others  of  a  moiety,  or  other  por- 
tion of  the  lands  of  which  the  wife  died  seised  K  In  some 
manors  the  husband  shall  have  such  lands  for  life',  and 

'  ft 

in  others  only  whilst  he  remains  a  widower"*. 

Where  the  custom  gives  him  the  whole  of  his  wife's 
lands,  he  may  enter  upon  them  without  any  assignment, 
and  before  admittance  ^  But  where  it  gives  him  a  part 
<mly  of  the  lands  of  his  wife,  a  formal  assignment  of  the 
hnd  must  be  made  to  him,  by  metes  and  bounds ;  in  both 
which  respects  it  corresponds  precisely  with  what  has 
been  before  observed,  concerning  the  freebench   of  the 

widow. 

It  seems  also  to  be  equally  necessary,  that  the  wife 
should  die  seised  of  the  copyhold,  in  order  to  entitle  the 
husband  to  curtesy,  as  it  is  that  the  husband  should  in 
order  to  give  the  wife  a  title  to  freebench  (i).  And  it  ap- 
pears to  be  by  the  custom  of  most  manors  confined  to  the 
circumstance  of  his  having  issue  by  his  wife  ^ 

*  4  Co.  22,  a.  ""  Rob.  Gavelk.  J36. 

^  Ewer  v.  Astwicke,  1  An-  "  Watk.  Desc.  53 ;   Ever 

dcTS.  192.  V.  Aston,  7  Vin.  Abr.   155, 

^  Rob.  Gavelk.  159.  pi.  14;  Gilb.  Ten.  387. 

*  EiDer  V.  Astwicke,  Moor,  "  Ibid ;  Savage's  case,  a 
271;  1  Anders.  192.  Leon.  109,  208. 


(1)  Bui  such  seisin  cannot  be  prevented  by  the  wife's 
alienation  during  coverture,  for  the  law  in  no  case  allows 
the  wife  to  part  with  her  possessions,  either  by  the  compul- 
sion of  her  tiusband,  or  without  his  consent. 
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But  whether  the  feme  be  a  copyholder  at  the  time  of 
the  marriage^  or  the  copyhold  descend  to  her  aftarwards^ 
it  will  in  general  make  no  difference  in  the  husband'e 
title  ^.  By  the  custom  of  some  manorsi  however,  she  must 
he  seised  at  the  time  of  the  marriage ;  her  being  subse^ 
qoently  seised,  by  descent  or  otherwise,  being  insufi* 
cilait'>. 

What  has  been  said  respecting  the  manner  in  which 
freebench  is  aibcted  by  the  enfranchisement  and  extin- 
guishment applies  also  equidly  to  curte^. 

But  curtesy  differs  from  freebench  in  regard  to  tnuts, 
for  though  we  have  seen  that  the  widow  is  not  allowed  to 
have  her  freebench  out  of  a  trusUestate,  yet  shall  the  hus- 
band have  his  curtesy,  in  which  it  agrees  with  the  common 
|aw.  Though  the  reason  of  the  difference,  in  eitiiier  case, 
is  admitted  to  be  supported  by  bare  authority  only,  with- 
jout  any  foundation  upon  principle. 
;  Curtesy  of  cq[>yhold8  by  the  custom,  differs  frmn  that 
<^f  freeholds  at  the  common  law,  besides  the  instances  air 
ready  noticed^  in  this,  that  the  having  issue  is  not  essenttal 
to  4he  husband'e  titles  as  it  is  at  the  comm<tt  law,  unless 
it  be  expressly  required  by  the  custom  %  which,  as  has  beea 
already  noticed,  it  fieqnenfly  is. 

VI.   Tbe  Power   and   Avthoritt  a   Tenant   by 

Copy  has  over  his  Estate. 

By  the  general  custom,  and  of  common  right,  every 
copyholder  may  take  hedge-boot,  house-boot,  and  plough- 
boot,  upon  his  copyhold ;  but  yet  this  power  may  be  re- 
strained by  custom;  as  that  the  copyholder  shall  not  take 
it,  unless  by  the  assignment  of  the  lord,  or  his  bailiff*. 

'  Clements  v.  Scudamore, 
1  Salk.  843 ;  f  Lord  Raym. 
loaS ;  1  P.  Wms.  62,  where 


Sir  John  Savage^B^  case,  a 
licon.  109,  contra,  is  denied 
to  be  law. 


^  Savage^B  case,  3  Leon. 
109,  208. 

'  See  1  Watk.Co^h.  273; 
a  lb.  93. 

•  Cro.ESiz.  5;  13 Co.  68; 
8  Co.  63^  b;  Godb.  Jja^ 
2  Browtu.  329. 
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And  where  the  copyholder  haa  this  right,  although  the  lord  COPYHOU> 
alien  the  woods  or  oflier  profits  apprendre  of  the  c<^yhoider 
in  any  part  of  the  manor,  the  right  is  not  destroyed,  for  the 
tiderof  the  copyholder  is  paramount  the  severance^  and 
these  customary  appurtenances  are  not  derived  from  the 
estate  of  the  lord,  for  he  is  the  owner  of  the  freehold  and 
inheritance  of  the  manor,  but  they  are  appertaining  to  the 
customary  estate  of  the  copyholder  after  the  grant  made 
to  him,  and  caxmot  therefore  be  destroyed  by  the  l<^d  ^  . 

And  although  the  freehold  and  inheritance  being  in  the 
lord,  by  the  general  custom  of  manors,  the  timber  also  be- 
longs to  him,  yet  he  caimot  exercise  his  ownership  over 
the  land,  so  far  as  to  deprive  the  tenant  of  his  privilege 
by  cutting  down  so  much  even  of  the  timber  as  to  lea?f 
insufficient  for  the  t&iant  for  the  above  purposee'  <i). 

And  where  the  tenant  is  authorized  by  the  c«stom  to 
fell  timber  for  repairs,  he  may,  it  seems,  sell  the  tops  and 
bark  towards  defraying  the  charges  of  repairing'.  But  a 
copyholder,  although  of  inheritance,  cannot,  without  8pe« 
cial  custom  dig  for  mines ;  nor,  on  the  oth^  band,  <uui  the 
kwd  dig  on  the  copyholder's  land,  on  account  of  the  pre- 
judice it  would  do  to  his  estate  ^ ;  nor  are  copyholden  by 
the  general,  but  only  by  particular  custom,  entitled  to 
common  on  the  lords  wastes  '. 

'  8  Co.  63  b,  64,  a.  *  Sandford  v.  Stpoem^  3 

"  Heydon  &  Smithes  case,  Bulst.  282. 

13  CJo.  68;    8Ib.  63,  b;  ^  Gilb.  Ten.  327 ;  andsee 

Ashmead  v.  Banger,   1  Ld.  1  P.  Wms.406;  2Atk.i^. 

Raym.  66I  •  *  4  R«P-  3»>  *>• 


(1)  And  the  Court  of  Chancery  will  direct  a  commis- 
sion to  set  out  sufficient  timber  for  botes  and  estovers  for 
the  copyholder,  in  case  of  difference  between  him  and  the 
lord ;  Avmy  v.  Bellingham,  Rep.  T.  Fpach,  199-.  But  the 
Court  will  not  grant  an  injunction  to  the  tenant  if  he  cut 
down  timber,  or  c<»nmit  otiber  waste :  for  die  right  of  the 
copyholder  being  a  legal  right,  if  he  abuse  it,  it  is  a  for- 
feiture of  bis  copyhold.  Pii^  v.  Bawp^on,  4  Vcs.jun.  700 


>  -u 
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cOFYHOLb      '  Every  copyholder  may  make  a  lease  for  one  year,  and 

■ESTATE      ^^^'^  lessee  may  maintain  an  ejectment ;  for  as  the  common 

Leatet  ofoopy-  I&w  warrants  such  lease,  so  it  gives  him  a  remedy  for  the 

**  recovery  of  it*.     But  he  cannot  make  a  lease  for* any 

longer  period,  unless  by  special  custom,  or  a  licence  ob* 

tained  from  the  lord  for  that  purpose* 

As  it  is  frequently  of  great  consequence  to  copyholders 
to  be  able  to  grant  leases  of  their  lands,  it  will  be  proper 
to  notice  shortly,  what  licence  of  the  lord  will  delegate  to 
tHemi  a  i^dfficient  authority  for  this  purpose,  and  how  it  shall 
be  construed,  with  respect  to  the  extent  of  its  operation. 

The  first  requisite  to  the  validity  qf  a  licence  from  the 
ford  is,' that  he  be  a  rightful  lord  of  the  manor,  for  no 
licence  granted  by  a  wrongful  lord,  can  be  good  to  bind 
the  rightful  owner  of  the  manor  **.  It  seems  also  that  th^ 
licence  must  be  granted  by  the  lord  himself,  and  not  his 
steward,  unless  such  steward  have  a  special  authority  given 
him  by  the  lord  for  that  purpose,  and  even  then  it  must  be 
in  the  lord's  name  ^. 

Such  licence  also,  it  being  but  an  authority,  will,  though 
given  by  a  rightful  lord,  necessarily  determine  with  the 
interest  of  the  lord  who  grants  it.  If  therefore  a  lord 
who  is  tenant  for  life  only,  or  for  years  of  a  manor,  grant 
licence  to  copyholders,  to  lease  for  years,  and  die,  or  his 
interest  expire,  the  licence  is  void,  and  with  it  th/e  term  of 
years  granted  by  virtue  of  such  authority  *.  And  if  the 
interest  of  the  lord  expire  before  the*  lease  be  executed, 
the  licence  will  be  void,  and  a  lease  made  under  it  will  be 
a  forfeiture,  and  it  will  be  the  same  if  the  licence  be  to 
make  a  lease,  on  or  before  such  a  time,  and  it  be  not 
made  till  afterwards,  even  though  the  interest  of  the  lord 

•  4  Co.  26,  a;  Cro.  Eliz.  -  Gilb.  Ten.  203,  29S  ; 
461  •\,_,,  Pettie  V.  Debbnm,    1  Roll. 

^  Mli/ax V.Baker,  I  Ley.  Abr.  511;  2  Brownl.  40, 
«6.  S.  C.  ;    Mmifax.  v.   Baker, 

*  Co.  Copyh.  222 ;  Gilb.     1  Keb.  25. 

T^'i-SSS;  aWatk.  Copyh. 
117. 
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who  granted  it  ccmtinues*;  fori  the  licence,  being  in  the  COPYHOLD 
aature  of  an  authority^  the  terms  of  the  licence  mast  be  _..^.....^ 
strictly  pursued ;  so  he  cannot  lease  from  Christmas  next, 
under  a  licence  to  lease  from  Michaelmas  last,  .or  the 
like  ^  Ify  however,  the  lease  be  for  a  less  term  than  the 
licence  warrants,  as  if  the  licence  be  to  lease  for  five  years, 
and  the  copyholder  lease  for  three,  such. lease ^ will  be 
good<  upon  the  principle,  that  every  greater. authority 
necessarily  includes  in  it  a  less. 

And  if  the  lord  agree  to  grant  such  licence  for  a 
valuable  consideration,  and  then  refuse,  he  may  be  com- 
pelled in  equity^.  But  the  lord  cannot  enable  his  copy- 
holder (who  in  law  has  but  an  estate  at  will)  to  demise  for 
life,  even  though  a  custom  be  alleged  to .  support  it,  for 
an  estate  for  life  by  licence  would  he. 2^  freehold  interest  ^ 

Nor  can  the  lord  grant  a  licence  on  a  condition  subse- 
quent, as  the  estate  of  the  lessee  passes  from,  the  copy- 
holder, and  not  from  the  lord,  and  the  lord  cannot  annex 
a  condition  to .  the  estate  of  another ;  but  a  licence 
granted  on  a  precedent  condition  will  be  good,  as  it  will 
not  operate  as  a  licence  till  the  condition  be  performed  ^. 

Nor  will  a  lease  made  by  virtue  of  a  licence  grantefi  by 
the  lord,  to  a  tenant  in  tail  of  a  copyhold,  bind  the  issue 
in  tail,  whose  interest  cannot  be  affected  by  the  licence 
which  passes  nothing,  but  only  operates  as  ft  dispensa- 
tion in  fevour  of  the  copyholder '. 

And  it  may  here  be  observed,  that  a  term  once  created 
by  licence,  being  a  common  law  interest,  may  be  assigned 
by  the  lessee  without  any  further  licence,  or  consent  of 

the  lord  ». 

•  • 

*Mumfax  v.  Baker ^  1  Keb.        ^  Hmgerford  y.  Aurtem, 

25.  Nels.  Rep.  49. 

^  Jackson  v.  Neak,    Cro.        *  Godb.  lyi,  c.  236. 
Eliz.  395 ;  Handon  v.  Arrow-        ^  Halh.  Arrowsndth^'Poip. 

smith,  Ibid,  461 ;  Workdge  105;  Cro.  Eliz.  461,  S.C. 
V.  Benbury,  Cro.  Jac.  430  ;        '  See  Kitch.  84,  b. 
Moor,  148,  c.  329.  '^Johnson  v.  Smart,  1  Roll. 

«  Worledge    v.  Benbury,  Rep.  508,  pi.  14;    1  Watk. 

Cro.  Jac.  436.  Copyh.  301  ;  2  lb.  121. 
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A  custom  to  demise  land^  the  lessee  paying  the  treble 
ralue  of  the  rent,  and  if  he  died  within  the  teim,  that  his 
heira  shonld  hare  it,  paying  one  year's  rent,  and  that  if  he 
assigned,  the  assignees  should  have  it,  paying  a  yearns 
rant,  was  held  to  be  a  good  custom '. 

That  a  copyholder  shall  not  alien  without  a  licence,  is 
a  good  custom ;  so  is  a  custom  that  if  a  copyholder  make 
a  lease  for  otie  year^  and  die,  it  shall  be  void  against  his 
heir;  but  a  custom  that  a  copyholder  shaU  hold  the  land 
half  a  year  after  the  term,  is  void  ^. 

A  custom  that  the  lord  sho^d  grant  a  licence  for  thef 
•epyholder  to  lease  for  niaely-»nine  years,  upon  bis  paying 
ten  years  rent,  and  if  he  refused,  the  tenant  might  lease 
wi<houtlioeoce,heldgoodP(i).  ' 

Be  a  custom  that  the  eleculors  shall  hold  a  year  after  the 
eopykolder's  death,  is  a  good  custom''. 

A  copyholder  may  surrender  to  the  lord,  by  attorney  in 
oo«]t(2);  because  he  may  do  that  cammmn  jure;  and  so 
the  cosunon  law  gives  him  power  to  do  it  by  attorney,  as 
an  incident  to  his  estate.  So,  a  surrender  to  the  lotd  out 
of  court,  is  de  comtnuni  jure,  and  therefore  the  copyholder 
may,  as  it  seems,  do  it  by  attorney  (3) ;  and  a  like  sur- 

■    Hut.  101,  126, 127.  ^    Gilb.  Ten.  294;  2  Keb, 

"    Moor,  8,  pi.  27;   Lit.    344. 
Rep.  ass*  «    Cro.  Jac.  36. 


(1)  See  of  leases  by  copyholders,  ante,  vol.  2,  ch.  1 1,  s.  iii. 

(2)  Admittance  by  the  lord  in  court,  or  out  of  courts 
seons  to  be  de  communijure;  but  quasre,  whether  de  com- 
mum  jure  he  may  admit  by  attorney ;  and  vide  9  Co.  75 ; 
1  Leon.  36,  cont.  Co.  lit.  59 ;  3  BuLst.  80,  and  2  Sid«  37^ 
61 ;  tluit  the  lord  is  not  compellable  to  admit  by  another; 
because  the  corporal  service  of  fealty  is  due  from  every 
copyholder. 

(3)  It  is  reported  to  have  been  said  by  lord  Hardwicke^ 
that  a  surrender  cannot  be  made  by  attorney  out  of  court; 
a  Ves.  679;  7  Bac.  Abr.  8vo.  418  (c).  But  Sir  Henry 
Owillim  v^properly  c|ue$tions  the  accuracy  of  the  state- 
jnent  there  given,  for  it  is  there  said,  that  to  surrender  by 
attorney  out  of  court,  would  be  for  an  attorney  to  make 

an 
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render  may  it  seems  be  made  to  tbe  steward  (i);  but  if  oonmuh 
the  surrender  be  by  two  customary  tenants,  tbere  it  cannot      ^^^"^ 
be  done  by  attorney,  without  a  special  custom '. 

But  that  a  copy  holder  may  give  awarrant  of  attorney  to 
surrender  after  his  death  is  a  void  custom  '• 

A  custom  that  a  surrender  must  be  made  in  person, 
anksB  in  cases  of  special  disability,  is  good  K  And  a 
purchaser  of  a  copyhold  is  not  obliged  to  accept  of  a  sur- 
render by  attorney,  but  may  insist  on  the  vendor's  sur- 
render in  court" ;  for  a  letter  of  attorney  may  be  revoked 
the  next  moment,  and  then  the  conveyance  would  be  void^ 
and  the  purohaser's  only  remedy  be  by  suit  in  equity,  all 
which  general  customs  are  acknowledged  by  the  common 
law,  and  recognized  by  the  courts  without  being  specially 
pleaded. 

As  particular  customs  are  always  exceptions  to  some  PtnieuUr 
general  law,  they  are  not  presumed  to  be  known  to  the  ^■■***'«- 
law  or  the  judges ;  and  must  be  specially  set  forth  by  him 
who  would  avail  himself  of  them.    They  are  also  strictly 
construed ;  for  being  exceptions  to  a  general  rule,  it  fot- 
lows,  that  the  general  rule  must  prevail  in  every  case  to 

*  9  Co.  76,  b ;   Cro.  Jac.  •  2  Roll.  Abr.  157. 

526 ;  Cro.  Eliz.  ^3,  cont.  ^  Mitchel  v.  Nea&,  3  Yes. 

Cro.  Car.  273 ;  1  Leon.  ^6 ;  679.  ' 

Co.  Copyh.  ga.  "  Ibid. 


an  attorney;  but  this  only  applies  when  the  surrender  is 
uMide  out  of  court  to  tenant$  or  the  haitiff^  who  are  as  it 
were  attomies  or  mesne  persons  themselves,  and  it  is  ac- 
knowledged that  there  must  be  a  special  custom  to  sur- 
render into  their  hands  by  attorney.  But  it  does  not 
apply  to  surrenders  made  out  of  court  by  attorney,  to  th^ 
hrd  or  steward;  and  indeed  it  appears  from  unques- 
tionable authority,  that  a  person  may  surrender  to  the  lord 
or  steward  by  attorney  out  of  court,  commitni  jure. 

(1)  That  there  is  the  same  reason  that  the  steward 
should  take  surrenders  out  of  court,  and  also  out  of  thb 
numor,  as  diat  the  lord  should.    1  Ssdk.  83,  pi.  1 . 
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GOFYHOLD  whicih  the  exception  does  not  expressly  extend '(i)« 
ESTATE.  Hence  it  is  an  ^tablished  rule,  that  the  proof  of  a  custom 
always  lies  upon  him  who  alleges  if^. 
V :  But  the  reasonableness  of  them  is  not  altogether  to  be 
considered  from  the  niles^  and  maxims  of  the  common 
lawy  but  from  the  conveuie^cy  of  the  thing  itself,  for  there 
16  no  custom  but  what  in  some  point  or  other  oyerthrowa 
the  common  law. 

.  Thus  a  custom  that  lands  shi^l  not.  be  surrendered  to 
the  use  of  a  will;  or  being  so  surrendered,  shall  not  pass, 
is  void*. 

.  But  a  custom  not  to  present,  mortgages  till  the .  third 
Courtis  good  *. 

A  custom  that  if  a  copyholder  do  not  repair,  it  shall  be 
presented  by  the  homage,  the  tenant  amerced,  and  that 
.  the  lord  shall  distrain  upon  the.  copyholder  .or  under- 
tenant, is  a  good  custom;  for  the  under-tenant  is  not  a 
mere  stranger^.  But  a  custom  that  after  the  death  of 
tenant  for  life  the  lord  is  compellable  to  make  a  grant  for 
Ufe  to  his  son,  and  if  no  son,  to  the  daughter,  is  a  void 
custom  ^  because  it  obliges  the  lord,  who  has  the  iiiterest, 

«  See  Clements  v.  Scuda-  •  Pike  v.  White,  3  Br.  Ch. 

mare^  i  P.  Wms.  63.  Ca.  286. 

y  Gilb.    Ten.   414,   417,  "aVes.  303. 

notes.  ^  March,  161 ;  Moor,  788. 


(1)  The  existence  of  a  particular  custom  must  be  tried 
by  a  jury  of  the  county  in  which  the  manor  or  place 
where  it  is  alleged  to  subsist  lies,  i  Blac.  Com.  76. 
The  most  direct  and  satisfactory  evidence  of  the  existence 
of  a  custom  is  a  series  of  entries  upon  the  court-rolls, 
.though  a  single  entry  has  in  some  cases  been  held  suf- 
fitient.  Mmm  v.  Masony  3  Wilson,  63.  An  ancient  prer 
aentment  by  the  homage  of  the  custom  entered  uppn  the 
rolls  has  also  been  admitted,  though  there  was  no  evidenee 
of  any  one  having  taken  it,  Ratoe  v.  Parker,  5  Dumf.  &  E. 
36.  And  even  an  ancient  writing  purporting  to  be  such 
a  presentment,  going  along  with  tne  court^rolls,  though 
not  entered  upon  then),  nor  signed  by  any  person,  ha& 
been  received.     Denn  v.  Spray,  1  Ibid.  466. 
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lo  grant  it  to  this  or  that  particular  person^  whether  he  will    COPYHOIJ)^ 

or  no;  but  a  cugtom  for  a  copyholder  for  life  to  nominate 1^ 

his  successor,  is  good^.  And  although  a  copyholder  in 
fee,  we  have  seen,  may,  by  the  particular  custom  of  some 
manors,  have  the  profits  of  the  timber,  and  cut  it  down  at 
pleasui^e**;  yet  a  mere  tenant  for  life  cannot  have  this 
power,  even  by  custom,  for  this  would  be  to  the  prejudice 
of  the  reversioner,  and  therefore  be  a  void  custom,  as 
unreasonable^. 

A  custom  for  the  steward  to  make  bye-laws  for  the  order^ 
ing  the  common,. is  good;  but  an  order  that  the.  tenant 
should  not  put  in  this  or  that  beast,  is  void.;  because  it 
takes  away  his  inheritance  ;  but  a  bye-law  that  he  should 
not  do  it  before  such  a  day,  is  good,  being  not  restrictive 
of  his  inheritance,  but  only  jdirective  of  it '. 

But  if  there  be  a  custom  that  a  copyholder  shall  not  put 
in  his  bet^its  to  take  the  common  before  the  lord  hath  put 
in  his,  this  is.  a  void  and  unreasonable  custom ;  because 
it  is  in  the  power  of  the  lord  to  take  away  the  interest  of 
his  conmioners. 

A  custom  that  he  that  lives  above  ten  miles  from  the 
manor,  upon  paying 8 d.  and  id.  to  the  steward,  shall  be 
excused  from  attendance  upon  the  court,  is  a  good  cus- 
torn,  if  it  be  aveired  that  there  are  sufficient  tenants  who 
live  near  the  manor  <. 

That  if  a  copyholder  will  sell  his  land,  the  next  of  blood, 
shall  haVe  the  refosal,  or  the  next  neighbour  to  the  east, 
is  a  good  custom^. 

But  a  custom. that  the  tenant  shall  pay  a  fine  upon  the 
maiiage  of  his  daughter,  is  void,  because  against  the  freedom 

*  2  Brownl.  85  ;  Noy,  «  ;  Term  Rep.  746 ;  sed.  vid, 
Cro.  Jac.  368 ;  Moor,  842.  contr,  Noy,  2. 

*  Ante;  and  see  Glas"  ^  1  Leon.  190;  March,  28. 
cocl^s  case,  4  Leon.  238 ;  In  this  case  the  bye-law  wUs 
and  Rolls  v.  Mason,  Brownl.  by  themaiority  of  the  tenants. 
132  ;  2  Ves.  303.  «  1  Sid.  361  ;  1  Mod.  77 ; 

^  Rockeyy.Huggins.Cro.     2  Keb.  344,  380,  851. 
Cat.  220 ;  2  Ves.  303 ;  aiid        ^  Lex  Custuni.  34. 
see  Mardiner  v.   Elliot,    2 

VOL.    HI.  F 
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CbPYHOLt)    of  the  subject ;  but  if  a  man  oblige  himself  to  such  a 
thing  by  tenure,  it  is  good,  this  being  his  own  contract*. 

And  my  Lord  Coke  seems  to  be  of  opinion,  that  by 
special  custom,  a  wife  may  devise  copyhold  lands  to  her 
husband;  but  he  says,  that  this  custom  has  beeh  so  im- 
pugned, that  he  cannot  justify  the  validity  of  it  (i). 

Copyholders  by  custom  may  have  solam  and  tepardlem 
pasturam  in  the  soil  of  the  lord,  and  exclude  the  owner; 
but  a  copyholder  of  inheritance  cannot,  without  special 
custom,  dig  for  mines,  neither  can  the  lord  dig  in  the  copy- 
holder's lands,  for  the  great  prejudice  he  would  do  to  the 
copyholder's  estate ;  but  the  copyholders  may  dig  marl  to 
lay  on  the  copyhold  land,  but  cannot  inclose  where  it 
was  never  inclosed  before  ^. 

A  custom  that  one  copyholder  may  have  common,  &c. 
in  his  lord's,  soil,  is  good ;  for  all  the  other  copyholders 
'might  have  forfeited  their  estates'. 

A  copyholder  in  fenny  lands,  may  be  entitled  to  dig  the 
lord's  soil  for  turf '^.  But  common  of  turbary  cannot  be- 
long to  an  occupant*. 

Also,  ^  custom  that  the  steward  shall  prepare  all  sur- 
renders of  the  copyholder's  estate  is  held  to  be  a  good 
custom  ^. 

So  a  concurrent  custom  that  an  estate-tail  in  copyhold 
.  may  be  barred  by  surrender  and  recovery  '. 

*  Crb.  Jac.  671 ;  2  Brownl.  "  Dean  of  Ely  v.  Warren, 
277  ;  Co.  Copyh.70,  71.  2  Atk.  189. 

^  2  Saund.  326 ;    1  Sid.        "  Ibid. 


1 62 ;  I  Rol. Abr.  888 ;  Winch,        •  JR.    v.  Fischer 
8 ;  Lit.  Rep.  234.  2  Bam.  &  Aid.  550. 

'  4  Co.  31 ,  a,  b.  p  Doe  v.  Dauncey,  7  Taunt. 

674. 


(i)  Co.  Copyh.  94;  and  see  Moor,  123,  where  it  was 
debated,  whether  a  custom  that  feme  covert  might  device 
copyhold  to  her  husband,  or  any  other,  was  good;  and  it 
seemed  to  be  the  opinion  of  the  comt  diat  it  was ;  but  the 
judgment  wenton  a  fault  in  pleading ;  but  vide  Windi,  27 ; 
Man^h,  8 ;  4  Co.  61^  b,  Where  it  is  held  not  to  be  a  ^od 
custom. 
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So,  that  a  nomiQee  in  reireraion  shall  not  take  as  a  tru8«    COPYHOLD 
tee,  but  beneficially,  will  be  a  good  custom'.  kS^atel 

A  special  custom  enabling  the  lord  to  retain  the  profits  Gaardian  uid 
of  an  infant  copyholder,  during  his  minority,  is  good ;  or  •^  *• 
to  assign  the  custody  of  the  lands  to  another  without  ac- 
count, has  been  held  good^  But  unless  such  custom  be 
shown,  ttie  wardidiip  of  infant  copyholders  belongs  to  his 
goardian  in  soccage,  or  next  in  kin  of  tiie  infant,  to  whom 
the  lands  cannot  descend,  unless  the  father  of  the  infant 
appoint  a  guardian,  under  12  Car.  II,  c.  24,  s.  8  8c  9*^ 
which  by  the  better  opinion  he  may  as  well  of  the  lands 
as  of  the  person  of  his  child  ^  The  province  of  such 
guardian  is  to  cultivate  and  manage  the  lands  of  the  in- 
fants to  the  best  advantage;  and  he  may  for  this  purpose 
make  sQch  leases  of  them  i»  are  warranted  by  die  custom, 
not  exceeding  the  infantas  minority,  and  he  may  maintain 
actions  of  debt  for  the  rent,  if  in  arrear";  and  on  the  other 
hand  he  is  bound  to  pay  the  rents,  and  perform  the  rustic  ^ 
MTvices  due  to  die  lord  in  respect  of  the  copyhold  land\ 
But  such  suit  and  services  as  areto  be  performed  in  court, 
cannot,  it  should  seem,  be  performed  by  the  guarcUan,  as 
these  (copyholds  not  being  vnthin  the  statute  of  Merton,) 
must  be  perfortned  in  person  5^.  And  if  the  guardian  neg- 
lect to  perform  these  services,  or  act  in  any  manner  in- 
consistently with  Ihe  trust  reposed  in  him,  he  will  forfeit 
his  guardianship;  but  the  lands  of  the  infants  shaU  not  be 
forfeited  or  prejudiced  by  the  guardian's  misfeasance'. 

The  lord  shall  not  have  the  custody  of  lunatics  lands^ 
unless  there  be  a  custom  for  It;  neither  shall  the  king 

"^ Edtoardsv.FidelyZ^od.        «  Sonper    v.     Goodbody, 

237-    ,  ^^  Dyer,  303,  a.  marg. 

'  I  Leon.  266,  c.  357.  «  ^ 

•  Co.  Lit.  88,  b,  n.  (13);  ^ar.51. 

and  see  2  Watk.  Copyh.  1 02 .         ^  ^  Inst.  1 00 ;  1  Leon.  1 04. 

*  See    Gilb.    Ten.    476;        *  Co.  Copyh.  s.  59. 
Keilw.  186,  a^  pi.  1. 
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COPYHOLD   have  it,    for    the  prejudice    that  might   ensue  to   the 

Jf]f;i_lord*(i).        - 

If  there  be  a  custom  in  a  manor,  that  the  lord  sbaU 
enter  and  enjoy  the  lands,  during  the  nonage  of  the  infant 
it  is  a  good  custom,  for  the  freehold  of  the  land  is  in'  the 
lord,  and  he  is  tenant  to  the  pracipe\  and  an  estate  at 
will  may  cease  for  a  time,  and  revive  again,  as  well  as  it 
may  descend  by  custom^. 


VII.  Op  the  Suerender,  Presentment,  and  AiT- 

MITTANCE   TO    CoPYHOLDS. 

This  mode  of  conveying  real  property  is  confined  to 
copyhold  lands  and  such  customary  estates  as  are  holden 
in  ancient  demesne,  or  in  manors  of  a  similar  nature,  which 
being  of  a  very  peculiar  kind,  and  originally  no  more  than 
tenancies  in  pure  or  privileged  villeinage,  were  not  alien- 
able like  common  law  estates  by  deed,  on  account  pf  the 
tendency  which  such  alienation  would  have  to  defeat  the 
lord  of  his  seigniory  ^.  The  method,  therefore,  of  tcansfer- 
ring  estates  of  this  kind,  was  generally  by  surrender. 

In  Ofdev  the  more  clearly  to  apprehend  the  nature  of  this 
peculiar  assurance,  it  will  be  proper  to  take  a  separate  view 
of  its  several  parts,  that  is  to  say,  the  Surrender,  the 
Presentment,  and  the  Admittance. 

•  Hob.  215 ;  Noy,  27.  «  See  lit.  s.  74 ;   2  Blac. 

*  1  Leon*  266,  pi.  367  5    Com.  365. 
iCo.  87. 


(1)  But  vide  Cro.  Jac.  195,  where  it  was  resolved,  that 
the  lord  may  have  the  custody  of  one  that  was  muhis  et 
surdus,  and  no  custom  is  laid ;  and  the  reason  given  is/ 
that  otherwise  the  lord  would  be  prejudiced  in  his  rents ; 
therefore  quarc. 
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COPYHOLD 
I.  OF  THE  SURRENDER.  ESTATE. 


In'  Of  the  Nature  and  Origin  of  a  Surrender. 

In  treating  of  this  part  of  the  assurance  we  are  now 
going  to  consider,  we  may  inquite  into,  i .  The  nature  and 
origin  of  a  surrender.  2.  What  may  be  the  subject  of  a 
surrender.  3.  Who  may  make  a  surrender.  4.  To  whom 
it  may  be  made.  5.^0  whose  use  it  may  be  made. 
6.  How  it  must  be  made.  7.  What  words  will  amount  to 
a  surrender.  8.  Of  the  construction  and  operation  of  a 
surrender  to  take  effect  in  the  life-time  of  the  surrenderor, 
g.  Of  the  effect  of  a  surrender  to  the  use  of  a  will.  10.  In 
what  cases  the  want  of  a  surrender  will  be  supplied  in 
equity.  And  li.  The  iueans  by  which  a. surrender  may 
be  revoked,  or  rendered  void.  x 

A'sun^ender,  sursum  rtdditio^  is  the  yielding  up  of  the  Kature  aud. 
estate  by  the  tenant  into  the  hands  of  the  lord,  in  trust  to  ^"^*°' 
be  again  granted  out  by  the  lord,  to  such  persons  and  for 
such  uses  as  are  named  in  the  surrender  (i),.who  therefore 
immediately  upon  the  surrender  grants  the-  same  land 
again  to  the  cestui  que  use,  to  hold  by  the  ancient  rents  and 
customary  services  \,  and  thereupon  admits  him  tenant  to^ 
the  land,  according  to  the  form  and  effect  of  the  surrender,, 
upon  which  admission  he  pays  a  fine  to  the  lord,  and 
takes  the  oath  of  fealty  "*. 

In  this  manner  of  transferring  copyhold  estates  may 
plainly  be  traced  the  footsteps  of  the  feodal  institutions. 
The  fief,  being  of  a  base  nature  and  tenure,  is  unalienable 
without  the  knowledge  and  consent  of  the  lord.  For  this 
purpose  it  is  resigned  up,  or  surrendered  into  his  hands.. 

^  2  Blac.  Com.  366. 


(1)  But  this  surrender  may  be  general,  without  express- 
ing any  estate ;  the  cestui  que  use,  when  admitted,  being 
in  by  the  person  mlaking  the  surrender,  and  not  by  the 
lord.    Co.  Lit.  59,  b. 
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^^S^Ito^    Custom,  and  the  indulgence  of  the  law,  which  ftavours 

Jbd  LAX  £• 

liberty,  has  now  given  the  tenant  a  right  to  name  his  suc- 
cessor; but  formerly  it  was  far  otherwise.  And  this  right 
is  probably  of  much  the  same  antiquity  with  the  introduc- 
tion of  uses  with  respect  to  freehold  lands :  for  the  alienee 
of  a  copyhold  had  merely  jus  Jiduciarum,  for  which  there 
was  no  remedy  at  law,  but  only  by  subpcena  in  Chancery  ^. 
When,  therefore,  the  lord  had  accepted  a  surrender  of  his 
tenant's  interest,  .upon  confidence  to  re-grant  the  estate  to 
another  person,  either  then  expressly  named,  or  to  be 
afterwards  named  in  the  tenant's  will,  the  Chancery  en* 
forced  this  trust  as  a  matter  of  conscience ;  which  juris- 
diction, though  seemingly  new  in  the  time  of  Edward  IV^ 
was  generally  acquiesced  in,  as  it  opened  the  way  for  the 
alienation  of  copyhold,  as  well  as  of  freehold  estates,  and 
rendered  the  use  of  both  equally  devisable  by  testament  ^. 
Yet,  even  to  this  day,  the  new  tenant  cannot  be  admitted 
'  but  by  composition  with  the  lord,  and  paying  him  a  fine 
by  way  of  acknowledgment  for  the  licence  of  alienation. 
Add  to  this  the  plain  feodal  investiture,  by  delivering  the 
symbol  of  seisin  in  presence  of  the  other  tenants  in  open 
court;  "  quando  hasta  vel  aliud  corporeum  quidlibet  porri^ 
gUur  a  domino  se  investituram  facere  dicente ;  qiM  saltern 
coram  duobus  vasallis  solemniterjieri  debet ;  and  to  crown  the 
whole,  the  oath  of  fealty  is  annexed,  the  very  bond  of  feo- 
dal subjection  >.  From  all  which  we  may  fairly  conclude, 
that,  had  there  been  no  other  evidence  of  the  fact  in  the 
rest  of  our  tenures  and  estates,  the  very  existence  of  copy- 
holds, and  the  manor  in  which  they  are  transferred,  would 
incontestably  prove  the  very  universal  reception,  which 
this  northern  system  of  property  for  a  long  time  obtained 
in  this  island;  and  which  communicated  itself,  or  at 
least  its  similitude,  even  to  our  very"  villains  and  bond*- 
/  men**. 

•  Cro.  Jac.  568-  8  Feud.  1.  2,  t.  2. 

^  Bro.   Abr.    tit.  Tenant        *»  2  Blac.  Com.  367. 
per  Copie,  10. 
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TbiB  method  of  conTeyance  is  so  essential  to  the  natone  COFTHOLP 
of  a  copyhold  estate,  that  it  cannot  properly  be  transferred 
by  any  other  assurance.  For  a  copyholder  being  originally 
in  fact,  and  still  in  consideration  of  law,  but  tenant  at 
will,  he  had  no  interest  which  he  could  transfer  to  another^ 
he  could  only  relinquish  or  give  up  his  own  right  to  the 
premises  to  the  lord  from  whom  he  received  them;  when^ 
therefore,  he  was  desirous  of  transferring  his  estate  to 
another,  be  communicated  those  wishes  to  the  lord,  who, 
upon  the  payment  of  a  fine,  or  some  other  gratuity,  as  an 
acknowledgment  of  the  tenant,  and  a  reward  for  the 
indulgence,  often  complied  with  his  request,  and  accepted 
of  bis  surrender  under  a  virtual  trust  to  re-grant  the  pre- 
mises to  the  person  whom  the  tenant  had  expressed  a 
desire  should  succeed  him.  This  becoming  more  fre- 
quent as  the  advantages  of  alienation  began  to  be 
perceived,  and  the  feudal  connection  between  the  lord 
and  his  tenant  became  more  relaxed,  the  law  counte-  * 
Danced  the  usage,  and  enforced  the  execution  of  it^ 
Still,  however,  a  regular  resignation  or  surrender  of  tho 
old  tenant,  and  a  regular  acceptance  of  the  new  one,  was 
requisite,  and,  having  ripened  into  custom,  must  still  be 
adhered  to  ^.  No  feoffment  or  grant,  therefore,  has  any 
operation  upon  it.  '*  If  I  would  exchange  a  copyhold 
estate  with  another,  I  cannot  do  it  by  an  ordinary  deed 
of  exchange  at  the  common  law ;  but  we  must  surrender 
to  each  other's  use,  and  the  lord  will  admit  us  accord- 
ingly ;  if  I  would  devise  a  copyhold,  I  must  surrender  it 
to  the  use  of  my  last  will  and  testament ;  and  in  my  will 
I  most  declare  my  intentions,  and  name  a  devisee,  who 
wiU  then  be  entitled  to  admission'' '  (i). 

*  2  Dumf.  &  East,  484,       n.  (a)  there ;  1  Watk,  Copyh. 

*  See  Gilb.Ten.  155,  and    50;  4  Co.  23,  a. 

»  Co.  Copyh.  s.  36,97,99., 


(1)  A  fine  or  recovery  had  of  copyhold  lands  in  the 
king's  court,  may  indeed,  if  not  duly  reserved,  alter  the 
tenure  of  the  lands,  and  cowert  them  into  frank  fee, 
which  is  defined  in  the  old  book  of  tenures  to  be  "  land 

f  ^  pleadable 


EStATE. 
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tCOPYHOLli  A  surrender  by  an  admittance  subsequent  to  which  the 
conveyance  is  to  receive  its  perfection  and  confirmation,  is 
rather  a  manifestation  of  the  alienor's  intention,  than  a 
transfer  of  any  interest  in  possession ;  for  till  admittance 
of  cestui  que  use,  the  lord  considers  the  surrenderor  as 
his  tenant,  who  will,  at  law,  be  entitled  to  receive  the 
profits  of  the  land  to  his  own  use,  and  must  discharge  all 
services  due  to  the  lord ;  yet  the  interest  remains  in  him 
Hot  absolutely,  but  sub  modo,  t.  e.  as  a  trustee  for  the  sur- 
renderor, for  he  cannot  pass  away  the  land  to  any  other, 
or  make  it  subject  to  any  other  incumbrance  than  it  was 
subject  to  at  the  time  of  the  surrender,  nor  maintain  any 
jpossessory  action  "*.  But  no  manner  of  legal  interest,  is 
vested  in  the  nominee  before  admittance ;  and  if  he  sur- 
render to  the  use  of  another,  such  surrender  is  absolutely 
void,  and  by  no  matter  ex  post  'facto  can  be  confirmed  '^ ; 


m 


Holdfast  V.  Clapham,  i  Wroot,  5  East,  132  ;  1  Smith 

Dumf.  &  East,  600.  363 ;  and  King  v.  King,  3 

'   °  2  Blac.  Com.  72 ;  and  East,  139,  n.  (0). 
ffee  Doe   dem.    Shewen  v. 


pleadable  at  the  common  law :''  but  upon  an  action  upon 
the  case,  in  the  nature  of  a  writ  of  deceit  brought  by  the 
lord  in  the  king's  court,  such  fine  or  recovery  will  be 
Reversed,  the  lord  will  recover  his  jurisdiction,  and  the 
lands  be  restored  to  their  former  state  of  copyhold.  Old 
Nat,  Brev.  tit.  Brief e  de  recto  clauso;  F.  N.  B.  13. 

Though  a  copyholder  cannot  alien  by  deed,  yet  he  that 
hath  a  nght  only  to  a  copyholdi  may  by  deed  or  copy 
release  it  to  one  that  is  admitted  tenant  de  facto.  Co.  Lit. 
59,  a;  lb.  n.  (2) ;  4  Co.  25,  S. P.  adjudged ;  Hut.  65,  S.  P. 
Sed  Cro.  Jac.  101,  S.  P.  dubitatur.  But  he  cannot  release 
to  one  that  ousts  him  by  wrong,  for  he  gains  no  customary 
estate,  upon  which  the  release  of  the  customary  right  may 
operate.  4  Co.  25,  b;  1  Leon.  102.  (But  qutzre,  whether 
such  release  will  not  enure  by  way  of  estoppel,  against  the 
copyholder  himself.)  Release  m  fee  to  one  who  was 
admitted  for  years,  will  not  enlarge  his  estate;  for  no 
man  can  come  to  the  fee  of  a  copvhold  without  sur- 
render and  admittance  by  the  lord.  Co.  Oopyh.  97,  98. 
But  if  a  copyholder  suncnder  upon  condition,  he  may 
afterwards  release  upon  condition  by  deed.  Cro.  Jac.  36. 
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and  if  he  be  attainted  of  felony  before  admittance  no  cQPYHOtD 
forfeiture  can  accrue  to  the  lord  ",  or  though  he  be  ad-  ESTATE. 
mitted  in  pursuance  of  the  original  surrender,  and  thereby 
acquires  afterwards  a  sufficient  and  plenary  interest  as 
absolute  owner,  yet  his  second  surrender  previous  to  his 
own  admittance,  is  absolutely  void  ab  initio ;  because  at 
the  time  of  such  surrender  he  had  but  a  possibility  of  an 
interest,  and  could  therefore  transfer  nothing;  and  no 
subsequent  admittance  can  make  an  act  good,  which  was 
ah  initio  void.  But  though  upon  the  original  surrender 
the  nominee  hath  but  a  possibility,  yet  it  is  such  a  pos- 
sibility as  may,  whenever  he  pleases,  be  reduced  to  .a 
certainty:  for  he  cannot,  either  by  force  or  fraud,  be 
deprived  or  deluded  of  the  effect  and  fruits  of  the  sur- 
render of  a  lease  obtained  for  a  valuable  consideration ; 
and  if  the  lord  refuse  to  admit  him,  he  may  be  compelled 
to  do  it  by  a  bill  in  Chancery  or  a  mandamus  ^:  and  the 
Surrenderor  can  in  nowise  defeat  his  grant;  'his  hands 
being  for  ever  bound  from  disposing  of  the  land  in 'any 
other  way,  and  his  mouth  for  ever  stopped  from  revoking 
or  countermanding  such  his  own  deliberate  act^. 

But  if  there  be  two  joint  copyholders,  and  one  of  them 
release  to  the  other,  this  is  good  without  any  surrender  or 
admittance,  for  the  first  admittance  was  of  them  or  either 
of  them,  and  their  ability  to  release  was  from  the  first  con- 
veyance and  admittance '. 

Also,  any  conveyance  to  the  lord  will  pass  the  copy- 
holder's interest,  for  the  custom  of  passing  by  surrender  is 
for  his  benefit,  which  he  may  waive*. 

•  And  so  though  copyhold  estates  can  regularly  be  trans- 
ferred only  by  surrender  and  admittance,  yet  if  the  copy- 
holder die,  his  heir,  or  the  heir  of  such  heir,  may  enter 
before  admittance,  and  take  the  profits;    for  possibly, 

•  Roe  V.  Hicksy  2  Wils.  13.        '  Winch,  3,  adjudged'. 

•  1"  2  RoU.  Abr.  107.  •  Hutt.  67  ;  Winch,   67  y 
^  Co.  Copyh.  s.  39.              1  Jones,  41,  S.  C. 
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COPYHOLD  there  may  not  be  %  court,  held  for  a  considerable  tim^ 
ATE,  afterwards;  such  heir  may  also  surrender  to  the  use  of 
another  before  admittances^  and  may  bring  trespass,  or 
have  an  assize  of  Mordancestor°;  and  has  as  complete  a 
title  without  admittance  as  with  it,  against  all  the  world 
but  the  lord  "(1). 

But  if  upon  proclamation  the  heir  do  not  come  ip  to  be 
admitted,  the  lord,  without  any  particulaif  p^^tom,  may 
seise  until  he  do  ^  (2). 

Also,  if  the  custom  of  a  manor  be,  that  the  wife  of 
every  copyholder  for  life  shall  have  her  freebench  after 
the  death  of  the  husband,  so  long  as  she  shal|  continue  a 
widow  and  chaste,  the  law  casts  the  estate  upon  the  wife, 
80  that  she  shall  have  the  estate  before  any  admittance, 
and  may  make  a  lease  for  a  year,  as  any  other  copyholder 
may  *.  So  if  a  copyhold  tenement  descend  tp  a  feme 
covert,  and  the  husband  enters,  but  before  admittance  hi» 
wife  die,  yet  he  shall  be  tenant  by  the  curtesy ;  for  though 
the  lord  before  admittance  shall  claim  no  duty,  as  fealty,. 

* 4Co,  22,  b.  «3b ;  1  Leon.  *  2  Term.  Kep.  198. 

174;  though  the  lord  had  ^  1  Lev.  63, /?er  Ctir.  upon 

admitted  another;  Noy,  172.  a  trial  at  bar. 

"  4  Co.  23 ;  Lane,  20  ;  1  *  Hob.  181 ;  Cro.  Jac.673; 

And.  192;  Cro.  Eliz.  148;  2  Roll.  Rep.  178;  Noy,  29; 

Moor,  597;  1  Leon.  100.  1  Roll.  Abr.  502,  S.C. 


(1)  And  if  a  copyhold  is  devised  to  the  heir,  his  non- 
admittance  is  evidence  of  his  meaniiig  to  take  by  descent, 
and  not  by  the  will.    1  Stra.  491 . 

(2)  But  without  custom  he  cannot  seise  the  copyhold  as 
forfeited;  1  Lev.  63,  oer  Cur, ;  and  if  in  such  caseiie  makes 
an  absolute  seisure,  ne  cannot  support  it  aft^erwards  as  a 
seisure  quomque ;  3  Term  Rep.  162. 

If  one  of  two  joint-tenants  come  and  offer  to  be  admit- 
ted, the  lord  cannot  seise  guousque,  for  the  seisure  quousque 
is  only  till  somebody  come  to  be  admitted ;  and  joint- 
tenants  being  seised  per  my  et  per  toutf  one  of  them  supplies 
the  whole  tenure  to  the  lord ;  Roe  v.  Hutton,  2Wi]s.  162. 
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homage^  relief,  rent,  8(.c.  yet  hia  delay  sbaU  QOt  prejudice    coPT^otD 
a  third  person  •.  VSTAT^ 

Again,  if  a  'man  surrender  a  copyhold  to  the  use  of  hia 
will,  and  then  devise  it  to  his  wife  for  life,  and  direct 
that  after  his  death  his  wife  or  her  executors  shall  sell 
the  land;  or  if  the  devise  be,  that  she  shall  choose  two 
attomies,  and  make  sale  of  the  land  to  the  best  advantage, 
by  these  devises  the  wife  has  but  a  bare  authority,  and 
there  needs  no  surrender  to  make  the  sale ;  for  upon  the 
nomination  of  the  vendee,  he  shall  be  in  by  the  will  of  the 
devisor  **. 

2.  What  Estate  or  Interest  may  be  street  qf  a 

Surrender. 

A  SCKBENDER  being  the  relinquishment  of  the  tenancy, 
holding,  or  seisin,  of  the  copyholder  into  the  hands  of 
the  lord,  it  seems  to  follow,  that  no  other  than  a  legal 
estate  or  interest  can  properly  be  the  subject  of  the  sur- 
render, for  the  person  having  the  legal  possession  is  the 
tenant  to  the  lord.  If,  therefore,  he  have  an  equitable 
estate  only,  or  any  other  interest,  which  lies  not  in  tenure; 
he  must  pass  it  by  some  other  mode  of  conveyance,  as  by 
release,  assignment,  or  devise  *. 

Thus  if  a  person  be  wrongfully  admitted  to  a  copy- 
hold,  the  person  having  the  right  cannot  surrender  his 
interest  to  another  till  he  gain  possession  by  admittance, 
but  can  only  release  or  assign  his  right'.  But  yet  persons 
entering  with  a   strong  hand  into  a  copyhold  vrill  not 

*  Moor,  271 ;  1  And.  192.  ^on,  1  Ves.  121  ;  Gibson  v. 

b  n  ju      a      n        1  Montfort,  lb,   485;  See  v. 

Oodb.  46;    Cro.  Jac.  j^^  1H.Blac.461, 
iS^&ee  Holder  Y.  Preston,        a  Quienton's  Ca.    4   Co. 

2  Wils.400,  b.  I*.  2g^  J,,  ij^t  q^are,  whether 

^  See  Hawkins  v.  Leigh^  his  surrender  shall  not  be 

I  Atk.  388  ;  Macey  v.  S/Mr-  construed  to  operate  as  a 

fner,  lb.  389  ;    Tuffndl    v.  release.    Et  vide  Spindkr  v. 

Page,  2  lb.  38  ;  Car  v.  JB/t-  Wilford,  2  Vem.  16  j  Stone 

son,  3  lb.  73 ;  Allen  y,Poul»  v.  Exton,  2  Show.  82. 
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COPYHOU)  prevent  the  person  having  right,  or  his  heir,  from  entering^ 
ESTATE.  .  and  making  a  surrender;  nor,  consequently,  enable  the 
tvrong-doer  to  surrender,  because  such  entry  does  not 
make  him  tenant  to  the  lord,  as  there  can  be  no  disseisin 
of  a  copyhold  on  account  of  the  seisin  always  continuing 
in  the  lord  *.  ' 

So  though  the  lord  should  seise  the  copyhold  and 
grant  it  to  another  who  is  admitted,  yet  the  rightful  owner 
may  enter,  and  surrender,  as  on  his  entry  he  will  be  in  of 
hid  former  estate  ^. 

But  before  entry  in  either  of  the  foregoing  cases  he  can 
only  transfer  his  right  by  release  or  other  common  law 
conveyance,  he  cannot  however  release  to  the  disseisor,  for 
he  is  not  tenant  to  the  lord  ^. 

Again,  a  purchaser,  or  other  cestui  que  use  of  a  copyhpld, 
cannot  surrender  to  another  till  his  own  admittance, 
because  till  then  he  has  a  mere  equitable  interest,  as  the 
legal  estate  continues  in  the  surrenderor,  who  remains 
tenant  to  the  lord  ^. 

.  Also,  if  any  power  or  authority  to  sell  or  appoint  be 
given  to  another,  he  cannot  pass  ^ny  interest  under  such 
powet  by  surrender,  but  the  vendee  or  appointee  will  be 
in  by  the  original  instrument,  without  any  new  surrender 
to  his  use^ 

If  a  copyholder  surrender  on  condition,  he  may  release 
the  condition;  for  a  right  or  condition  cannot  properly  be 
^ven  or  determined  by  surrender^. 

There  can  be  no  surrender  of  a  mere  equitable  estate  or 

•  Keen  v.  Kirbtf^  2  Mod.  accept  the  surrender  of  res^tii 

32 ;  Joiner  v.  LanAert,  Cro.  que    use,    this    would    not 

Jac..  36.  amount  to  a  virtual  admit- 

'  Co.  Copyh.   s.  56,   tr.  tance  ?  Vide  Gilb.  Tep  257, 

129.  281. 

<  Wakeford's  Ca.  i  Leon.  '  *  Holder    v.    Prekon,    2 

102.  Wih.  400;  Beat  y.  Shepherd, 

^  Yely.  1*44 ;  Brownl.  143;  Cro.  Jac.  199.  . 

2  Dumf.  &  East,  4.    But  *  See  Hull  v.  Skarbrook^ 

jwtfTf,  whether  if  the  lord  Cro.  Jac.  36. 


«H.  !•   §  Vll.]  CONVBYANCINti.  7 J 

interest^    If,  therefore,  a  copyhold  be  in  mortgage/  the   COPYHOW 

mortgagor  may  pass  hia  equity  of  redemption,  or  devise  it  i_ 

by  his  will  without  any  surrender*". 

So  cestui  que  trust  of  a  copyhold,  having  an  equitable 
estate  only,  may  pass  or  devise  it  vntbiout  surrender".        . 

A  rent  in  gross  cannot  be  surrendered  because  not,  te- 
nable by  copy,  but  a  rent  will  pass;  by  surrrender,  as  in^ 

cident  to  the  reversion  °. 

'         .  •  ' 

But  though  strictly  nothing  but  the  legal  estate  of  tb^ 
copyholder  can  be  made  the  subject  of  a  surrender,  yet  it 
is  not  necessary  that  this  legal  estate  should  be  in  imme- 
diate possession.  A  reversion  or  remainder  may  be  sur- 
rendered equally  as  an  estate  in  possession,  for  the 
tenant  of  the  freehold  in  pofeisession  and  the  persons  in  re- 
mainder or  reversion  are  equally  in  the  seisin  of  the  fee^ 
And  the  admission  of  the  particular  tenant  in  the  case  of 
copyholds,  is  an  admission  of  the  remainder-men  also^  (i). 

So  also  may  the  estate  of  the  heir  of  the  reversioner  or 
remainder-man  or  particular  tenant  be  surrendered  before 
admittance,  for  he  has  a  legal  interest  in  the  land  imme" 
diately  on  the  death  of  the  ancestor'. 

So  if  there  be  baron  and  feme  copyholders,  to  them  and 

■  Gilb.  Ten.  428 ;  Roue  v..  Wilford,  2  Vem.  16 ;  Aaidim 

Lowe,  I  H.  Blac.  461.  v.  Smth,i  Leon.  315. 

•  Free.  Ch.  33« ; .  Wiison        '  ^ee  Co.  Lit.  266,  b,  n. 

T,  Woddell,  1  Brownl.  143.  ^^^  Gvppen  v  Btmnev  Cto 

•GreenMU  y.  GtuMU,  mh.  50^,  CokhitlTColchin]  . 

2  Vem.  68&  680 ;  Aiw  v.  j,^  gg^    ^^^  ^  Ughtfoot, 

irnnara  v.  Jones,  1  Bro.  Ch.   ^^^  ^  p^^„^  lb.  1 1 1 .         , 

^*-  4<>*  •  '  Gyppen  v.  Bumey,  Cro. 

f  Co.  Cop.  42 ;  Calt.  54.;  Eliz.  504 ;  4  Co.  2t,  b ;'  Cro. 
GUb.  Ten.  331 ;  Spindler  v.    jac.  36. 


(1)  This  is  not  however  the  case  of  the  snrrender.of 
such  reversioner  or  remainder-man  Avho,  before  admission^ 
is  not  in  .the  seisin  of  the  estate,  biecause  he  has  never  been, 
accepted  by  the  lord  as  tenant.    1  Watk.  Copyb.  59. 
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^Qf  YttOLD   the  heirs  of  ^e  baron,  and  the  baron  die,  the  heir  may 
ESlATE.      a^utender  his  reversion  before  admittance,  and  during  the 
life  of  the  feme;  and  this  is  a  good  surrender;  for  the  re- 
rersion  was  cast  upon  him  by  descent,  before  any  ad- 
mittance '. 

btit  a  i^rrender  by  an  heh*  apparent  in  the  life-time  of 
IStB  ancestor,  whom  he  sumves,  will  not  estop  his  heir 
from  claiming  against  the  surrenderee,  for  a  surrender,  as 
We  shall  see  hereafter,  works  no  estoppel  ^ 

3.  Who  tnay  mrrender  their  Estate  in  Copyholds. 

All  persona  who  .may  make  grants,  or  convey  their 
estates  at  common  law,  may,  by  surrender^  pass  their 
oopyhold  lands>  but  none  else.  Thus  if,  an  infant  surren- 
der c<^yhold  lands,  he  may  at  his  full  age  disagree,  and 
enter  thereupon;  for  this  is  not  a  conveyance  of  equal  so- 
lemnity with  a  feoffinent  whidi  works  a  discontinuance, 
and  which  notwithstanding  the  infant  may  avoid  at  his 
fuH  age"  {}). 

So  neither  can  a  feme  covert  surrender  lands  unless  on 
being  finely  exaasined  by  the  steward,  but  on  such  exa- 
mination she  may' ;  and  if  there  be  a  custom  for  her  to  be 
exottundd  before  two  tenants  out  of  tiiemanor,  it  is  good  i"; 
and  so  by  special  cnstoni,  though  she  be  an  infant*. 

But  a  surrender  by  a  feme  covert  of  her  lands  without 
the  assent  of  her  husband,  is  bad;  and  that,  it  is  said, 

•  Roll.  Abr.  500 ;  Cro.  Poph.  39  ;  Gooles  v.  Grant, 
Bhs.  66a;  S.C.  Yelv.  145;    Moor,  597. 

and  Brownl.  143,  S.  P.  *  1  Hen.  Blac.  344. 

*  3  Term  Rep.  365.  ^  Erish  v.    J2ii;er5,    Cro. 
'  Knight  V.   Footman^    1     Eliz.  717. 

Leon.  96;  BuUockr.  Debiey,        *  1  Hen.  Blac.  345. 


(1)  But  an  infant  mortgagee  or  trustee  of  copyholds  may 
surrender  by  order  of  the  Court  of  Chancery,  under  the  sta- 
tute 7  Anne,  c.  19.  Nayler  v.  Strode,  2  Ch.  Rep.  392; 
Harman  v.  Morgan,  7  Dumf.  8c  Bast,  103. 


ESTA7X 


rH.  !•  %  VII.]  CONVBTANCIKG.  yg 

thoagh  Buch  surrender  be  warranted  by  the  cuatotn  * :  COPVI^LD 
unless  the  estate  be  settled  on  the  wife  to  her  own  sepa- 
rate use,  in  which  case,  it  seems,  a  surrender  by  her  alone 
win  be  good«  Thus,  Where  a  married  womkn  living  apart 
from  her  husband  under  arficles  of  separation,  by  Which 
he  covenanted  that  she  shduld  enjoy  to  her  own  use  all 
such  estates  as  should  come  to  her  during  her  coverture, 
alid  tfiat  he  would  join  in  all  necessary  conveyances,  and 
in  surrendering  the  copyholds  to  such  uses  as  she  should 
appoint,  the  court  was  of  opinion  that  she  might  sur- 
render the  copyholds  without  the  husbaind  joining,  and 
without  a  special  custom  for  that  pmpose;  for  that  the 
wife  is  tenant  of  the  copyhold,  and  not  the  husband ;  that 
the  estate  can  be  forfeited  or  surrendered  only  by  her  acts, 
not  by  his ;  that  the  authority  which  he  acquires  by  his 
marital  rights  to  direct  afad  control  her  acts,  was,  by  his 
covenant  in  the  present  instance,  annulled,  or  at  least 
suspended;  and  there  was  then  no  impediment  to  the  viet- 
lidity  of  an  act  passed  in  the  court  of  the  manor  between 
her  and  the  lord  ^. 

And  even  though  her  estate  is  not  settled  to  her  sepa^ 
rate  use,  yet  she  may  surrender  it  with  the  assent  of  her 
husband  without  his  joining  in  the  surrender^;  and  the 
husband's  being  present  when  the  surrender  is  taken  has 
been  holden  to  be  sufficient  evidence  of  his  assent'. 

4.  To  wham  a  Surrender  rf  Copyholds  may  be  made. 

A  suBRBNDEB  may  be  made  either  to  the  lord  of  the 
manor  himself  in  person,  to  his  steward,  or  his  deputy; 
to  the  bailiff,  beadle,  or  reeve ;  or  to  particular  tenants, 
according  to  the  custom  of  the  manor. 

*  Stevens  v.  Tyrrell,  2  «  1  Watk.  Copyh.  64 ;  and 
Wds.  1.  Cases  there  (to). 

*  Campion  yr.  CoUinson.  t  *  Taylor  v.  PhUlhs,  i 
Bro.  dh.  Ca.  877>  3^7 ;  Ves.  229 ;  and  vide  Moor, 
1  Hon.  Blac  341, 351.  ls3i  c.  s68. 


ESTATE. 
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.COPYHOLD     .  And.  when  made  to  the  lord,*  it, matters  not  whether  \t^ 

be  so  \>y  right,  or  by  wrong ;  whether  he  be  tenant  in 
fee-sipiple,  in  tail,  for  life,  for  years,  at  will,  or  by  suf- 
ferance ;  whether  he  have  an  absolute  or  defeasible  estate  ; 
or  whether. he  have  any  estate  at  all  or  not,  as  an  abator, 
intrufler,  or  disseisor ;  or  a  guardian,  infant  or  the  like, 
for  his  acceptance  of  the  surrender  and  his  admittance 
thereupon,  shall  not  be  impeached  on  account  of  his  title, 
they  being  judicial  or  rather  ministerial  acts,  which  every 
lord  jn  possession  is  bound  to  perform*.  And  the  sur- 
renderee, when  admitted,  is  in  solely  under  him  who 
made  the  surrender,  and  not  by  the  lord. 

But  this,  according  to  some,  must  be  understood  only 
where  the  surrender  is  to  the  use  of  a  third  person,  and 
not  where  it  is  made  to  the  lord's  own  use,  or  to  be  dis- 
posed of  as  he  shall  please ;  for,  in  such  case,  a  surrender 
to  a  lord  by  wrong,  as  the  disseisor  of  the  manor,  shall,  it 
is  said,  have  no  operation,  not  even  to  extinguish  the 
copyhold^.  But  though  it  is  clear  that  a  lord  by  wrong 
ought  not  to  be  permitted  to  prejudice  the  rightful  lord, 
and.therefore  that  the  grant  of  the  copyhold  by  such  dis- 
seisor after  surrender  made  to  him,  would  be  void  against 
the  rightful  lord^,  yet  there  appears  to  be  no  reason  why 
such  surrender  should  not  operate  as  an  extinguishment 
of  the  copyholder's  interest,  since  such  construction  can 
injure  neither  the  lord  nor  the  tenant ;  not  the  lord,  for 
he  would  derive  an  accession  of  interest  by  the  extinguish- 
ment ;  nor  the  tenant,  whose  intent  was  to  relinquish  his 
tenancy**. 

So  if  the  lord  of  a  manor  for  the  time  being,  be  a  lessee 
for  Kfe,  years,  or  at  will ;  a  guardian,  or  any  other  having 
but  a  particular  interest,  accept  a  surrender,  and  before 
admittance  the  lord's  interest  determine,  the  next  lord 

•  1  Co.  140;    4  lb.. 23,        '  Pitt  V.   JIfoor,    Sir  T. 
'«4,  a.  28,  b  ;  Co.  Lit.  58,  b  ;    Jones,  153  ;  2  Show.  156^ 
Co  Copyh.  34.  «  Ibid. 

^  Vide  I  Freem.  245. 
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«hall  nevertheleas  be  compiled  to  admit,  according  to  the    COPYHOLD 
flurrender,  though  he  come  in  .paramount  the  lease  for      ^^^'^ 
life,  or  other  particular  interest  K 

And  it  is  the  same  when  the  surrender  is  made  to  the 
steward ;  who,  in  like  manner,  in  taking  the  surrender, 
acts  ministerially  only ;  "  The  law  is  not,  therefore,''  says 
Lord  Coke,  ''  very  curious  in  examining  the  imperfections 
of  his  person,  nor  the  lawfulness  of  his  authority;  for  be 
he  an  infant,  or  wm  compos  mentis;  an  idiot,  or  lunatic; 
an  outlaw  or  excommunicated,  yet  what  things  soever  he 
perfbiiBS  as  incident  to  his  place,  can  never  be  avoided 
for  any  such  disability,  because  he  performs  them  as 
judge,  or  at  least  custom's  instrument;  and  for  his  autho* 
rity,  though  it  prove  but  counterfeit,  if  it  come  to  exact 
trial,  yet  if  in  appearance  or  outward  show  it  seems  cur- 
rent, it  is  sufficient^. 

And  a  surrender  made  to  the  steward's  deputy,  or  the 
appointee  or  attorney  of  such  deputy,  will,  it  seems,  be 
equally  valid  as  if  made  to  the  steward .  or  deputy  him- 
self. 

A  surrender  ihay  also  be  made  to  the  bailiff,  beadle, 
or  reeve  of  the  manor,  but  with  this  difference,  that  a 
surrender  to  these  officers  can  only  be  made  in  the  manor 
coort^  unless  by  special  custom"^:  whereas  a  surrender 
made  to  the  lord,  his  deputy  or  steward,  may  be  'made 
not  only  out  of  comrt,  but  out  of  the  manor  itself  "• 

Lastly,  by  the  general  custom  of  copyholds,  a  surrender 
may  be  made  to  certain  tenants  of  the  manor,  which 
may  be  either  to  one  or  more,  according  to  the  parti- 
cular usage  of  the  manor  ^ :  in  which  case  the  heir  of  a 

'  1  RoD.  Ab.  503 ;  6  Co.  6 ;  ■  Co.  Lit.  59,  a. 

Cro.  Jac.  98;  Co.  Lit.  59,  b,  "  Dunjietd  v.  Andre^os,  i 

and  n.  402.  Salk.  184. 

^  Co.Copyh.  s.  41,  tr.  104.  •  Co:  Copyb.  s.  34,  tr.  79; 

'See  Parker  v.   Keck,   1  6 Co.  76,  a;  Kitch.  102, b; 

Com.  84 ;  1  Salk«  95 ;  1  Ld.  1  Roll.  Rep,  25. 
Ravm.  658  ;    Hegger    and 
fmon,  4  Leon,  u  1 . 
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6cf!PYU0lX)    copyholder  deceased  is  holden  to  be  a  sufficient  tenant 

for  the  purpose,  though  he  has  not  been  admitted^.  Btit 
if  a  copyholder  be  attainted  of  felony,  or  the  like,  he 
<;annot  take  a  surrender,  even  though  he  be  afterwards 
pardoned ;  f(tr,  on  the  attainder,  he  ceased  to  be  a  tenant 
of  the  manor'. 

5.  To  whose  Use  a  Surrender  may  be  nihde, 

A  SURRENDER  of  copyholds,  as  the  means  of  transfer*- 
ring  them  from  one  person  to  another,  not  being  made 
immediately  to  the  person  intended  to  be  benefited  by  the 
surrender,  but  to  the  lord,  8ic.  as  a  medium,  or  trustee  for 
him,,  a  husband,  contrary  to  the  maxim  of  the  ccnnmon 
law  that  the  husband  and  wife  are  one  person,  may  sur- 
render a  copyhold  to  the  use  of  his  wife*>,  or  the  wiife  her's 
to  the  use  of  her  husband  ( I ). 

For  the  same  reason,  one  joint-tenant  may  surrender 
to  his  companion  ^ 

And  a  surrender  to  the  steward,  to  the  use*  of  the 
steward,  is  good,  to  give  the  steward  an  interest;  for 
the  surrender  is  in  truth  to  the  lord,  and  not  to  the 
steward*. 

A  man  may  surrender  copyhold  lands  immediately  to  the 
use  of  an  infcuit  in  ventre  sa  tnere^  for  a  surrender  is  a 
thing  executory,  and  nothing  vests  before  admittance; 
and  therefore  if  there  be  a  person  to  take  at  the  time  of 

^  Munifas    v.   Baker ^    i         M^o.  29,b;  Co.Copyh. 
Keb.  25.  35 ;  Glib-  Ten.  220. 

'  BennUm  v.  Strode,  Sir  J ^'''  Copy.  s.  35;  Kitth. 
rwi  ¥  oo,  a. 

T.Jones,  190.  •  Cro.  Eliz.  717. 


(1)  But  it  is  otherwise  of  the  lord  himself,  ^ho  caiinot 
grant  a  copyhold  to*  the  use  of  his  o\fn  wife;  for  there 
being,  in  this  case,  no  intermediate  person  to  take  for  the 
wife,  the  maxim  of  the  law,  which  applies  in  regard  to 
freehold  property,  here  equally  appBes  with  respect  to 
copyholds.     Firebrass,  dem.  Sytnes  v.  Pennant,  ^  Wils.  254. 
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Ae  admittance,  it  is  sufficient  * ;  for  it  is  not  like  a  grant   coPYHOtP 
at  common  law ;  for  there,  if  there  be  nobody  to  take,  the       ESTATE 
grant  is  void,  because  the  estate  must  be  somewhere,  and 
the  grant  puts  it  out  of  the  grantor.    But,  in  the  case  of 
a  surrender,  there  is  no  inconvenience  at  all,  for  the  sur- 
renderee has  nothing  till  admittance.  But  die  estate  is  in  . 
the  surrenderor.     But  still  it  should  seem  that  the  sur- 
renderee  must  be  in  esse  at  the  time  of  admittance,  in  order 
to  make  the  surrender  good,  which  seems  to  be  implied  by 
Lord  Coke,  who  says,  that  '^  if  at  the  time  of  admittance 
the  grantee  be  in  rerum  natura,  that  will  serve  " ;"  which 
implies  that  the  admittance  is  to  be  made  after  the  usual 
manner ;  not  that  the  admittance  shall  be  put  off  till  there 
is  such  a  person,  for  then  it  would  have  been  to  no  pur- 
pose to  have  made  use  of  this  qualifying  proviso  ^. 

6.,  How  a  Surrender  may  be  made. 

It  is  notin  general  necessary  that  the  copyholder  should 
make  the  surrender  in  person;  for  if  he  be  of  full  age  and 
capacity,  it  will  be  equally  good  if  made  by  attorney ;  but 
if  the  person  be  non  compoSf  an  infant,  or  a  feme  covert, 
(where  they  are  capable  of  making  a  surrender)  the  sur- 
render must  be  made  in  person,  as  none  of  these  can  ap- 
point an  attorney,  either  by  the  common  law  or  custom ; 
and  the  act  of  9  (Seo.  I,  enabling  infants  and  feme  coverts 
to  make  attomies,  extends  only  to  the  admissions  to 
copyholds,  and  not  to  the  surrendering  them. 

So  executors  or  other  persons  empowered  to  sell  the 
copyholds  of  their  testator^  must  surrender  in  person,  and 
not  by  attorney;  for  it  is  a  rule  of  law,  that  persons,  who 
themselves  possess  but  a  delegated  authority,  cannot 
transfer  their  authority  over^. 

'  Co.  Copyh.  9 ;   i  Roll.  ""  See  Gilb.  Ten.  263. 

Bep.  109,  138,  553;    vide  ''9Co-75,b;  Co.Copyh. 

Moor,  637,  oont.  s.  3^-    ' 

■  Co.  Copyfa.  s.  85. 
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COPYHOLD  But  in  all  other  cases,  where  a  copyholder  may  by  the 
general  custom  of  the  realm  surrender  in  person,  he  may 
do  so  by  attoraey ;  where,  however,  a  special  custom  is 
requisite  to  enable  him  to  surrender  personally,  as  to  sur- 
render to  the  bailiff,  or  reeve,  or  tenants  of  the  manor, 
there  a  similar  custom  is  necessary  to  validate  his  sur- 
.render  by  attorney*  (i). 

In  no  case,  however,  is  a  copyholder  compellable  to 
surrender  by  attorney,:  nor  is  a  purchaser  in  any  case 
obliged  to  accept  of  such  surrender,  unless  under  peculiar 
circumstance9|  rendering  a  personal  surrender  impos- 
sible ^. 

And  wherever  a  surrender  by  an  attorney  is  good,  it 
may  be  made  in  the  same  manner  as  it  might  be  made  by 
the  principal,  i.  e.  either  into  the  hands  of  the  lord  or  the 
steward,  in  court  or  out  of  court*;  and  if  made  to  the 
lord  himself,  it  may  be  made  out  of  the  manor  ■  (2). 

7.  What  Words  mil  amount  to  a  Surrender. 

•It  is  said  by  Sir  Edward  Coke,  that  the  word  surrender 
i^  vocabulum  artis,  and  therefore  absolutely  necessary  to 
be  used  in  effecting  a  surrender;  "  for  if  this  one  .word 
be  wanting,  all  other  words  used  in  ordinary  conveyances 
are  insufficient  and  ineffectual  to  convey  any  copyhold 
estate  ;  and  if  a  copyholder  come  into  court,  and  offer  to 

*  See  Co. lit.  50,  a;  9C0.  •  9  Co.  75,  b;  Qilb.  Ten. 

75,  b;  Gilb.  Ten.  252;  Co.  251 ;    1  Watk.  Copyh.  67, 

Copyh.  s.34.  77. 

'  See  Symrns    v.    Smith,  "  Dudfield  v.  Andrews,  i 

Cro.  Car.  299 ;  Mitchell  v.  Salk.  184. 
Neale,  2  Ves.  679. 


(1)  As  to  the  mode  of  appointing  an  attorney  for  the 
surrender,  Scc^  of  copyholas,  and  his  authority,  when  ap- 
pointed, see  1  Watk.  Copyh.  68. 

(2)  It  is  indeed  said,  in  Mitchell  v.  Neale,  2  Ves.  680, 
that  a  surrender  by  attorney  cannot  be  out  of  court;  but 
this  seems  to  be  a  mistake  of  the  reporter.  See  Authorities, 
supra,  . 
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pass  his  copyhold  by  words  of  grant,  gift,  bargain  and  COPYHOLD 
sale,  or  such  like,  I  doubt  he  will  fail  of  his  purpose ;  for 
as  he  is  tied  to  a  single  form  of  assurance,  so  is  he  re- 
strained to  peculiar  words  in  his  assurance  ^.''  This  posi- 
tion must,  however,  be  understood  with  much  qualifica- 
tion; for  it  is  laid  down  in  other  books,  that  a  very  small 
matter  will  siiffice  in  throwing  a  copyhold  into  the  lord's 
hands,,  where  the  lands  are  to  pass  for  the  lord's  immediale 
benefit  ^ ;  but  that  the  law  will  be  more  strict  in  requiring 
a  rigorous  compliance  with  form,  when  the  intent  of  the 
surrender  is  to  pass  the  copyhold  to  a  stranger';  and  that 
it  is  only  where  the  effect  of  the  surrender,  if  established, 
will  destroy  the  interest  of  a  third  person,  that  the  law  stre- 
nuously insists  upon  the  actual  use  of  the  word  surrender, 
according  to  its  true  castomary  import". 

If,  therefore,  the  copyholder  use  the  words  '^  bargain 
and  sell,''  instead  of  surrender,  it  will  be  sufficient  to  ex« 
tinguish  his  copyhold  for  the  benefit  of  the  lord ' ;  but  if  they 
be  used  for  the  purpose  of  surrendering  the  copyhold  to 
a  stranger,'  they  will  be  ineffectual,  and  the  heir  of  the 
copyholder  may  avoid  the  surrender  *.  And  where  the  in- 
terest of  a  third  person  would  be  affected  by  the  form 
used,  if  established  as  a  good  surrender,  the  customary 
form  must  be  strictly  complied  with.  .  Thus,  if  A,  being 
seised  in  fee  of  a  copyhold  manor,  grant  certain  customary 
lands,  parcel  thereof,  to  B.  to  hold  to  B.  C.  and  £)•  for 
their  lives  successively,  as  they  are  named  in  the  grant,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  manor, 
and  B.  is  admitted  within  the  manor,  there  is  a  custom 
that  the  firiat  person  in  such  copy  named  may  surrender 

*»  Co.^  Copyh.  s.  39 ,   sed  ^  Carth.  57 ;  Co.  Copyh. 

vide  Gilb.  Ten.  252, 311;  and  s.  39. 

Zinson  v.   Talmash,    Sir  T.  •  Zinson  v.   Talmask,  ubi 

Jones,  142;    2  Shaw,   131  ;  supra, 

1  Freem.  263.  ^  Blennerhasset    v.  Hum- 

•  Zinson  v.  Talmash,   ubi  berstone,  ubi  supra, 

mpra ;  Blennerhasset  v.  Hum^  «  Co.  Copyh.  s.  39 ;  Carth. 

berstone,   Hut.   65 ;    Sir  W.  r^y. 
Jones,  41. 
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COTTHOID  allibe  lands,  and  thereby  determine  and  diesiroy  the  title 
and  estate  of  the  other  persons  therein  named ;  and  A. 
and  \B.  covenant  to  -levy  a  fine  of  the  manor,  and  of  the 
customary  lands  by  name,  to  the  use  of  a  stranger  in  fee, 
and  the  fine  is  levied  accordingly;  yet  this  does  not 
amount  to  a  surrender  within  the  custom^  so  as  to  bar  the 
estate  of  B.  and  C. ;  for  the  custom  extends  only  to  the 
copyhold  estate,  and  that  cannot  pass  by  the  fine^. 

Where,  however,  the  rights  of  others  are  not  hurt  by 
th6  surrender,  it  should  seem  that  any  word»  spoken  ia 
court,  (or  out  of  court  seriaiim,  to  one  authorized  to  take 
a  surrender',)  with  a  view  of  expressing  the  copyholder's 
intent  to  surrender  his  estate  to  the  use  of  another,  wil 
be  sufficient  to  pass  the  estate,  as  if  he  request  that  hia 
son  may  be  admitted  in  his  roomj;  or,  if  he  says  that  he 
.  is  weary  of  his  copyhold,  and  requests  his  lord  to  take  it 
again,  this  has  been  holden  to  be  a  sufficient  sur- 
render*^ (i). 

But  to  say  that  he  renounces  his  copyhold,  and  will  hoM 
it  no  longer,  is  no  surrender,  because  he  lintiits  it  to  no- 
body ' ;  so  if  he  says  that  he  is  content  to  surrender,  yet  it 
is  no  surrender,  for  that  only  expresses  his  indication  te 
do  it,  not  that  he  actually  doth  it". 

So  therefore  neither  will  a  covenant  to  surrender  amount 
to  a  good  surrender  to  pass  the  estate  over,  though  pre- 
sented by  the  homage '^. 


*  Raym.  402,  adjudged 
and  affirmed  on  writ  of  errot ; 
and  see  Zinson  v.  Talmashf 
2  Show,  130 ;  Sir  T.  Jones, 
142;  1  Freem.  263. 

'  Watk.  Copyh.  57. 

j  Carth.  67,69. 

^  Calth.  68 ',  Hut  6^ ;  Sir 
W.  Jones,  42 ;  Winch.  57, 67 ; 
1  Roll.  Abf.  602. 


'  1  Roll.  Abr.  502 ;  Kitch. 
124;  Calth.  gS,  seaqtian; 
ei  vide  Gilb.  Ten.  301. 

"  1  Roll.  Abr.  602 ;  Hut. 
81;  Kitch.  124,  b;  Carth. 
58 ;  Gilb.  Ten.  25ft. 

°  Zinson  v.  Talmash,  ubi 
supra ;  The  King  v.  Manor  of 
Hendim,  2  Durnf.  &  E.  484. 


(1)  But  qua:re,  these  cases  seem  to  operate  as  an  eitifi" 
gnishmeHf. 
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Bvt  where  A.  lord  of  ^  manor  whereof  JB.  was  a  copy-   coPVHOLp 
holder  in  fee,  and  the  Iwd  pretended  that  his  copyholder      • 
bad  forfeited,  and  thereupon  entered  into  communication  "^ 

with  him  about  it,  and  it  was  agreed  that  JB.  should  pay 
5/.  to  the  lord,  and  that  in  consideration  thereof  C.  should 
esjoy  the  said  customai^  lands  (except  a  wood)  for  his 
life,  and  also  of  A,  his  wife  durante  vi^uitaie,  and  that 
C.  should  have  election  whether  he  would  have  those  lands 
assured  to  him  by  copy  or  by  bill,  and  he  chose  by  bill, 
which  was  accordingly  done;  the  court  held  this  a  good 
surreniler  for  life,  and  that  the  lord  had  the  wood  dis- 
cha^^d  of  the  customary  interest,  the  communication^ 
amouatiog  to  a  surrender*^. 

And  it  is  now"  fully  settled,  that  a  copyhold  may  be 
surrendered  by  implication. 

If,  therefore,  a  copyholder  in  fee  comes  into  court,  and 
there  accepts  a  copy  to  himself  for  life,  then  to  his  wife  for 
life,  then  to  his  son  for  life;  that  is  tantamount  to  a 
surrender  to  these  uses;  but  yet  the  old  reversion  still 
continues  in  him,  for  there  is  no  ground  to  make  a  surren- 
der of  that  by  construction,  because  he  has  made  no  dis- 
position of  itP ;  for  had  an  actual  surrender  been  made,  no 
more  would  have  passed  than  what  was  sufficient  to  satisfy 
suchu^esi  and  no  further  surrender  therefore  shall  be  im- 
plied than  is  requisite  for  the  same  purpose^i. 

8.  Of  the  Construction  and  Operation  rf  a  Surrender. 

1.  To  take  effect  in  the  life-time  of  the  Party- 
A  suKRENDEB,  WO  havo  observcd,  is  rather  a  manifesta- 
tion of  the  alietior's  intention  than  a  transfer  of  any  legal 
interest  in  possession ;  no  estate  passes  either  to  the  lord  or 
the  nominee  immediately  on  the  surrender,  but  the  origi- 
nal estate  of  the  surrenderor  continues  in  him  unaltered 
tiHthe  admittance  of .  the  new  tenant;  tiU  whicli  time 
•1  Leon.  19.  265;    sed  contr.    lb.   501, 

f  Shepherd  \.  Adams,    3    ^'^',    t,      ««r^    >i-n 
Bulstr.  80 ;  1  RoU,  Abr.  1 7 1 ,        '  Gilb.  Ten.  264,  4oO. 
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COPYHOLD  the  surrender  or  continues  tenant  to  the  lord,  and  is  an- 
swerable  for  the  rents  and  services  incident  to  the  teniu^e'. 
He  may  also  maintain  an  action  of  trespass,  notwithstand- 
ing his  surrender';  and,  if  he  die,  the  land  will  descend  to 
his  heir^  He  may  even,  if  the  surrender  were  without 
any  valuable  consideration,  surrender  to  a  third  person 
without  any  formal  revocation  of  the  first  surrender  ". 

The  surrenderee  taking  nothing  by  the  surrender  till 
admittance,  it  follows,  that  till  admittance  he  cannot 
commit  a  forfeiture^,  nor  surrender  to  another';  and  even 
should  such  second  surrenderee  be  admitted  by  the  lord, 
yet,  according  to  some,  no  interest  is  vested  in  him  by 
such  admittance;  for  the  first  surrenderee  had  nothing 
upon  which  the  surrender  could  operate,  and  the  admit- 
tance of  the  second  surrenderee  is  no  admittance  of  the 
firsts.      . 

Bui  though  the  surrenderee  has  no  estate  in' the  land 
till  admission,  yet  when  such  admittance  is  had,  he  is  in 
from  the  time  of  the  surrender,  and  is  entitled  to  the  rents 
and  profits  firom  that  time,  and  avoids  all  mesne  acts  and 
incumbrances  of  thc^  surrenderor  *.  If,  therefore,  the  sur- 
renderor shoiJd  die  before  the  admittance  of  the  surren- 
deree, the  descent  of  the  heir  and  the  fireebench  of  the 
widow,  though  they  would  both  take  place  ad  interim, 
will  be  defeated  on  the  surrenderee's  admission*.  And  so^ 
on  the  other  hand,  if  the  surrenderee  die  before  admit- 

'  Burgaine  v.    Spurling,  *  Wilson  v.    Weddell,    i 

Cro.  Car.  283;  Co.  CopyB.  firownl.  143. 

»•  39-               ^  ^  Yelv.  144 ;  Gilb.  Ten. 

»  Berry  v.  Greene,  Cro.  274;    Gyppen   v.    BunneVi 

Eliz.  349.  Cro.  Eliz.  504 ;     sed   vi<f . 

«  Frosel  v.    Welsh,    Cro.  1  Watk.  Copyh.  101  (m). 

Jac.  403.  *  Benson  v.  Scott,  1  Salk. 

"  Burgaine  v.   Spurlinff,  185;  Carth.  276;    12  Mod. 

Cro.  Car.  283 ;  Fitch  v.  Hock-  49 ;  3  Leon.  385 ;  Yaughan 

/ey,Cro.  Eliz. 442 ;  TAnw^iM/f.  v.  Atkins,    5  Burr.    2785.; 

V.  Cunningham,  2  Bl.  Rep.  Roe  v.  Hicks,   2  Wils.  15  * 

1046.  HoM/asiv.Wil/iams,  iBumL 

*"  Koe  d.  Jeffereys  v.  Hicks, ,  &  E.  600. 
2  WHs.  13^  If) ;  Co.  Copyh.         «  Ibid. 
«.  59- 
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tance^  his  heir  will  be  in  by  descent,  and  by  his  own    COFTHOLD 

ESTA.TS. 

admittance ;  and  the  widow  of  the  surrenderee  will  like-  . 

wise  be  entitled  to  her  freebench,  be<iause,   wherever, 
admittance  is  had,  it  has  retrospect  to,  and  gives  title 
fromy  the  time  of  the  Surrender  ^  (i ). 

The  surrenderee  has  also  sueh  an  interest  in  the  pre« 
mises  surrendered  to  him,  eten  before  admittance,  as  may 
be  the  subject  of  an  assignment  or  a  devise ;  for  the  vendor 
stands  seised  for  the  surrenderee  as  a  trustee  for  him,  tiH 
a  legal  conveyance  be  made  to  him  ^. 

Thus,  if  a  surrender  be  made  to  the  use  of  A.  who  be- 
fore admittance  devises  the  lands  to  another,  and  dies ;  the 
devisee  shall  take  by  virtue  of  this  devise,  the  testaitor 
having  an  eqtiitable  estate  in  him  immediately  on  the  sur- 
render to  his  use,  and  the  surrenderor  held  as  a  trustee  for 
him  till  his  title  was  perfected"*  (i). 

And  a  surrender  made  by  a  joint-tenant  will  effect  a  se- 
verance of -the  joint  title  before  admittance  of  the  no- 
minee*. 

Much  difference  of  opinion  appears  to  have  prevailed  Um  of  Conr- 
in  the  -construction  of  surrenders  of  copyholds  to  uses, 
with  respect  to  whether  the  limitation  is  to  be  construed 
with  the  same  strictness  as  in  a  common-law  conveyance, 
or  whether  it  is  to  receive  the  more  liberal  exposition  "which 

*Gilb.Ten.230;  Vaughan  Chan.  Rep.  76;   2  Freem. 

V.  Atkins,  5  Burr.  2764.  157 ;  and  see  1  Dumf.  &  E. 

'  Holdfast  Y.  Chpham,  1  601. 
Dumf.&E.  601 ;  l%e  King        «  Co.  Lit.  59,  b ;  Pwitr 

V.  JEfe7u2oii,  2  Ibid.  484.  v.  Porter,  Cro.   Jac.  100 ; 

'  Dams  V.  Reversham,  2  ii/2e»v.  Na^A,  1  Brownl.147.    * 

(1)  And  it  is  the  same  of  a  bargain  and  sale  of  copyhold 
by  commissioners  of  bankrupt.  Parker  v,  Bkake,  Sir  W. 
Jones,  451 ;  Cro.  Car,  568. 

(2)  But  it  is  otherwise  of  one  who  takes  by  descent,  for 
he  has  the  legal  estate  in  the  copyhold  on  the  death  of  his 
ancestor,  and  a  complete  title  against  all  but  the  lord :  he 
therefore  cannot  devise  the  land  till  he  has  been  admitted^ 
and  surrendered  to  the  use  of  hii^  will.  Smith  v.  TtiggSi 
»  Stra.  487. 


^  bijX>ient6  of      [booii  1|.  MA^r  1|. 

COFViiOU)  is  aUoved  in  the  conatruction  of  willg.    It  is  said  by 

ESTATE* 

____^  Coke^j  tbftt  surfeDders  have  the  same  operation  aad 
effact  in  passing  copyhold  estates,  a^  grants  have  at  com- 
mon law,  and  must  regulaiiy  be  directed  by  the  rules  and 
mfty^ma  of  the  commoB  law,  in  the  transferring  them ;  and 
inch  disposition  is  not  to  receive  the  same  favourable  con- 
structions as  devisees  do  at  common  law,  for  a  man  may 
as  well  Qtdet  a  suirender  in  his  life-time  according  to  the 
ffales  of  Itw,  as  he  may  any  deed  t^  pass  a  freehold 
estate  '. 

If  tiberefore  a  ccf^yholder  surrender  to  the  use  of  the 
light  heira  of  J.  &  he  bemg  alive,  the  surrender  is  vpid ; 
lerii  camMNt  take  effect  in  j^itMfi(i  as  he  would  have  it\ 

Sut  it  is  not  absolutely  necessary  in  the  surrender  of 
copyhoUs  any  mese  than  in  the  grant  of  freeholds,  thai 
the  name  and  description  of  the  cestui  que  vs€  ahpuld  be 
"  partioidarty  iMntionedf  so  that  by  any  cupcumstauce  the 
person  intended  to  take  be  suffiei^nUy  iQ)paient.  Thus  a 
surrender  to  the  use  of  my  *^  next  of  blood''  will  be  gQQ4> 
thMghnoname  in  particular  be  set  down*  So  aamresider 
may  be  made  to  suck  person  or  for  such  us^s  as  the  lord 

iKoll  luuuA. 

And  if  a  copyhold  is  granted  to  the  father  and  Inason, 
be  having  but  one  son,  thie  grant  is  good*  fof  tf&e  apparent 
certainty  of  it ;  but  if  the  father  hath  several  sons,  or  if  a 
surrender  be  to  the  use  of  a  man's  cousin  or  (Viend,  or  to 
the  use  of  J.  S.  or  J.  N,,  all  these  surrenders  are  void  for 
iacertainty,  which  cannot  be  helped  by  averment  J. 

It  has  fre<iuently  become  a  question  whether  a  person 
shall  take  by  a  surrender  in  which  he  is  named  in  the  ha- 
beadvm  only,  in  which  the  construction  that  has  been  ad- 
mitted  seems  to  be  different  iram  vrfiat  similar  cases  would 
have  had  if  arising  on  a  common  law  conveyance.    Thus 

'  Co«  Copyb.  97 ;  €t  nidc  ^  Leon.  loi. 

Oro.  Jac.  376.  ^  lit  Rep..  26. 

<  1  Roll.  Rod.  109,  138,  i  Cro.  Jac.  374 ;   6  Co* 

t/is;  Co.  Copyn.  97 ;  Cro.  $9,  b ;  Co:  Copyh.  s.35. 
Sic.  376. 
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it  has  bee&  hdd,  that  if  JB.  a  copyh^ldsr^  mra&4«rmto  GOPVHOU^ 

the  hande  of  the  lord,  by  the  haadii  jof  temntB,  aceoidkig:     ^^^^^ 

to  the  eiutom,  &c«  widiaut  saying  to  whote  me  the  nir« 

lead^  ehall  be,  f&ad  at  the  next  court  B.  m  admitted  to 

hxAd  to  him  and  hie  wife  m  tail^  the  remainder  to  the 

right  heife  of  £.  the  silbseqaeQa  admittance  explains  liie 

gener^  sanw&diBr,  Mid  tl«  llifiNBhafl  tid«  1>y  the  surreD^ 

though  not  npubed  m  the  premiaee,  bnt  m  the  kaberrnkm 

only;  tho«g^  it  waa  agreed  it  waa  otherwise  in  feoffiaenta 

md  grants  at  coautton  hmK    Buttiua,  it  ahouid  seem, 

can  only  be  refeirtd  to  the  particular  caatom  of  the  said 

aanor^ 

But  if  one  pemon  be  named  alone  in  due  preansesy  and 
others  be  joined  mtfi  hini  in  the  haimdumi;  as  if  a  aui* 
laader  be  i^e  to  il«  to  hold  to>  A,  and  B.^  X iiia  wid 
wiQ  take  the  whole,  and  B,  nothing,  naleBs  it  ha  by  pttf* 
ticolar  custom'*,  though  at  common  ia^  a  person  may 
take  by  way  of  roiMLinder  without  beiag  named  in  the 
piemiaea  with  him  to  whom  the  estate  is  first  hadted*. 
Bat  if  the  aarrend^  be,  kabmdmn  to  A.  and  £•  wittioat 
either  of  them  behig  named  in  the  premiaes,  bodi  of  them 
shall  take ;  for  when  both  are  named  in  the  IMemdum, 
then  the  admittanee  would  be  to  no  purpose  if  both  did  ' 
not  take*. 

And  the  same  rules  prevail  with  respeot  to  what  shaU  What  abafi 
be  decreed  to  pass  by  the  surrender;  for  a  man  may,  with  ^tlda^ 
the  same  certainty,  in  a  surrender,  describe  wbaterer  he 
intends  to  pass^  as  be  may  in  any  other  couTeyance. 
Where,  therefote^  a  man  a^sed  of  copyhold  lands,  de- 
visedpartof  them  to  his  wife  for  life,  with  remainder  to 
his  brother  and  his  heirs ;  and  afterwards,  in  the  presence 

^  Poph,  ia5 ;  9  Roll.  Abr.  see  i  Ld.  Raym.  627,   and 

67 ;  and  see  Gilb.  Ten.  258.  Gilb.  Ten.  259. 

'  See  FMer  and  Wiggent,  *  Greenwood t.  Tyber,Cxo» 

I  Ld.  ftiqriki*  627 ;  Cro.  Jac.  Jac.  563. 

434 ;  Cro.  Eliz.  ^23.  ^  Brookes  ▼«  Brookes,    2  . 

"  2Roll.Ab.  67;  Windsmore  RoU.  Abr.  563;   Cro.  Jac. 

y.Hobart,  Hob.  313;    and  434;  Gilb.  Tea.  259. 
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of  thre^  penons  in  th^  court,  said  to  them,  I  have  made 
my  will  as  I  will  have  it,  and  here  I  surrender  ^'  all  my 
copyhold  lands  into  your  hands  accordingly;"  in  this 
case,  it  was  held  that  only  those  mentioned  in  his  will 
should  pass ;  for  he  had  respect  to  that  in  making  his 
surrender,  and  his  saying  that  he  surrendered  all  his 
copyhold  lands  **  accordingly,''  showed  his  intent  was  to 
pass  those'lands  only  which  were  devised  by  his  wil  ^. 

So  where  A.  covenanted  with  B.  to  assure  him  ''  all  his 
copyhold  lands,"  and  afterwards  surrendered  divers  parceb 
by  name,  abuttals  and  boundings ;  and  at  the  next  court 
the  surrender  was  presented  and  enroUed,  by  the  descrip- 
tion of  all  his  copyhold  land/'  there  no  more  was  allowed 
to  pass  than  what  was  particularly  named  in  the  surrender"!. 
So,  a  sunender  of  a  house  cum  pertinenim  will  pass  only 
the  house,  orchards,  yards^  and  not  the  lands ;  for  copy- 
hold and  freehold,  as  to  this,  must  be  construed  alike'. 

And  when  a  question  arises  with  respect  to  the  estate 
or  interest  which  passes  by  the  surrender,  a  similar  con-- 
struction  takes  place ;  for.  though  a  copyholder  having  a 
fee*8imple,  according  to  the  custom  of  die  manor,  may 
make  what  disposition  of  it  he  pleases,  and  may  surren- 
der it  absolutely,  or  for  any  limited  time';  yet  such 
disposition  is  not  to  receive  the  same  favourable  inter- 
pretation that  wills  and  devises  do  at  common  law ;  but  to 
be  construed  with  the  same  strictness  as  a  limitation  in  a 
deed  at  common  law^ 

The  same  words,  therefore,  generally  speaking,  are 
necessary  to  the  creation  of  an  estate  in  fee  or  in  tail,  by 
surrender,  as  are  requisite  to  ci^ate  the  same  estates  at 
common  law\ 


'  3  Leon.  i8.  ' 

1  Dyer,  251.     . 

'  Cro.Jac 526, adjudged; 
Kitch.  81 ;  Co.  Copyh.  93. 

•4  Go.  21b;  Roll.  Ab. 828 

*  I  Roll^  Rep.  109,  138, 
a53 ;  Co.  Copyh.  97;  s.49. 


".  Co.  Copyh.  s.  49 ;  Wrighi 
V.  Kemp,  3  jOumf.  &  E.  473 ; 
and  see  Lovell  v..  Loveil,  3 
Atk.  11  ;  Idlev.  Cooke,  I  P. 
Wms.  70 ;  Sutton  v.  Sione^ 
2  Atk.  107. 
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Therefore,  if  a  copyholder  in  fee  fiurrender  to  the  use  of  ,COP7HOU> 
A,  and  JB.,  and  the  longer  liver  of  them ;  and  that  for  want     ^^^'^^ 
of  issue  of  il.  the  lands  shall  remain  to  the  youngest  son  of 
J.  S. ;  in  this  case  A.  has  but  an  estate  for  life,  for  ^an 
estate-tail  in  copyhold  lands  shall  not  pass  by  implication 
any  more  than  in  freeholds  unless  by  special  custom^. 

So,  if  a  copyholder  surrender  to  hold  from  the  death  of 
the  copyholder,  to  the  use  of  another  and  his  heirs,  this 
is  merely  void ;  for  a  Copyholder  in  fee  can  no  more  sur- 
render to  hold  )Btfter  his  death,  than  a  tenant  in  fee  can 
convey  his  lands  in  that  manner  * ;  fc^r  then  he  would  leave 
a  particular,  estate  in  himself,  which  is  against  the  rules  of 
law*. 

So,  if  the  limitation  of  the  use  be  to  a  stranger  generally, 
the  cestui  que  use  takes  but  an  estate  for  life ;  for  copyhold 
estates,  as  a  necessary  ponsequence  upon  the  custom,  shall 
be  directed  by  the  rules  of  law,  unless  within  the  manor 
there  be  a  special  custom  to  the  contrary  ^ ;  as  that  to  him 
and  his,  or  to  him  and  his  assigns,  or  such  like  words, 
shall  create  a  fee^ 

Again,  if  A,  be  tenant  for  life,  the  remainder  to  B.  in 
fee,  of  copyhold  lands,  and  B.  surrender  to  the.  use  of  ii. 
for  his  life,  the  remainder  to  C.  this  shall  enure  as  an  inir 
mediate  settlement  upon  C,  and  not  by  way  of  remainder; 
for  though  it  is  void  as  to  ^.  and  bis  estate  is  not  in- 
creased thereby,  yet  being  in  the  nature  of  a  limitation  of 
an  use,  the  interest  vests  in  C.  immediately^. 

*  Cro.  Car.  366 ;  Brownl.  and  see  4  Leon.  8 ;   Cro. 

iti7';  Noy,  152,  adjudged.  Eliz.  29;  Roll;  Rep.   254; 

y  1  Watk.  115.  Bulst.  274;  Godb.  451. 

»  Cro.  Jac.  376,  Sympson  *  RoU.  Abr.  828. 

v.SoiiMem, adjudged;  Bulst.  **  Gilb.  16;   4  Co.  29,  b; 

272,273,  S.  C.;  RoU.  Rep.  Co.Lit.59,b;andseeGodb. 

109,   137,  253,    S.  C.  ad-  137 ;  Brown  v.  Foster y  Cro. 

judged ;    Godb.  264,  S.  C.  Eliz.  392. 

adjudged,  that  a  surrender  ^  Yelv.  16. 

can  no  more  commence  at  '  Sand.  149 ;  Siderf.  360 ; 

a  day  to  comC;  than  a  livery ;  2  Keb.  341,  S.  C. 


\ 
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^OOPraoU)  And  if  on  a  surrender  the  nses  be  at  first  well  lunited, 
BSTATR  1^  afterwards  a  repn^ant  clause  be  inserted,  such  clause 
siiaU  not  vitiate  the  preceding  limitations,  but  be  rejected 
osMgatory*. 

A  sunender  may  abo  be  made  for  a  defeasible  estate ;  as 
to  be  void  on  the  payment  ef  a  sum  of  money  or  the  like, 
in  which  case  the  proviso  or  condition  should  immediately 
Mlow  tile  surrender,  and  be  inserted  in  &e  court  roDs  (i ). 

But  as  upon  conditional  surrenders  the  surrenderee  is 
not  intended  to  have  a  petmanent  estate,  the  admission 
upon  such  surrenders  is  usually  delayed  till  the  estate  is 
become  absolute  in  the  surrenderee,  by  the  default  of  the 
surrenderor,  as  no  fine  is  due  till  admittance,  and  the  surren- 
deree having  paid  a  valuable  consideration  for  the  surrender^ 
-he  can  at  any  time  compel  the  lord  to  admit  him,  should 
there  be  occasion^;  and  if  the  condition  be  performed 
according  to  Ab  pitmso,  the  surrender  betemes  ipso  facto 
void,  and  a  simple  acknowledgment  of  satisfaction  on  the 
roll  is  sufficient  iBthout  any  reHMirrender  by  the  mort- 
gagee >.  But  if  the  surrenderee  be  admitted,  and  the 
^estate  become  absolute  by  non-performance  of  the  con- 
•dition,  a  suirender  by  the  mortgagee,  and  a  new  admittance 
^  the  siHrenderor,  is  necessaiy  to  revest  the  estate  in 
him(2),  upon  which  a  fine  wiU  be  due^. 

•  Seagood  v.  Hone,    Cro.        «  i  Watk.  Copyh.  119. 
Car.  367;  Qilb.Ten.  115.  ^  Ibid;  where  see  further 

'  See  Fawcet  v.  Lowther^  on  the  mm^age  of  copy- 

2  Ves.  300.  holds. 


(1)  The  proviso  or  condition  of  a  sursender  by  way  of 
mortgage  is  sometimes  made  by  a  separate  deed  of  defeas* 
ance  entered  into  at  the  tune  of  the  surrenderj  but  this  is 
a  mode  which  should  never  be  followed  where  it  can  be 
avoided,  as  the  siurender  then  appears  on  the  rolls  to  be 
absolute ;  and  should  the  deed  of  defeasance  be  Jost  or 
separated  from  the^cfy  of  the  suxrender,  itmightbeftiffi- 
ouit  or  perhaps  impossible  to  prove  the  condition! 

(a)  .On  ti&is  re^-admittance  by  the  surrenderor,  he  takes 
a  new  estate  by  pui^chast ;  heace^  if  the  estate  originallx 

descended 


-■-■  ^ ' 


descended  to  him  ex  paHe  matema,  it  will  thenceforth  be 
deseeb^le  in  the  paternal  line.  See  Bmson  v.  Scbtt, 
12 Mod.  4y;  Harmony,  Morgntiy  7 Ikffnf.  Sc-Eas^  103- 
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And  M  a  suiVender  is  purely  a  foftn^  or  ciifttomafy  Yiie^ 
dinm  of  conveyance  for  transferring  lihe  copyhoMer^s  in- 
teieat  to  another,  it  pass^  no  more  than  he  has  a  right  tib 
transfer ',  in  which  also  it  agrees  With  a  grtS)^  at  coBoawon 
kw  \  If  therefore  a  copyholder  for  life  surrenders  to  and 
for  the  life  of  the  surrend^ee,  it  wiU  arail  nothing  after 
the  death  of  the  snrrenderor^  So  a  surrender  by  a  hus- 
band of  his  wife's  estate  ^11  bind  only  daring  his  tife,  and 
not  opemte  as  a  diseontinuancey  nor  prevent  the  entry  of 
the  wife  or  her  heir,  on  his  decease  ^. 

And  if  a  copyholder  in  fee  limit  a  portion  only  of  his 
estate,  a»  if  he  surrender  to  the  use  of  it.  for  life,  or  in  tarl, 
or  if  he  surrender  to  the  use  of  his  will  and  make  nO' will, 
or  devise  a  part  only,  the  reversion  in  the  first  case,  and 
the  residue  or  part  undisposed  of  or  undevised  in  the  odier, 
nin  remain,  as  of  tile  surrenderor's  former  aHate,  unaff^tljd 
by  the  surrender,  and  descend,  onhtis-deailh^  ti»hibcufrr 
touutfy  heirs*.  So  if  he  surrender  to  particidar  uses,  wiA 
the  ultimate  limitation  to  his  own  right  heirs,  the  heirs 
ritsB  take  such  limltatioh  as  the  old  estate,  and  coifte*- 
quently  by  descent*^ ;  and  whether  the  ultimate  limitatfon 
be  madig  e3tpressly  to  his  xmn  right  heiw,  or  left  to  reiittit 
to  &em,  or  whether  the  surrenderor  take  a  particular  estate 
or  not,  it  seems,  according  to  the  bettet  x>pii¥ion,  to  make 
no  diiference'. 

But  notwithstanding  the  preceding  cases  tending  to 
fihowfliat  regular  surrenders  of  copyhdds  are  to  be  con- 

'  Co.  C<^yh*  8»  34.  Fiich  v.  Hockley  lb.  442.; 

*  Co.  Lit.  271,  b.  Bunting    ahd   Leppir^wett, 

'  Moor,  8 ;  Gilb.  Ten.  257.  4  Co.  2:9,  b. 

■  4  Co.  23, a;  4  Leon.  88.        '""  Roe  d.  Nodenv.  Griffits, 

■  gC&.  i<S7,tf ;  1  Biro^wd,  4  Bmt.  iggft,  1566. 
iBi ;  Butten  v.  Grwui,  Cto.       ^  See  cases  and  obs^rva* 
Hiz.  148;    1   Leon.   174;  tions,  1  Wath.  Odpyh.  §5. 
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CQPYHOU)  strued  in  the  same  manner  as  grants  at  common  law,  yet 

SSTATE.  . 

it  is  to  be  remarked,  that  in  the  case  of  Fisher  y.  Wigge\ 
it  was  held  by  two  justices  against  Holt,  C.  J.  that  a  sur- 
render of  a  copyhold  to  uses  is  not  to  be  construed  with 
the  same  strictness  as  a  common  law  conveyance ;:  and 
^though  the  authority  of  this  decision  appears  to  have  been 
.very  much  shaken  by  the  determination  in  Idle  v.  Cooke', 
yet  it  has,  in  later  cases,  been  recognized,  as  affording  a 
sound  distinction*.  And  in  support  of  the  decision,  it 
has  been  observed  %  that  as  copyholds  tire  not  within  the 
statute  of  uses",  the  limitations  of  a  surrender  must  re- 
main as  before  the  statute ;  and  if  the  ancient  construction 
of  limitations  of  a  use  of  freehold  estate  be  in  any  degree 
affected4>y  the  statute  of  uses,  the  construction  of  limita- 
tions of  copyholds  .remaining  the  same,  must  be  referred 
to  copyholds  not  being  within  the  statute,  which  has 
varied  the  construction  of  lunitations  of  freehold.  This 
reason,  however,  seems  scarcely  feasible ;  for  though  it 
is  certain  tiiat  copyholds  are  not  within  the  statute  of 
uses,  yet  it  does  not  thence  follow,  that  the  person 
taking  under  the  surrender  might  not  have  taken  as  cestui 
que  use  at  common  law.  For  had  he  taken  as  cestui  que 
use  before  that  statute,  he  would  have  taken  as  such  after 
it ;  for  the  statute  would  not  have  altered  the  nature  of  the 
thing,  nor  made  it  less  an  use,  though  it  did  not  embrace 
copyholds  within  ita  provisions^. 

But  in  truth,  though  a  surrender  is  generally  said  to  be 
to  the  %ue  of  another,  yet  the  person  in  whose  favour  it  is 
made  is  not  properly  a  cestui  que  use,  but  takes  merely  as 
a  nominee  or  appointee.    The  estate  remains  in  the  sur- 

«  1  P.  Wms.  14;  1  Watk,  Stokes,    1  Wfls.  341 ;   but 

Copyh.  110.  see  Seasood  v.  Hone,  Cro« 

'  1  P.  Wms.  70 ;  and  see  Car.  366. 

Wright  V.  £emp,  3  Dumf.  &  *  2  Fonb.  Ecj.  53. 

East,  473 ;  ImeUY.  Lovell,  •  Rowden  y/Malster,  Cro. 

3Atk.11.  Car.  44. 

•  See  Sigden  v.  ValUere,  *  See  iWatk.  Copyh.  loo, 
a  Ves.  a57;    Goodtitk  v. 
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renderor,  and  not  in  the  lord,  the  lord  therefore  cannot  be  COPYHOlJ[> 
said  to  be  seised  to  the  use  of  the  nominee ;  the  opinion  of  ^^^^'^^ 
Holt,  therefore,  that  a  surrender  ought  not  to  receive  a 
construction  similar  to  that  of  an  use  or  trust,  seems  most 
consonant  to  the  reason  of  the  thing,  notwithstanding  the 
contl'ary  doctrine  that  has  been  since  maintained  ^ ;  for  if 
a  surrender  of  copyhold  land  is  not  to  be  considered  as  an 
instrument  creating  an  use  *,  but  strictly  as  a  common  law 
conyeyance,  it  should  seem  that  there  can  be  no  pretence 
for  construing  it  otherwise  than  as  deeds  at  common  law. 

Further — ^The  surrender  by  a  joint-tenant  to  his  com- 
panion will  operate  as  a  severance  of  the  joint  estate,  and 
the  surrenderee  will  consequently,  as  to  the  interest  of  the 
surrenderor,  derive  title  from  his  companion,  and  not  from 
the  original  grant  . 

Lastly — A  surrender  does  not  work  an  estoppel;  if 
therefore  the  surrenderor  has  no  interest  in  the  estate  sur- 
rendered, as,  if  it  be  made  by  an  heir  in  the  life-time  of  his 
ancestor,  nothing  will  pass  by  the  surrender  ^. 

a.  Where  the  Surrender  is  to  take  effect  after  the  Parties 

decease. 

Copyhold  lands  not  being  devisable  at  common  law, 
which  allowed  of  a  testamentary  disposition  of  personal 
property  only,  unless  by  the  custom  of  particular  places ; 
nor  being  within  the  statutes  32  &  33  Hen.  VIII.  or 
12  Car.  11,  which  extend  only  to  soccage  lands,  they  can- 
not, unless  by  special  custom  ^,  be  made  the  subject  of 
an  immediate  devise.  A  power  of  disposing  of  them  by 
will  has,  however,  been  indirectly  exercised  over  them  from 
a  very  early  period,  by  an  application  of  the  doctrine  of 
uses  to  a  surrender  made  of  them  in  the  owner's  life-time. 
Thiis,  it  is  said,  that  *'  if  I  would  devise  my  copyhold,  I 

^Seei  Watk.Copyh.  110.  1  Anstr.  11;     Goodtitle  v. 

*  See  2  Ves.  257.  Morse,  3  Dumf.  &  East,  365 ; 

*  Co.  Copyh,  8.35 ;  Kitch.  Doe  v.  Cowling,  6  lb.  63. 
86,  a.  ^  Lit.  Rep.  26: 

^  See  Morse  v.  Faulkner, 

roj,.  III.  H 
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COPYHOLD  most  surrender  it  to  the  use  of  my  last  wiU  and  testament, 
and  in  my  will  declare  my  intentions  respecting  it,  and 
name  a  devisee,  who  will  then  be  entitled  to  be  admitted  * ;" 
and  the  right  of  effecting,  this  kind  of  testamentary  dispo- 
sition over  copyholds,  from  long  usage,  became  incident 
to  every  copyhold  estate,  notwitlistanding  any  particular 
custom  which  may  be  alleged  to  the  contrary '. 

The  frequent  neglects,  however,  which  occurred  in 
making  these  surrenders  to  the  use  of  the  copyholder'a 
will,  (and  without  which  the  will  was  invalid  to  pass  them, 
except  in  the  particular  cases,  which  will  be  mentioned 
hereafter,)  and  the  consequent  inability  of  the  courts 
to  carry  the  testator's  intention  into  execution,  however 
manifest,  in  respect  of  his  copyholds,  as  they  could  in. 
the  case  of  freeholds,  induced  the  legislature  to  enact, 
by  £5  Geo.  III.  c  ig,  that  in  all  cases  where  by.  the 
custom  of  any  manor  in  England  or  Ireland,  any  copy- 
hold tenant  may  by  will  dispose  of  or  appoint  his  or  her 
copyhold  teinements,  the  same  having  been  surrendered  to 
such  uses  as  should  be  declared  by  such  will,  the  disposi- 
tion or  charge  thereby  made  by  any  person  departing  this 
life,  after  the  passing  of  that  act,  shall  be  valid  in  like 
oianner  as  if  a  surrender  had  been  made  to  the  use  of 
such  will.   . 

But  as  this  act,  it  will  be  perceived,  is  not  retrospective, 
but  extends  to  validate  the  wills  of  such  pei^ons  only  as 
should  thereafter  die ;  the  law  respecting  the  wills  of  persons 
dying  prior  to  that  act  still  remains  unaltered.  It  will 
still  be  necessary,  therefore,  to  consider  the  law  as  it  before 
stood  in  regard  to  the  devise  of  copyholds  surrendered  to 
the  use  of  the  will  of  the  testator. 

And  first,  it  is  to  be  observed,  that  the  will  in  these 
cases  does  not  operate  as  a  devise  of  the  land,  but  only  as 
a  declaration  of  the  uses  of  the  surrender*;  nor  in  these 

«  GQ.Copyh.s.36;2Blac,  «  Gilb-  Uses,  36;  a  Atk. 

Com*  367.  37 ;  8  Ves.  «86. 

'  See  Pihe  v.   WUte,    3 
Bro.  Ch.  Ca.  286. 
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cases  of  a  surrender  to  a  will  does  the  estate  pass  out  of  copyhold 

KSTATE. 

the  tenant,  but  still  remains  in  the  surrenderor,  the  design  ,.____ 
of  the  surrender  being  merely  to  enable  him  to  dispose  of 
the  copyhold  by  will,  and  not  to  vest  an  interest  in  any- 
body, or  to  control  the  copyholder's  power  over  it^.  Where 
therefore  a  copyholder  in  fee  surrendered  to  the  use  of 
himself  for  life,  then  to  his  son  for  life,  then  to  the  use  of 
his  last  wiU,  the  son  died,  then  the  father  surrendered  to 
the  use  otJ.S.  in  fee;  it  was  adjudged,  that  notwithstand- 
ing the  surrender  to  the  use  of  his  will,  the  estate  remained 
in  the  copyholder,  and  he  might  surrender  it  in  his  life- 
time to  whom  he  pleased  K 

And  so  no  more  of  his  estate  will  pass  by  the  will  than 
will  satisfy  the  uses  declared,  and  the  residue  will  continue 
in  him  as  of  his  old  estate  \  If  therefore  he  make  no  will 
at  all;  or  devise  a  part  of  the  estate  only,  or  a  particular 
interest  in  it,  the  residue  of  the  estate  remaining  undevised  . 
will  descend  to  the  heir'. 

It  foUows  also,  from  the  principle  that  a  will  of  copy- 
holds operates  only  as  a  declaration  of  the  uses  of  the 
surrender,  that  no  lands  can  pass  by  the  "will  which  the 
copyholder  was  not  possessed  of  at  the  time  of  the  sur-' 
render :  for  as  he  could  not  surrender  what  he  was  not  pos- 
sessed of  at  the  time  of  the  surrender,  it  is  clear,  ^at  lands 
afterwards  purchased  could  not  have  been  included  in  it  "*. 
And  so,  if  a  copyholder,  after  surrendering  lands  to  the 
Qse  of  his  will,  exchange  them  for  others,  these  newly  taken 
lands,  though  they  come  in  the  place  of  the  former  ones, 
win  not  pass  without  a  fresh  surrender". 

»^  Gilb.  Ten*   195;    Cro.  '  ^»^cA  v*  Hockley,  Cro. 

Eliz.  441  ;  4  Co.  23,  a.  Eliz-  442- 

»  Fiirh  V    Horkl^i    Cm  • "  ^^®  Goodtitk  V.  Morse, 

ITlj/  f  n  ^  V^T^'  3  Bumf.  &  East,  365;  Doe 

ffe^fnV                 -^^^^^  V.  Cot./mg,  6  lb!  63  f  Wse 

^  ^^-  ^3'  ^'  V.  Faulkner,  1  Anstr.  1 1. 

'  9  Co.   107 ;    1  Brownl.  •  Frank  v.    Standish,    i 

^81.  Bro,  Ch.  Ca.  588,  notis. 
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COPYHOLD       And  SO  a  surrender  of  copyhold  lands  to  the  use  of  a 
ESTATE.       ^jjj^  Qjjjy  operates  on  the  estate  which  the  surrenderor 
■  has  at  the  time  of  the  surrender  **.     And  therefore,  if  a 

copyholder,  having  an  estate  pur  autre  vie,  surrender  all 
his  estate  in  possession,  remainder  or  expectancy,  to  the 
use  of  his  will,  and  afterwards  take  the  fee  by  descent, 
and  then  dispose  of  the  fee  by  will,  the  fee  will  not  pass 
byitP. 

And  as  admittance  of  the  particular  tenant  of  copyholds 
is  an  admittance  of  the  remainder-man,  a  devise  of  the 
remainder  or  reversion,  therefore,  requires  a  surrender  to 
the  use  of  the  will  *>. 

Neither  will  lands  acquired  by  the  copyholder  subse- 
quent to  the  time  of  making  his  will  pass  by  the  devise, 
though  he  afterwards  surrender  generally  all  his  copyhold 
lands  to  the  use  of  his  will ;  for  it  could  not  be  in  his  con- 
templation to  pass  by  his  will  lands  of  which  he  was  not 
then  in  possession ',  unless  by  republishing  his  will  after- 
wards he  bring  the  will  forward  subsequent  to  the  sur- 
render, and  show  his  intention  that  they  should  pass  *. 

But  if  the  testator  was  possessed  of  the  land  at  the  time 
of  making  his  will,  it  will  pass  by  surrender  to  the  uses  of 
his  will,  though  made  subsequent  to  the  date  of  the  will, 
and  expressed  to  be  to  such  uses  as  the  testator  "  shall 
(in  the  future  time)  by  will  appoint*/* 

But  notwithstanding  the  general  rule,  that  as  copyhold 
will  not  pass  to  the  use  of  a  will  unless  previously  surren- 
dered to  such  use,  yet  an  exception  is  to  be  admitted  where 
the  cop}  holder  has  only  an  equitable  estate,  and  not  the 
legal  fee,  in  such  copyholds ;  for  an  equity,  we  have  seen, 
cannot  be  made  the  subject  of  a  surrender,  and  by  a  con- 

• "  Doe  d.  Ibbott  v.  Cowling,  Harris  v.  Cutler,    cited   i 

6  Dumf.  &  East,  63,  Dumf.  &  East,  435. 

*•  Ibid.  •  Doe  v.  Davy,  Cowp.  1 58. 

^  Church  V.  Mundy,    12  Dougl.  yi6,  n. 

Ves.  jun.  426.  '  Spring  v.  Biles,  1  Dumf. 

'  Spring    v,    Biles,    and  &  East,  435,  n. 
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» 

▼ejrance  of  the  equity  the  tenancy  is  not  altered  " ;  such    C5PTHOLD 

estate  therefore  will  pass  by  the  will  alone  in  like  manner 

as  a  will  of  an  equitable  freehold  will  pass  (1) ;  and  though 

the  legal  estate  should  afterwards  descend  upon  him,  yet 

it  should  seem,  judging  analogously  to  the  case  of  free* 

holds  %  this  would  not  prevent  the  equitable  estate  from 

passing   to  the  devisee,  for  whom  the  customary  heir, 

taking  the  legal  fee  by  descent,  would  be  considered  as  a 

trastee,  and  bound  to  surrender  accordingly^. 

We  have  observed,  that  the  devise  of  copyholds  operates 
not  as  a  will,  but  only  as  a  declaration  of  the  uses  of  the 
surrender ;  hence  it  is  not  necessary  that  such  devise  should 
be  executed  conformably  to  the  statute  of  frauds  ;  all  that 
is  necessary  is,  that  it  should  be  a  valid  declaration  or 
appointment  of  uses ;  if  therefore  it  be  attested  by  two 
witnesses  only,  or  not  attested  at  all,  it  will  nevertheless 
pass  the  lands  surrendered  .to  its  use  %  unless  the  surrender 
mark  out  a  particular  form  by  which  the  appointment  of  the 
uses  shall  be  made,  in  which  case  such  form  must  be  pur- 
sued*; and  so,  though  the  will  be  by  parol  only,  it  should 
seem  to  be  sufficient  if  duly  proved  ^ ;  for  where  the  sur- 
render is  simply  to  such  uses  as  the  copyholder  shall  by 


■  Kingv,  King,  3  P.  Wms. 
360,  n  ;  Macnamara  v. 
Jones,  1  Bro.  Ch.  Ca.  481  ; 
Prec.  Ch.  332;  Wilson  v. 
Woddell,  1  Brownl.  143. 

*  Parsons  v.  Freeman,  3 
Atk.  741 ;  Doe  v.  Pott, 
Dougl.  718. 

'  See  1  Watk.  Copyh. 
125. 

•  See  Burkitt  v.  Burkilt, 


2  Vem.  498 ;  Attorney  Gen. 
V.  Andrews,  2  P.  Wms.  258  j 
Carey  v.  Askew,  2  Bro.  Ch. 
Ca.  58  ;  Habergham  v.  Vin-- 
cent,  2  Ves.  jun.  228, 232. 

■  Goodwin,  v.  Hilshaw, 
Ambi.684  ;  Cotter  v.  Layer, 
2  P.  Wms.  623;  and  see  2 
Ves.  216. 

^  See  1  Watk.  Copyh.  130. 


(1)  But  if  the  equitable  estate  be  an  estate-tail,  the 
entail  must  first  be  docked,  and  the  testator  acquire  the 
fee,  or  it  cannot  pass  by  the  will  any  more  than  such 
estate  in  freeholds  would  pass,  without  a  recovery  having 
been  suffered  to  destroy  the  entail.  Roe  v.  Lov>e,  1  Hen. 
Blac.  446,  461. 
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COPYHOLD   tD^ill  appoint^  which  is  the  usual  form^  (and  copyholds  are 
^^^  not  within  the  statute  of  frauds,)  any  thing  that  would  have 

^mounted  to  a  good  will  prior  to  that  statute,  will  still  be 
sufficient  to  pass  copyholds;  and  before  that  statute  a 
petrol  will  of  lands  (where  a  will  was  permitted  by  the  cus- 
tom) was  good^. 

And  a  general  devise  of  all  the  testator's  real  estate  will 
pass  copyhold  lands  surrendered  to  the  use  of  bis  will 
without  being  parjticularly  mentioned  in  the  devise"*;  and 
so  where  debts  are  charged  upon  the  testator's  real  estates, 
generally,  the  copyhold  will  be  liable  equally  with  the  free- 
hold %  though  ^'  if  the  freehold  be  devised  to  one  person, 
and  the  copyhold  to  ai^other,  perhaps  the  freehold  ought  to 
be  first  applied  ^" 

But  though  the  devisee  of  a  copyhold  is  in  by  the  sur- 
render and  not  by  the  will;  yet  the  will  is  necessary  to  give 
effect  to  the  surrender,  and  therefore  the  surrender  may 
become  inefficacious  for  want  of  the  will  takipg  effect. 
Thus,  a  will  being  an  ambulatory  instrument  which  has  no 
operation  till  the  death  of  the  testator,  if  the  devisee  die  in 
the  life-time  of  the  testator,  both  the  surrender  and  the 
devise  will  be  ineffectual  K 

But  if  a  copyholder  seised  in  fee  surrender  to  the  use  of 
*  himself  for  life,  with  remainders  over,  with  the  ultimate 
limitation  to  himself  and  his  heirs,  and  then  surrender  to 
the  use  of  his  will,  and  afiterwards  be  admitted  on  his  first 
surrender,  this  will  liot  be  a  revocation  of  the  will,  because 
the  admittance  having  relation  back  to  the  time  of  the 
surrender,  it  shall  be  construed  to  be  prior  to  the  wiU  \ 

«  Co.  Lit.  1 1 1,  a;  and  see        ^  Per  Ashurst,  in  Coombes 

1  Watk.Copyh.  130.  v.  Gibson,    1  Bro.  Ch.  Ca. 

^  Tindriei.  Smith,  2  Atk.  273. 
86 ;  Goodwyn  v.  Goodwyn,        ,  j)  Marlborough  v.  td. 

llh\6  ^^''*''-^'"'  Godolphin,  iVesf'jj. 

•  Hari-is  v.  Ingledew,  3 P.        '  -Roc  d.  Noden  v.  GriffitSf 

Wms.  96;  Kentish  y.  Ken-  4  Burr.'  1952;    1  Bl.  Rep. 

tish,   3  Bro.  Ch.  Ca.  857;  "05- 
Coomba\.Cibson,\lhiA.i'j'i. 
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COPYHOLD 
9.  In  whai  cases  the  toani  of  a  Surrender,  or  a  defective     tSTATS.    * 

Surrender,  will  be  supplied.  

Although  copyholdsyby  the  strict  rule  of  the  coiamon 
law,  can  only  be  conveyed  by  surrender,  yet  the  surrender 
being  considered  as  a  mere  form  of  conveyance,  this  rule 
receives  a  relaxation  in  equity,  and  the  want  of  a  surrender 
will  in  some  instances  be  supplied ;  an  indulgence  which 
it  said  to  have  begun  soon  after  the.  statute  of  uses  K 

Equity  will  not,  however,  interfere  in  an  arbitrary  or  ca* 
prisons  manner,  but  only  in  thosecases  where  the  justice 
of  the  case  requires  it ;  for  it  will  not  disinherit  the  heir 
where  it  is  consistent  with  justice  that  he  should  succeed. 
Ihe  chief  instances  in  which  the  court  has  interfered  has 
been  in  favour  of  purchasers  for  a  valuable  consideration » 
creditors  ;  a  wife ;  and  children '^ :  any  of  whom  it  would  be 
mijust  should  be  defeated  of  their  rights  and  just  expec- 
tancies on  account  of  a  mere  defect  in  form. 

As  questions  upon  this  branch  of  law  very  frequently 
occurred  before  the  act  of  55  Geo.  Ill,  and  the  doctrines 
relating  to  it  are  still  in  force,  in  cases  arising  prior  to  that 
act,  I  shall  endeavour  to  bring  together  the  pases  upon 
each  of  these  heads  separately. " 

1.  In  favour  of  purchasers,  who  having  paid  a  valuable  Where  suppfied 
consideration  for  the  estate,  have  a  right  to  expect  that  any  ^T^^^ehu^ 
defect  in  the  conveyance  should  be  made  good  to  them. 
If  therefore,  A.  contracts  with  B.  foe  the  purchase  of  a 
copyhold  estate,  and  pays  the  purchase-money,  and  B. 
agrees  to  surrender  the  premises  at  the  next  court,  but 
dies  before  the  next  court,  or  any  surrender  made,  equity 
will  supply  the  want  of  a  surrender*  (1),    And  courts  of 

^  See  Rumbold  v.  Rum-  '  Barker  v.  Hill,   2  Ch. 

ioU,3Ves.  69.  Rep.  218;    Abr.  £q.    122, 

*  1  P.  Wms.  60,  n.  (1);  2  Vern.  165,  564;  litnton  v. 

iFonb.  Eq.  b.  1,  c.  1,  s.  7  ;  Hinttm,  2  Ves.  633,  639. 
I  Watk.  Copyh.  1 33. 

(1)  So  if  he  had  refused;  for  if  a  man  covenant  to  sur- 
render, equity  will  compel  him  to  a  specific  performance, 

u  4  and 
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COPYHOLD   equity  in  supplying  the  surrender  of  a  copyhold  estate,  in 

^^^■^     favour  of  a  purchaser  for  a  valuable  consideration,  will  da  it 

not  only  against  the  party  himself,  and  his  heirs"*  (i),  but 

also  against  assignees  and  creditors  of  the  party,  if  he 

become  a  bankrupt  "• 

And  if  a  surrender  be  made,  which  proves  ineffectual  on 
account  of  a  want  of  title  in  the  surrenderor,  upon  his  pro- 
curing a  title,  it  will  compel  him  to  make  a  perfect  con- 
veyance to  the  purchaser^  (2).  The  want  of  a  surrender 
will  also,  in  favour  of  a  purchaser,  be  supplied,  or  rather 
presumed  to  have  been  made,  after  an  uninterrupted  pos- 
session of  a  series  of  years  ;  which  will  induce  the  court 
to  suppose  that  a  regular  surrender  was  made,  but  omitted 
to  have  been  inserted  on  the  rolls  of  the  manor  <*. 

In  ^oor  of         2.  In  favour  of  creditors :  as  where  a  man  devises  copy- 
hold lands,  for  the  payment  of  his  debts,  and  his .  other 

"  Barker  v.  Hill,  2  Ch.  ®  Morse   v.  Faulkner,    1 

Rep.  113.  Anstr.  11. 

"  Taylor  v.    Wheeler,    2  >  See  Lyford  v.  Coward, 

Vem.  565 ;   HitUon  v.  Hin-  1  Vem.  195. 
ton,  2  Ves.  633. 


and  the  decree  shall  not  only  bind  the  person,  but  likewise 
the  lands ;  Abr.  Eq.  120.  If,  however,  there  are  two  pur- 
chasers who  have  equal  equity,  he  who  has  the  legal  estate 
or  interest  shall  prevail.  Vide  Jennings  v.  Thone,  1  Vem. 
565*  609. 

(1)  But  not  agamst  an  heir  in  tail,  where  the  ancestor, 
having  contracted  for  the  sale,  dies  without  destroying  the 
entail.    Hinton  v.  Hinton,  2  Ves.  634. 

(2)  But  though  where  a  man  who  is  Wrongfully  admitted 
to  copyholds  surrenders  to  a  purchaser,  and  afterwards 
becomes  rightfully  entitled  to  tnem,  the  court  will  oblige 
him  to  make  a  perfect  title  to  the  purchaser,  yet  it  will 
not,  it  seems,  in  case  of  the  death  of  the  vendor,  compel 
his  heir  to  surrender  to  the  purchaser,  the  obligation  of 
the  vendor  to  make  good  his  contract,  being  considered 
as  a  personal  equity  attached  only  on  the  conscience'  of 
the  party  himself,  and  not  descending  with  the  land  to 
•the  heir.    See  Morse  v,  Faulkener,  i  Anstr.  11. 
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€statesy  liable  to  the  payment  of  debts,  are  not  anfficient,  copyhold 
this  shall  be  good  without  any  surrender',  BSTATE. 

But  the  want  of  a  surrender  will  be  supplied  in  favour  of  —"■'"■"""" 
creditors,  so  far  only  as  may  appear  necessary  for  the  pay- 
ment of  debts;  and  consequently,  whilst  any  freehold 
estate  remains  applicable  to  that  purpose,  the  want  of  the 
surrender  of  the  copyholds  will  not  be  supplied,  notwith- 
standing the  express  intention  of  the  testator  to  charge  the 
copyhold  rateably  with,  or  in  preference  to  the  freehold '. 

Thus  if  a  man  seised  of  freehold  and  copyhold  land,  de- 
vise both  generally  for  the  payment  of  debts  and  legacies, 
without  surrendering  the  copyhold  to  the  use  of  his  will,  . 
and  the  freeholcT  is  sufficient  for  payment  of  the  debts^ 
equity  will  not  supply  the  want  of  a  surrender  of  the  copy- 
holdsy  and  lay  the  legacies  on  the  freehold,  and  the  debts 
on  the  copyhold,  as  is  done  when  there  are  siqaple  contract 
creditors,  and  bond  or  judgment  creditors,  and  personal 
assets  not  sufficient  to  pay  both'.  So,' where  a  man  devised 
an  his  real  and  personal  estate  for  the  payment  of  debts, 
the  Lord  Chancellor  refused  to  supply  the  want  of  a  sur- 
render as  to  his  copyholds,  because  it  did  not  sufficiently 
appear  to  have  been  his  particular  intention  to  charge 
them^    • 

So,  if  a  testator  specifically  devise  his  copyholds  to  one 
person  and  his  freeholds  to  another,  it  should  seem,*  that  if 
it  be  necessary  to  have  recourse  to  the  testator's  real 
estates  for  payment  of  debts,  the  freeholds  shall  be  first 
applied". 

But  where  a  general  devise  of  real  estate  was  preceded 
by  a  direction  to  pay  debts,  and  the  testator  left  no  real 

'^  Drake  v.  Robinson,  i  P.  T.*  Talb,,  78,  399,  n.   (n) ; 

Wms.  444 ;  Bixby  v.  Eley,  Undopp  v.  Eborall,  3  Bro. 

s  Bro.  Ch.  Ca.  325.  Ch.  Ca.  188. 

'  Haslewoqd  v.  Pope,  3  P.  *  Abr.  Eq.  124. 

Wms.  322 ;  Hellier  v.  Tar-  "  See  Coombes  v.  Gibson, 

rant,  Ca.  T.  Talb,  288,  Ad-  1  Bro.  Ch.  Ca.  273 ;  Birty 

denda.  v.  Elev,  2  lb.  325 ;  and  see 

'  Malabar  v.  Malabar,  Ca.  1  Watk.  Copyh.  140. 
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caPTHOLD  ^*^>^^  except  his  copyholds^  Lord  Hardwicke  ordered  a 
ESTATEi    defective  surrender  of  the  copyholds  to  be  supplied  in 

"^^"""^"^  favour  of  the  creditors*. 

In  favour  of  ft  3.  Equity  will  also  supply  the  want  of  a  surrender  in  fa- 
vour of  a  wife  ^.  And  that  although  her  interest  be  limited 
as  for  life  only,  and  the  surrender  cannot  by  the  rules  of  the 
court  be  supplied  in  favour  of  the  devisees  over*.  But  as 
this  rule  is  founded  solely  in  support  of  the  principle  that  a 
husband  is  under  a  moral  obligation  to  make  a  provision 
for  his  wife  after  his  decease,  if  in  his  power,  it  cannot 
extend  to  cases  where,  by  adhering  to  the  rule,  a  superior 
obligation  would  be  violated.  Thus,  though  a  surrender 
shall  be  supplied  in  favour  of  a  wife  as  against  a  nephew  or 
niece,  who  may  be  heir  at  law  of  the  testator* ;  yet  the 
court  will  not  supply  such  surrender  in  her  favour,  where 
the  children  of  the  testator  would  thereby  be  left  desti- 
tute^ ;  but  in  such  case  she  can,  at  most,  be  allowed  only 
to  share  the  estate  with  themS  But  subject  to  this  limi- 
'tation  the  surrender  will  be  supplied  in  her  favour,  though 
she  has  other  provision  made  her ;  for  the  husband  is  the 
best  judge  of  what  ought  to  be  deemed  a  sufficient  pro- 
vision for  her  ^ 

Infavoor-of  4.  Equity  will  likewise  in  general  supply  the  want  of  a 

yoongcr     1  -    g^^^^Q^f  ^^  favouT  of  younger  children,  against  the  heir 

at  law ;  unless  where  the  case  is  so  circumstanced,  that  by 
that  means  the  heir  at  law  would  be  left  unprovided  for,  in 
which  case  equity  will  not  interpose*;  for  the  parent  is 

*  Tudor  v.  Amanf  2  Ves.        ^  Tudor  v.  Anson,  2  Ves. 
582  ;  and  see  Bixby  v.  Eley,    582. 

2  Bro.  Ch.  Ca.  325.  * "  Tudor  v.  Anson,  1  Atk. 

y  1  Ves.  228 ;  2  Ves.  164.  568;  2  Ves.  582 ;  Smith  v. 

»  Marstonv.  Gowan,  3  Br.  Baker,  1  Atk.  386 ;  Briscoe 

Ch.  Ca.  1 70.  V.  Cartwright,  Gilb.  Eq.  Ca. 

*  Chapman Y.Gihson,^'BT,  121. 

Ch.  Ca.  229 ;  and  see  Taylor        *  Kettle  v.  Toumshend^  1 

V.  Taylor,  1  Atk.  385.  Salk.  187  ;    i  Vem.    132  ; 

*  lb. ;  dndHerveyy.Hervey,,  2  Vern.  1 63,  S.  P. ;  HavkinA 
I  Atk.  568.  V.  Leigh,  i  Atk.  387. 
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ouder  an  equal  obligation  to  provide  alike  for  all  his '  cofyhcojo 
children.  ^^*^*- 

As  where  a  man  devised  hit  copyhold,  being  of  the 
nature  of  Borough  English,  to  his  eldest  son,  and  devised 
houses  to  his  youngest ;  which  houses  were  soon  after-  ^ 

wards  burnt  down,  and  never  entered  upon  by  the  heir  in 
Borough  l^uglish,  as  this  case  was  circumstanced^  the 
court  would  not  supply  the  want  of  a  surrender  in  favour 
of  the  eldest  son^,  for  the  rule  is  the  same,  whatever  be 
the  nature  of  the  land  or  the  mode  of  descent^. 

Nor  is  it  material  whether  the  younger  childred  are 
otherwise  provided  for  or  not'^,  though  this  was  formerly 
doubted^;  nor  is  it  essential  that  the  heir  should  be 
totally  disinherited,  so  that  he  has  some  provision,  for 
the  father  is  the  best  judge  what  is  a  proper  provision 
for  his  children  ^ ;  and  whether  the  provision  be  mstde 
by  the  father  or  come  from  a  stranger,  for  so  that  he  have 
a  provision,  it  is  a  sufficient  reason  for  the  parent's  ex- 
cluding him  from  a  share  with  his  other  children  ^ 

And  if  only  part  of  the  copyholds  devised  be  surren- 
dered, equity  will  supply  the  defect  in  favour  of  a  younger 
child,  as  to  the  residue,  if  it  appear  to  be  the  testator's 
intention  that  they  should  pass  by  the  will"',  but  not  if 
there  be  words  in  the  will  restrictive  of  the  devise  to  the 
part  surrendered''. 

But  though  the  courts  of  equity  will  supply  the  want  of  Grandchildren. 
a  surrender  in  favour  of  the  immediate  children  of  the  tes- 

'  Cooper  V.  Cooper,  a  Vem.  ^  Hawldm  v.  Leigh,  i  Atk. 

265.  187;     Marston   v.   Gowan, 

«  Bradley  v.  Bradley,  2  3  Bro.  Ch.  Ca.  1 70 ;  Pike  v. 

Vem.  163.  White,  lb.  286. 

^  Carter  v.  Carter,  Mos.  *  See  Hawkins  v.  Leigh, 

370 ;  Cook  v.  Arnham,  3  P.  1   Atk.  387 ;    Chapman  v. 

Wms.  283 ;  Ca.  T.  Talb.  35,  Gibson,  3  Bro.  Ch.  Ca.  229 ; 

S.  C. ;  Tudor  v.  Anson,  2  Ves.  Pike  v.  White,  lb.  286. 

582 ;  Pike  V.  White,  3  Bro.  *  Banks  v.  Denshaw,   3 

Ch.Ca.  286.  Atk.  586. 

•  See  Ross  V.  Ross,  1  Eq.  "  Barker  v.  Barker,  cited 

Ca.  Abn  1 24,  3  Atk.  586. 
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Natural 
childran. 


COPYHOLD  tator,  it  does  not  appear  to  be  wholly  settled,  whether  a 
surrender  shall  be'  supplied  in  favour  of  a  grandchild.  In 
Kettle  V.  Towmhend^f  it  was  determined  in  the  House  of 
Lords^  on  an.  appeal  from  the  decree  of  Lord  Somers,  that 
it  should  not ;  and  that  case  has  since  been  recognized  by 
very  great  authorities,  as  having  settled  the  doctrine  upon 
this  pointP,  it  has  nevertheless  been  strongly  controverted 
by  others  of  no  less  consideration  *>. 

Also,  in  case  of  a  natural  daughter,  the  court  of  Chan^ 
eery  has  refused  to  supply  the  want  of  a  surrender ';  for 
thou|h  the  father  might  have  great  affection  for  such  child, 
and  might  by  the  law  of  nature  be  obliged  to  provide  for 
it,  yet  such  a  one  is  not  be  considered  as  a  child  in  law, 
nor  will  such  affection  raise  an  use  at  law  for  such  a  child : 
for  in  a  civil  society,  where  the  solemnities  of  marriage  are 
established,  it  would  be  wrong  in  the  courts  to  allow  privi- 
leges to  children  not  bom  within  those  rules  ^. 
.  Neither  will  the  court  supply  a  surrender  in  favour  of 
collateral  relations  of  the  testator,  as  brothers  or  sisters ', 
nephews  %  or  cousins",  because  for  these  a  man  is  not 
bound  to  provide. 

And  much  less  therefore  will  a  surrender  b^  supplied  in 
favour  of  a  mere  stranger ;  as  a  legatee  or  devisee  in  nowise 
akin  to  the  testator  %  unless  where  the  case  is  so  circum- 
stanced that  no  doubt  can  remain  of  the  intention  of  the 


Brother*,  &c. 


•  1  Salk.  187. 

p  Strode  v.  lA.  Falkland^ 
sVem.  625;  Elton  y.  Elton f 
3  Atk.  508 ;  and  see  Good- 
wins. Goodioin,  i.Ves.  226 ; 

2  Ves.  582. 

*i  See  Wates  v.  Bullas, 
1  P.  Wms,  61 ;  Fursaker  v. 
Robinson,  Prec.  Ch.  477  ; 
Allen  V.  Poultonj  1  Ves.  121 ; 
and  see  Chapman  v.  Gibson, 

3  Bro.  Ch.  Ca.  229 ;  1  Wils. 
161 ;  Peny  v.  Whitehead,  6 
Ves,  644. 

'  Fursaker  v. .  Robinson, 
Aby.  Eq.    123 ;    Gilb.  Eq. 


Rep*  139  ;    Prec.  Ch.  476  ; 
Tudor  V.  Anson,  2  Ves.  58a  ^ 
Crickett  v.  Delby,  3  Ves.  1 2 
'  Gooduoyn  v.   Goodwynf 

1  Ves.  228 ;  Trodd  v.  Dovms^ 

2  Atk.  304 ;  Goring  v.  Nash, 

3  lb.  189. 

'  Strode  v.  Ld.  Russell,  2 
Vem.621,  625;  1  Brow.P.C. 
229;  Marston  v.  Gowan,  3 
Bro.  Ch.  Ca.  170. 

"  Tudor  V.  Anson,  2  Ves. 

582. 

»  Eq.  Ca.  Abr.  122  ;  Fane 
V.  Fletcher,  1  P.  Wms.  354. 
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testator,  that  the  stranger  should  take  in  preference  to  the    coPYHOLD' 
heir,  and  some  other  provision  be  made  for  the  heir  in  lieu       ESTATE, 
of  it ;  as  where  a  testator  being  seised  of  several  copyhold^,      " 
some  of  which  had  been  surrendered  to  the  use  of  his  will 
and  others  not,  devised  them  upon  certain  trusts,    and 
directed  that  the  heir  at  law,  upon  whom  the  unsurrendered 
copyholds  might  descend,  should  surrender  to  the  trusts  of 
his  will,  the  heir  was  decreed  to  surrender  accordingly^. 

So  again,  where  a  testatrix,  after  devising,  amongst  other 
real  estates,  certain  copyholds,  which  had  been  surren- 
dered to  the  use  of  her  will,  exchanged  copyholds  for  otjiers 
which  were  omitted  to  be  so  surrendered,  and  gave  a  pecu- 
niary legacy  to  her  heiress  at  law,  the  heiress  was  put  to 
her  election  to  take  the  legacy  or  the  copyholds  unsurren* 
dered,  but  not  both,  and  on  her  electing  to  take  the  legacy, 
was  decreed  to  surrender  the  copyholds  to  the  uses  of  jthe 
testatrix's  will*. 

5.  In  case  of  a  devise  to  a  charitable  use,  the  courts  of  cbaritabic  we. 
equity  supply  the  want  of  a  surrender,  and  go  upon  the 

word  **  appoint,"  in  the  statute  of  charitable  uses,  though 
ID  truth,  the  want  of  a  surrender,  in  such  cases,  seems  to  be 
made  good,  not  so  much  by  the  discretion  of  the  court,  as 
by  the  strong  words  of  the  statute*. 

6.  In  case  of  necessity ;  as  where  the  king,  or  lord  of  a  Cases  uf 
manor,  grants  the  fee-simple  of  the  copyhold  estate  to  one  "'^*"'  ^' 
in  fee,  there  the  copyholders  cannot  convey,  because  the 
grantee  hath  no  court  in  which  he  can  make  surrenders  : 

but  lest  this  should  turn  to  the  prejudice  of  the  copyholder. 
Chancery  supplies  the  defect,  and  makes  good  the 
alienation^. 

So  where  the  copyholder  has  done  all  in  his  power  to 
make  the  surrender,  but  is  prevented  by  the  heir,  or  trustees, 

^  Wardell  v.  WardeU,  3  775;    Attorney  General    v. 

Bro.  Ch.  Ca.  116.  Andrews,  1  Ves.  223. 

*  Frank  v.  Standish\  1  ^  2  Co.  17;  Murrell  and 
Bro.  Ch.  Ca.  588.   Notts.  Smith,  4  Co.  25 ;  Cro.  Eliz, 

*  43  Eliz.    See  Attorney  252,  443. 
General  v.  Burdett,  2  Vern. 


no 
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or  the  Kke ;  '  as  where  a  person  entitled  to  an  equitable 
estate-tail  in  copyholds,  endeavoured  to  get  in  the  legal 
estate,  in  order  that  he  might  be  enabled  to  make  a  proper 
surrender  to  bar  the  estate,  but  not  succeeding,  he  offered 
to  make  such  surrender  as  he  lawfully  could,  the  entail  of  the 
trust  was  holden  to  be  well  barred,  and  the  lands  to  pass 
to  the  devisee  of  the  copyholder*'.  But  otherwise,  'Where 
the  defect  arises  from  the  neglect  of  the  copyholder,  in  not 
doing  all  that  he  might  have  done  to  perfect  the  surrender  *. 

But  in  all  those  cases,  in  which  the  court  will  supply  a 
surrender,  it  is  to  be  understood,  that  the  effect  of  the  sur- 
render shall,  when  supplied,  be  bounded  by  the  reason  and 
tjQOtive  which  induced  the  court  to  supply  it ;  when,  there- 
fore, a  testator  devised  an  unsurrendered  copyhold  estate  to 
trustees,  in  trust  to  sell  and  to  pay  the  interest  of  the  pro- 
duce to  the  wife  for  life,  and,  after  her  death,  to  a  stranger, 
and  the  Qourt  supplied  the  surrender  in  favour  of  the  wife, 
yet  it  was  expressly  declared  by  the  decree  supplying  the 
surrender,  that  the  customary  heir  should  nevertheless  be 
at  liberty  to-apply  after  the  wife's  death*. 

So  if  the  devise  be  for  payment  of  debts,  and  subject 
thereto,  over  to  a  stranger,  it  should  seem  that  the  heir  will 
not  be  decreed  to  surrender  more  than  is  sufficient  to  satisfy 
the  debts,  for  with  respect  to  the  rest,  the  heir  has  at  least 
equal  equity  with  the  devisee,  and  it  is  a  maxim  of  law, 
that  when  the  equity  is  equal,  the  law  shall  prevdl  ^ 

And  it  is  to  be  observed,  that  when  the  case  comes 
within  the  line  of  obligation  before  noticed,  the  court  will 
supply  the  surrender  in  favour  of  persons  in  remainder  as 
well  as  those  who  were  intended  to  take  a  present  interest. ' 
If  therefore  a  devise  be  to  a  grandson  for  life,  with  re- 
mainder to  his  first  and  other  sons,  remainder  to  daughters 
in  tail,,  remainder  to  his  younger  son  in  fee,  and  the  grand- 

*  Ste  Otway  v.  Hudson,  *  Marstony.G(man,^BT. 
Q'Vem.  583;  and  see  Vane    Ch.  Rep.  170. 

y.  Fletcher,  1  P.  Wms.  354.  '  See  Conxion  v.  CoUinsan, 

*  Ibid.  aBroCh.Ca.  377. 


CH.  I.   §VII.]  CONVEYANCING.  |H 

Bon  die  withoat  iaauey  the  courts  will  supply  the  want  of  a   COPYHOLD 
surrender  in  favour  of  the  younger  son  against  the  devisee  __..^,._ 
of  the  grandson,  though  the  grandson  be  heir  to  the  testa^ 
tor  and  have  surrendered  to  the  use  of  his  will  ^. 

So  if  a  copyhold  be  limited  to  a  first  son  in  tail,  and  a 
second  son,  and  a  third,  fourth  and  fifth  son,  and  there  be 
no  surrender,  and  the  second,  who  is  to. take  in  possession^ 
bring  a  bill  to  have  it  supplied,  the  court  will  decree  it  for 
the  third,  fourth  and  fifth  sons,  as  well  as  the  second,  in 
the  same  order  as  limited  by  the  father  \ 

And  subject  to  the  preceding  rules,  it  will  supply  the 
siurrender  in  favour  of  persons  equitably  entitled  to  its  in- 
terference, as  well  against  the  persons  before  noticed,  as 
against  a  distant  heir,  a  reversioner,  or  remainder-man^;  so 
against  a  devisee^,  a  purchaser,  having  notice  of  the  defect, 
assignees  of  a  bankrupt  °^,  a  widow  claiming  her  firee-bench  \ 
or  the  like. 

10.  By  what  means  a  Sarrender  may  berevoked  or  other^ 

wise  became  void. 

AsuBR£NDEBbeing,ashas  been  before  observed,  rather 
a  manifestation  of  the  alienor's  intention,  than  a  transfer 
of  any  interest  in  possession,  it  is  revocable  at  any  time 
previous  t6  the  perfecting  of  the  conveyance  by  the  ad- 
mittance o{  the  cestui  que  use ;  this,  however,  it  should  seem, 
aotwitlistanding  some  contrary  dicta  to  be  found  in  the 
books  ^,  can  only  be  when  the  surrender  is  voluntary  and 
withoat  a  siifficient  consideration :  for  where  the  surrender 

s  Cook  V.  Amham^  Ca.  T.  ^  Jenmt^s  v.  Moore,    2 

Talb.  35,  37.  Vem.  609. 

^  See  Goring  v.  Nash,  3  ^  "  Taylor   y.    Wheeler,  2 

Atk  .101.  Vern,  564 ;  Hintan  v.  Hinton 

»  Greenwood  v.  Hare,  1  Ch-  „  ^^^^^  ^  Hi,Uon,  2  Ves, 

Rep.  274 ;  Chapman  v.  G16-  q      g^g. 

son,  3  Bro.  Ch.  Ca.  229.  o  ggg  Burgoine  v.  SpurUng, 

^  Cook  V.  Amham,  Ca.  T.  Cro.  Car.  283 ;     Sir  Wm. 

Talb.  36.  Jcmes,  306;  Gilb*  Ten,  281. 
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ia  founded  on  a  good  or  valuable  consideration^  "  the  sur^ 
renderor  can  in  nowise  defeat  his  grant,  his  hands  being 
for  ever  bound  from  disposing  of  theiand  in  any  other  way, 
and  his  mouth  for  ever  stopped  from  revoking  or  counter- 
manding his  own  deliberate  act  ^." 

The  surrender  being  in  such  case  a  complete  execution 
of  the  contract  as  well  at  law  as  in  equity,  as  against  the 
vendor,  the  land  is  bound  by  it  %  for  the  admission,  when 
made,  relates  back  to  the  time  of  the  surrender,  and  de- 
feats all  mesne  acts  made  by  the  surrenderor  \ 

Where,  however,  the  surrender  is  merely  voluntary,  the 
surrenderor  may  revoke  it  at  any  time  before  the  admission 
of  the  cestui  que  use '. 

This  may  be  effected  cither  by  an  express  revocation,  as 
by  surrendering  the  estate  to  another,  or  by  an  implied  or 
constructive  revocation,  which  may  be  inferred  from  any 
act  done,  or  the  happening  of  any  circumstance  which 
renders  it  reasonable  to  presume  that  it  could  not  be  the 
intent  of  the  surrenderor  that  the  surrender  should  con- 
tinue valid.  Thus,  where  A.  surrendered  his  copyhold  to 
the  upe  of  himself  for  life,  then  to  his  son  for  life,  then  to 
the  use  of  his  last  will ;  the  son  died,  and  the  father  sur« 
rendered  to  the  use  of  J.  S.  in  fee,  it  was  adjudged,  that 
notwithstanding  the  surrender  to  the  use  of  his  will,  the 
surrender  remained  in  the  copyholder,  who  might  there- 
fore surrender  it  to  whom  he  pleased  ^  So  it  has  been 
held,  that  if  a  feme  sole  marry  after  surrendering  copyholds 
to  the  use  of  her  will,  this  will  be  a  revocation,  or  at  least 
a  suspension  of  the  surrender". 


P  Co.  Copyh.  s.  39;  Kitch. 
82,  a ;  2  Blac.  Com.  368. 

^  Roe  d.  Noden  v.  Griffits, 
4  Burr.  1961  ;  Vaughan  d. 
Atkins  V.  Atkins,  5  lb.  2764 ; 
Taylor  v.  Wheeler,  2  SaUc. 
449;  2  Vem.  564 ;  Jef^diigs 
V*  Moore,  2  lb.  609. 

'  Vaughan  v.  Atfdm,  ub»- 
sup, ;  Benson  v.  Scott,  Caiih.  ^^T* 
375. 


•  Kitch.  82,  a ;  Burgaine^ 
V.  Spurting,  Cro.  Car.  283. 

*  4  Co.  23,  a;  Fitch  V4 
Hockletf,  Cro.  Eliz.442;  and 
see  Thrustout  d.  Gowet  v;. 
Cunmngkam,  2  Blac.  Rep. 
1046. 

George  v, ,  Ambl^ 
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A  soTFender  may  also  ia  Bome  caaei,  eb  we  shall  Bee  here-  COPyholu 
■fter,  'become  void  for  want  of  being  duly  presented ;  for  if  " 

the  SDirender  be  not  presented  within  the  time  limited  by 
the  coBtom  (where  presentation  is  necessary),  or  if  it  be 
nntruly  presented,  that,  as  well  as  all  subsequent  proceed- 
ings had  upon  it,  will  be  vacated,  and  this  seems  reason- 
shle,  for  if  tiiere  be  no  presentment,  the  lord  has  no  notice 
of  the  surrender. 

And  so,  this  doctrine  of  the  nuUity  of  the  BUirender,  on 
account  of  non-presentment  or  a  false  presentment,  must,  . 
it  should  seem,  be  confined  to  those  cases  where  no  new 
presentment  can  be  made  to  remedy  the  defect;  as  if  the 
time  allowed  by  the  custom  for  making  the  presentment  be 
expired  ;  "  for  though  there  should  be  a  presentment  and 
admittance  made  contrary  to  the  surrender,  yet  sure  this 
win  not  make  the  surrender  void  before  the  utmost  time 
allowed  by  law  for  the  surrender's  being  presented,  for  it 
is  no  reason  to  say,  that  because  the  presentment  is  void, 
that  therefore  the  surrender  ib  void ;  for  the  surrender  does 
not  depend  upon  the  presentment,  which  ib  subsequent, 
though  therefore  it  may  be  void  because  not  presented,  yet 
not  because  iQ  presented  * ;"  so  that  if  after  such  ill  present- 
ment and  admittance  there  should  be  a  good  presentment 
tai  admittance,  it  seems  the  surrenders  and  all  the  other 
acts  will  stand  good  *. 

Nor  will  the  surrender  be  void  on  account  of  its  being 
erroneoQsly  entered  upon  the  rolls  of  the  manor,  so  that  it  ;■ 

were  rightly  presented,  for  the  court-rollB  are  no  record, 
nor  work  any  estoppel,  so  as  to  conclude  the  party  from 
tendering  other  evidence  of  the  truth  of  the  transaction  ^. 
ThuB,  where  ^.  covenanted  with  B.  to  assure  bim  all  his 

canvhnM  lanils    anA    then    aiirronr^pivfl    n^cpml   tinrcj^ls   hv  * 
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ESTATE.  ,  ,  ,  ,  ■  ,  ,  „  ., 
,.  lands  only  as  were  named  m  the  surrender*.  So  if  a  sur- 
render be  made  upon  condition  and  so  presented,  but  be 
enrolled  as  an  absolute  surrender,  yet  the  surrender  shall  not 
be  void,  but  upon  sufficient  proof  made  in  court  of  thereat 
tenor  of  the  surrender,  the  roll  shall  be  amended  * ;  and 
dtough  the  admission  had  been  absolute  too,  yet  the  sur- 
renderee would  be  subject  to  the  condition,  for  he  is  in  by 
the  surrender,  and  the  lord  cannot  vary  his  estates'*. 

The  surrenders  are  usually  prepared  by  the  steward  of  the 
manor ;  and  a  custom  that  lie  shall  prepare  them  is  heU  to 
bo  good*. 

II.  OF  THE  FRESBNTKENT. 

We  are  now  to  inquire  into  the  nature  and  use  of  the 
presentment  of  the  surrender  of  which  we  hare  been  treat- 
ing. A  presentment  is  a  formal  notification  by  the  homage 
to  the  lord,  of  the  surrender  made  by  the  tenant  in  order 
that  the  surranderee  may  be  admitted  accordingly  **,  and 
seems  therefore  to  be  necessary  in  those  cases  only  where 
the  surrender  was  taken  out  of  court  by  the  reeVe,  bailiff, 
tenants,  or  some  other  than  the  lord  himself,  or  his  steward, 
who  either  was  not  authorized  to  admit,  or  in  fact  did  not 
admit  the  surrenderee ;  "  for  it  is  useless  for  the  homage  to 
present  a  surrender  in  order  to  admittance,  when  admit- 
tance has  been  already  had '. 

llie  presentment  by  the  general  custom  of  manors  ought 
to  be  made  at  the  next  court  holden  after  the  surraader, 
but  by  the  special  custom  of  soms.places  it  will  be  good 

»  *  Winter  and  Jeritigkam,        •*  See  4  Co.  28,  b;  3  Burr. 


lb. 
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though  jfnfAe  at  the  sepond  or  third  court ' ;  and  the  ?ea-  coPYHOiii 

ESTATE    ' 

son  of  a  speedy  presentment  being  required  is  to  prevent  in-  •> 

convenieQcies  and  disputes ;  '^  for  if  an  old  surrender  might  ~ 

be  trumped  up  at  any  time,  it  would  defeat  any  aft^r- 
charges  n^de  by  him  w^o  surrendered^."  J3ut. where  no 
such  inconvenience  can  ensue,  as  in  the  presentment  of  a 
sQirender  to  the  use  of  a  will,  it  will  be  good,  though  not 
made  till  the  ne^t  court  after  the  death  of  the  surrenderor^. 
Where,  hoii^ever,  the  custom  prescribes  any  particular 
time  within  which  the  surrender  is  to  be  made,  such  cus- 
tom must  be  str^qt^y  pursiied,  or  the  surrender  will  be  void 
at  law  \  though  equity  will,  under  certain  circumstances, 
either  supply  the  jiefect  or  compel  the  surrenderor  to  make 
a  new  surrender  K  , 

If,  however,  it  be  made  within  the  time  limited  by  the 
custom,  it  matters  not  whether  it  be  in  the  life-time  of  the 
surrenderor,  or  of  the  cestui  que  use,  or  after  either  or  both 
of  their  deaths  ^  If,  therefore,  a  copy  holder,  in  f(^e  sur- 
render out  of  court,  aiid  die  before  the  surrender  is  pre- 
sented in  court,  yet  the  surrender  being  presented  after  his 
death,  according  to  the  custom,  is. good;  for  by  the  sur- 
render o\i,t  of  court,  the  cQpyhold  paeises  to  the  lord  under 
an  impUed  condition  that  it  shall  afterwards  be  presented 
sccording  to  the  custom  "^,  and  the  lord  sh^ll  be  compelled 
to  admit'  accordingly.  So  if  the  customary  tenets,  by 
whose  hands  the  surrender  was  made,  die,  yet  if  the  (lur- 

'  Gilb.  Ten.    280 ;    Co.  "  Taylor   v.    Wheekr,    2 

Copyh.s.40,  tr.  88;  cf  w*  Vem.  564;    2  Salk.   564; 

1  Yes.  802,  602,  680.  Jemings  v.  Moore,  2  Vem. 

«Gilb.  Ten.    2:41  Co.  609.  ^          ,'            ^.                     '" 

Copyh.  105;  StyL'^Sr,  ?76.  Atldn?''^ Bn^^^^ 

^  See  Com.  Dig.  Copyh.  r^Z'^''^'''^^'^'  ^^^''' 

(F.)9;  1  Watk.  (fopyh.  4  '    ""^cJ^t  62, a ;  4 Co. 29 ; 

*  Co.  lit.  62,a;  Cro.  Jac  Cro.  Jac.403,  S.P. ;  aBul^t. 

403 ;  I  Watk.  Copyk  85,  p.  « 14,  S.  P.  adjudged ;  1  RoH, 

(*)•  Abr.  63i,S.P. 
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toPYHOLD    render  be  presented  upon  good  proof,   it  wiU  be  suffi- 

ESTATE.  .- 

• cient*. 

■  ¥■■■.»■■    ■ 

It  is  said  in  some  of  the  books,  that  the  presentment  moat 
be  made,  or  at  least  brought  into  court,  there  to  be  pre- 
sented by  the  homage  by  the  same  persons  who  took  the 
Surrender  ^  But  this  appears  to  be  immaterial,  for  **  if  the 
surrender  be  presented  by  any  body,  and  admittance  be 
made  thereupon,  it  is.  sufficient <*;"  the  only  use  of  the 
presentment  being,  as  was  before  observed,  to  give  notice 
of  the  surrender  to  the  lord  and  his  tenants,  though  there- 
fore the  person  who  took  the  surrender  die  before  any  pre- 
sentment be  made,  that  will  not  vitiate  the  surrender  %  for 
upon  sufficient  proof  in  court  that  such  a  surrender  was 
made,  the  lord  shall  be  compelled  to  admit  accordingly  ^ 

The  presentment  must  in  all  material  points  correspond 
with  the  true  tenor  of  the  surrender  itself;  if,  therefore,  the 
surrender  be  conditional,  and  the  presentment  absolute,  or 
*^-  the  like,  both  the  surrender,  presentment  and  admittance, 
are  wholly  void ',  the  surrender  as  being  not  truly  pre^ 
sented,  the  presentment  as  being  false,  and  the  admittance 
as  being  founded  on  such  untrue  presentment  *.  And  this, 
'  says  Gilbert,  seems  reasonable;  for  if  the  presentment 
differs  from  the  surrender,  the  lord  has  no  sufficient  notice 
of  the  surrender ;  and  had  he  known  the  true  surrender, 
perhaps  he  would  not  have  consented  to  it^.  But  where 
it  is  said,  that  if  the  presentment  differ  in  points  material 
from  the  surrender,  the  surrender,  presentment  and  admit- 

*  Co*    lit.  6a,  a;  Gilb.        "i  Co.  liti  62,  a;    4  Co. 
Ten.  280;    Cro;  Jac.  403;'  2g,b;  Cro.Jac.403;3]3ul8t. 

^                 SBulst.  214;  4 Co.  29,  b;  214 jj/Kaughan  Y.Atkins,  5 

Vaughan  v.  Atkins,  6  Burr.  Burn^64  ;  Gilb.  Ten.  280. 

.2764.  '  2Blac.  Com.  369;  Co. 

•  See  Lex  Cust.  137;  4  Lit.  62,  a. 

Co.  f  9,  b ;  Cor  Copyh.  s.  40,  •  Co.  Copyh.  s.  40! 

.105;  Crp.  Jac.  403 ;  2  Blac.  *  Co.  Copyh.  s.  40 ;  4  Co. 

Com.  369.  36»  A ;  2  Blac  Com.  369. 

f  Qilb.  Ten.  280.  •  Gilb.  Ten.  88. 
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tance  are  void,  it  must,  it  should  seem,  be  anderstood  to   copyhold 
mean,  where  the  time  for  presenting  the  surrender  is  past,      ^^^^^^ 
80  that  it  cannot  be  corrected;  for  though  the  presentment 
and  admittance  should  be  made  contrary  to  the  tenor  of  the 
surrender,  yet  if  a  true  presentment  be  afterwards  made 
within  the  time  limited  by  the  custom,  then  the  surrender 
presentment  and  admittance  will  be  good,  notwithstanding 
the  defect  of  the  first  presentment  and  admittance*. 

So,  if  the  lord  have  notice  of  the  true  surrender,  it  should 
seem  that  it  would  be  good,,  though  the  presentment  of  it 
be  false ;  for  since  the  lord  had  notice  of  the  true  surren- 
der at  the  time  of  admittance,  it  seems  reasonable  that  the 
admission  should  enure  according  to  such  surrender ;  and 
where  a  man  is  admitted,  he  is  in  as  of  t|ie  surrender^. 

III.  OF  AN  ADMITTANCE  TO  COPYHOLDS, 

An  admittance  is  the  last  stage  or  perfection  of  assu- 
rances of  copyholds.  This  may  be  considered  in  three 
points  of  view :  i .  As  made  upon  a  voluntary  grant  from 
die  lord :  2.  When  made  upon  a  surrender  by  the  former 
tenant:^ and  3.  When  made  upon  a  descent  from  the  an- 
cestor. 

1:  In  admittances,  even  upon  a  voluntary  grant  from  AdaittoncMbj 
the  lord,  when  copyhold  lands  have  escheated  or  reverted  i^td. 
to  him,  the  lord  is  considered  as  an  instrument.  For  though 
it  is  in  his  power  to  keep  the  lands  in  his  own  hands,  or  to 
dispose  of  them  at  his  pleasure,  by  granting  an  absolute 
fiie-simple,  a  freehold  or  a  chattel  interest,  and  so  to  change 
their  nature  from  copyhold  to  soccage  tenure,  yet  if  he 
will  still  continue  to  dispose  of  them  as  copyhold,  he  is 
bound  to  observe  the  ancient  custom  precisely  in  every 
point,  and  can  neither  in  tenure  nor  estate  introduce  any 
kmd  of  alteration,  for  that  were  to  create  anew  copyhold  ; 
wherefore,  in  this  respect,  the  law  accounts  him  custom's 
iastroment :  if,  therefore,  a  copyhold  for  life  fall  into  the 

«  Gilb.  Ten.  336.  '  Ibid. 

>  3 
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c&FyHOLD   lord's  hands  by  tiie  tenant's  death,  though  the  lord  may 
-  destroy  the  tenure  and  enfranchise  the  land,  yet  if  he  ^rant 


it  out  again  by  copy,  he  can  neither  add  to  nor  diminish 
the  ancient  rent,  nor  make  any  the  minutest  yariation  ill  a!ny 
other  respect*.  Nor  is  the  tenant's  estate,  so  granted, 
subject  to  any  charges  or  incumbrances  by  the  lo'rd^. 

But  on  a  surrender  by  the  fortifier  tenant,  it  is  not  in  the 
optionof  thelord  to  a<3fmitth6  cestui  queu^e  or^otatpledsure ; 
(br  if  he  refuse  without  good  cause  (as  if  the  tenant  sur- 
render for  a  greater  estate  than  tie  has  ^,  or  to  a  c6rpoi^tion, 
or  the  Kke  %  he  may  be  compellfed  either  by  biH  in  equity  *, 
or  by  mandamus  at  law  by  the  surrenderee ",  or  action  at 
law  by  the  surrenderor^,  and  that  whether  the  surrender 
be  but  for  a  term  of  years  «  (i),  or  any  greater  estate :  for 
'  till  admittance  he  cannot  enter  upon  or  derive  any  bene6t 

from  the  land. 
Admittance  od     .  2.  In  admittances  upon  the  surrender  of  another^  the 

lord  is  to  no  intent  reputed  as  owner,  but  wholly  as  an  in- 
strument: and  the  tenant  admitted  shall  be  subject  to  no 
charges  or  incumbrances  of  the  lord ;  for  his  claim  to  the 
ejstate  is  solely  under  him  that  made  the  surrender^. 
And  an  admittance  is  necessary  only  to  perfect  the  title 

»  Co.  Copyh.  S.41.  484;  sed  vide  WiUiams    v. 

•  8  Co.  63.  Lord  Lonsdale,  3  Ves.  754. 

*•  Gilb.TeiL45i,n.  99.  '   See    Galaway's    case, 

*  Co-  Lit.  66;J) ;  Tomkin  cited  Lex  Custum.  162 ;  3 
V-  Croker,  2  Ld.  Raym.  864 ;  Bulst.  217.  And  see  Ford  v. 
1  Watk.  Copyh.  213,  242.  Hosldns,    Cro.    Jac.    368  ; 

*  2  Blac.368;  4  Co.  24,a;  Moor,  842. 
FordY.HoUdns,  Cro  Jac.  368 ;  «  4  Co.  23,  a ;  Co.  Copyh. 
Boe  V.  GriffitSy  4  Burr.  1 96 1 .  s.  47 ;  1  Watk  Copyh.  243. 

•  2  Roll.  Abr.  107;  Rex  ^  4  Rep.  27;  Co.  Lit  59. 
V.  Hendon,  2  Dumf.  &  East, 


(1)  But  where  a  term  of  years  is  granted  of  copyholds  by 
t^e  tenant  by  a  common  law  conveya&ce,  by  licence  of  the 
lord,  no  admittance  is  necessary,  1^  he  does  not,  in  such 
case,  become  tenant  to  the  lord. 
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when  a  surrender  is  requisite;  in  other  cases,  the  tenant   copyhol]> 
may  take  possession  or  maintain  ejectment  without  any     ' 
previous  admittance*. 

3.  And  as  in  admittances  upon  surrenders,  so  in  admit-  Admittance 
tances  upon  descents  by  the  death  of  the  ancestor,  the  lord  ancestor, 
is  used  as  a  mere  instrument ;  and  as  no  manner  of  interest 
passes  to  him  by  the  suirender,  or  the  death  of  his  tenant' 
60  no  interest  passes  out  of  him  by  the  act  of  admittance. 
And  therefore  neither  in  the  one  case  nor  the  other  is  any 
respect  had  to  the  quantity  or  quality  of  the  lord's  estate 
in  the  manor.  For  whether  he  be  tenant  in  fee  or  fcHr  years' 
wbeth^  he  be  in  possession  by  right  or  by  wrong,  it  is  not 
material;  since  the  admittances  made  by  him  shall  not  be 
impeached  on  account  of  his  title,  they  being  judicial,  or 
rather  ministerial  acts,  which  every  lord  in  possession  is 
bound  to  perform  ^ 

Admittances,  however,  upon  surrender  differ  from  ad- 
mittances upon  descent  in  this ;  that  by  surrender  nothing 
is  vested  in  cestui  que  use  before  admittance,  any  more  than 
in  voluntary  admittances ;  but  upon  descent  the  heir  is 
toiant  by  copy  immediately  upon  the  death  of  his  ances- 
tor :  not  indeed  to  all  intents  and  purposes,  for  he  cannot 
be  sworn  on  the  homage  nor  maintain  an  action  in  the 
lord's  court  as  tenant;  but  to  most  intents' the  law  takes 
notice  of  him  as  of  a  perfect  tenant  of  the  land,  instantly 
upon  die  death  of  his  ancestor,  especially  where  he  is  con- 
cerned with  any  stranger  (1).  He  may  therefore  enter  into 

*  See  Cro.  Car.  283  ;  and  *  1  Rep.  140 ;  4  Rep.  27^ 
Roe  y ^Loveless,  2  B.  &  A.  453. 


(1)  Hence,  where  a  copyhold  having  descended  to  a  wife 
as  heir  at  law,  who  died  before  admittance,  having  first 
borne  a  child  to  her  husband,  which  died  an  infant,  the  hus- 
band was  held  entitled  to  hold  for  his  life,  in  the  nature  of  a 
tenant  by  the  curtesy  ofEnglatid,  according  to  the  custom 
of  the  manor;  the  title  of  the  wife,  claimmg  as  heir  by 

1  4  descent. 
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COPYHOLD    the  land  before  admittance;  may  take  the  profits:  may 

.__^ punish  any  trespass  done  upon  the  gtound  ^    Nay,  upon 

satisfying  the  lord  for  his  fine  due  upon  the  descent,  he 

may  surrender  into  the  hands  of  the  lord  to  whatever,  use 

he  pleases*    For  which  reasons  we  may  conclude,  that  the 

admittance  of  an  heir  is  principally  for  the  benefit  of  the 

'  lord,  to  entitle  him  to  his  fine,  and  not  so  much  necessary 

for  the  strengthening  and  completing  the  heir's  title.  Hence 

an  observation  might  arise,  that  if  the  benefit  which  the 

,  heir  is  to  receive  by  the  admittance,  be  not  equal  to  the 

charges  of  the  fine,  he  may  never  come  in  and  be  admitted 

to  his  copyhold,  and  so  the  lord  be  defrauded  of  his  fine. 

But  to  this  we  may  reply  in  the  words  of  Sir  Edward  Coke ;. 

*^  I  assure  myself  if  it  were  in  the  election  of  the  heir  to  be 

admitted  or  not  to  be  admitted,  he  would  be  best  contente4 

without  admittance  :  but  the  custom  in  every  manor  is  in 

this  point  compulsory.    For,  either  upon  pain  of  forfeiture 

of  their  copyhold,  or  of  incurring  some  great  penalty,  the 

heirs  of  copyholders  are  enforced,  in  every  manor,  to  come 

into   court   and  be   admitted  according  to  the  custom, 

within  a  short  time  after  notice  given  of  their  ancestor's 

decease  °. 

^  The  mode  of  bringing  forw[ard  the  heir  for  admission  is 
upon  presentment  of  the  death  of  the  ancestor  by  the 
homage  at  the  next  court,  and  making  proclamation  at  that 
and  the  two  subsequent  courts  for  the  heir  to  come  in  and 
be  admitted  :  and  if  he  come  not  in  at  the  third  proclama- 
tion (unless  he  be  out  of  the  realm  at  the  time  of  the  death 
of  the  ancestor)  the  lord  may,  by  the  custom  of  most  ma- 
nors, seise  the  copyhold  absolutely,  until  the  heir  come  in 

'  4  Rep.  23.         ■  Co.Copyh.8.41;  261ac.  Com.  369. 


descent,  being  complete,  without  admittance,  by  the  general 
law  of  copyholds,  and  the  title  of  a  tenant  by  the  curtesy 
being'  also  by  operation  of  law.  Doe  d.  Mihfr  v.  Bright* 
ween,  10  East,  583. 
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by  special  custom '^ ;  unless  where  the  heir  (or  devisee)  is    copyhold 
ui  infant  or  feme  covert,  in  which  case  it  is  provided  by  _______ 

9  Geo.  I,  c.  29,  that  no  forfeiture  shall  be  incurred  by 
reason  of  their  not  coming  in  to  be  admitted  on  such  pro- 
clamations (i).  Till  proclamation,  however,  be  regularly 
made,  the  heir  is  not  bound  to  come  i^^ 

But  the  default  of  a  particular  tenant,  as  tenant  for  life 
to  come  in  to  be  admitted,  shall  not  pccasion  a  forfeiture  of 
the  estate  of  a  person  entitled  in  reversion  or  remainder' 

If,  on  the  third  proclamation,  no  one  appears  to  claim  the 
premises  and  demand  admission,  the  lord  is  justified  in  seis- 
ing them,  at  least  quousquef  i.  e.  iin/tV  claim  be  made^. 

As,  on  the  one  hand,  the  lord  may  compel  the  heir,  and 
also  in  most  cases  the  surrenderee,  to  be  admitted ;  so, 
on  the  other  hand,   he  is  compellable  to   admit  to  the     « 
tenancy  (2). 

But  when  it  is  said  that  the  lord  is  compellable  to  admit 
the  surrenderee,  8cc.  of  a  copyhold,  this  is  of  course  to  be 
understood  to  be  confined  to  t^ose  cases  where  the  estate 

^  8  Co.ioo,b;  Salisbury's        **  Rumney  v.  Eve,  1  Leon. 
Ca,  1  Lev.  63;  Doe  y^Hel"     100;  Anderson  v.  Haywardf 
lier,  3  Dumf.  8c  East,  164;    3  lb.  221 ;  41b.  30. 
Gilb.  Ten.  442,  n.  101 ;  1         '  Baspool  y.  £ong,  iRoU. 
Watk.  Copyh.  235.  Abr.  568. 

«  1  Watk.  237. 


(1)  But  if  they  do  not  come  in  at  such  proclamation, 
either  personally  or  by  attorney  (which  they  are  empowered 
to  make)  the  lord  or  steward  may  appoint  attomies  or 
guardians  for  the  purpose  of  admission. 

(2)  For  this  purpose  the  court  of  Chancery  was  formerly 
had  recourse  to,  on  the  principle  that  the  refusal  of  the  lord 
to  admit  was  a  breach  of  an  implied,  trust  reposed  in  him  for 
that  purpose ;  but  it  is  now  held  that  a  mandamus  at  law 
will  ue  to  enforce  the  lord  to  admit  to  copyhold,  and  this 
is  a  more  summary  remedy,  and  is  now  generally  applied 
to;  2  Dumf.  &  East,  484 ;  2  Roll.  Abr.  107 ;  4  Burr.  1961 ; 
but  whether  an  action  will  lie  against  the  lord  for  refusing 
to  admit,  does  not  appear  to  be  settled ;  see  Lex  Gust.  162; 
3  Bidst.  217 ;  Fordv.  Hoskins,  Cro.Jac.368;  Moor,842,S.C. 
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COPYHOID  of  the  sunrenderee  is  such  as  the  copyholder  was  autho- 
^^^^  itted  to  siffretider.    If,  therefore,  a  copyholder  surrender 

for  a  greater  estate  than  he  has  in  the  copyholds,  as  if  te- 
nant for  his  own  life  make  a  surrender  for  the  use  of  ano- 
ther, the  lord  will  not  be  compellable  to  admit  such  a  sur- 
renderee, because  be  may  outHve  the  tenant  for  life,  and 
then  the  tord  would  be  prejudiced'. 

So  neither,  it  should  seem,  would  the  lord  be  compellable 
to  admit  a  corporation,  whether  aggregate  or  sole,  to  a 
eopyheld,  even  tiiough  enabled  to  hold  lands,  by  statute  or 
iieence;  for  a  corporation  being  an  invisible  body,  having 
existence  ohly  in  notion  of  law,  it  cannot  attend  upon  At 
lord's  oourt  to  perform  suit  and  services  *.  And  besides, 
as  a  corporation  has  a  perpetual  continuance,  the  lord  by 
9  admittance  of  a  corporaticm  to  the  copyhold,  would  be  for 
ever  deprived  of  his  perquisites  arising  from  heriots,  fine8> 
8ic«  on  the  deaths  of  the  tenants  (i). 

Neither  is  the  lord  compelled  to  admit  the  heir  ai  law 
'off  the  last  copyholder ;  for  such  admission  is  purely  for  the 
benefit  of  the  lord,  and  not  of  the  heir,  who  is  generally 
considered  as  comjdetely  tenant  to  every  purpose,  before 
admittance  as  after^(i^);  and  the  heir  having  therefore  as 
good  a  title  before  admittance  as  after,  against  all  persons^ 

'  Gilb.Ten.  451,  n.  119.  *  See  cases  cited  1  Watk. 

'  Co.  Lit.  66,  b ;  Tamkin    Copyh.  244. 
V.  Crokeff  2  Ld.  Raym.  864. 


(1)  Hence,  where  a  copyhold  is  intended  to  be  conveyed 
Tor  the  benefit  of  a  corporation,  or  others  who  are  incapable 
in  law  of  holding  them,  it  is  casual  to  make  the  surrender  to 
'the  use  of  some  person  not  so  incapacitated,  to  hold  in  trust 

for  such  corporation,  &c. 

(2)  But  quare,  for  it  seems  that  the  heir  cannot  before 
adUaittance  sue  on  the  homa^ ;  Kitch.  87,  b ;  Co.  Copyh. 

'S.  41,  tr.  94;  nor  sue  in  the  loird's  court ;  Kitch.  60;  Co. 
Copyh.  s.  41,  tr.  94;  Gilb.  Ten.  487.  Henfee,  it  should 
seem,  that  he  cannot  suffer  a  recovery  there  till  admittance; 
alid  if^o,  surely  his  admittance  by  the  lord  is  compellable. 
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except  only  the  lord  (who  eaimot  take  advantage  of  his  own  copyhold 
negligence  or  refusal)  it  is  a  matter  between  the  lord  and     ESTATE, 
tenant  pnly,  and  not  what  a  purchaser  or  stranger  need  in- " 
quire  into  %  in  Which  he  differ^  materially,  as  we  have  seen 
in  another  pffece,  from  A  surrenderee  taking  by  the  act  of 
the  partjr. 

This  admission  may  be  taken  either  by  thfe  lord  in  person 
or  his  stewtol,  under^steward  or  deputy,  ahd  either  In  or 
out  of  the  court  of  the  manor ;  but  his  admission  regularly 
musty  as  has  been  before  noticed,  be  presented  or  notified 
at  the  next  court  for  the  information  of  the  tenants,  ^at 
if  they  know  of  any  objection  to  the  neW  teniant,  of  whidi 
the  lord  is  ignorant,  they  may  inform  him  of  it>  and  also 
that  if  no  Iruch  objection  appear,  his  adntittance  may  be 
inserted  in  the  rolts  of  the  manor  as  an  evidence  of  his 
tenancy^*  And  whether  tiie  penioh  making  the  adinit- 
tance  be  rightfully  lord,  8cc.  or  not,  is  immiiterial ;  for  if  the 
loird  or  the  Steward  be  such  de  facto,  it  is  sufficient  to  va« 
lidate  tlie  admission.  Though,  therefore,  the  lord  be  a 
disseisor ;  or  be  seised  in  right  6f  another  only ;  or  have 
but  a  defesisible  title ;  or  be  tenant  in  tail,  fot  Kfe,  years,  at 
tnll,  or  by  sufferance ;  or  be  an  infant,  or  the  like,  it 
inatters  not,  for  the  admittance  being  only  a  ministerial 
act,  it  vrill  be  good,  and  binding  on  the  successors  ^.  And 
it  is  the  same  with  respect  to  the  steward,  or  tmder- 
steward,  or  deputy,  for  although  he  be  an  infant,  hon  ccfmpos, 
an  idiot,  llmatic,  oudaw  or  excommunicate:  or  if  he  be 
irrq^arly  appointed,  or  if,  in  the  case  of  a  deputy,  the 
principal  die,  yet  admittances  taken  by  him  will  be  good 
and  unavoidable,  he  acting  in  these  cases  ministerially 
only,  and  as  custom's  instrument*.    But  otherwise  if  the 

"  Knight  V.  Bate,  Cowp.        ^  Cb.  Lit.  58,  b ;    1  Co. 

741 .  140,  b ;  4  Co.  23,  b.  24,  a. 

*  Grilb.  Ten^  448,  i^.  1 1 1 ;  .    *  Co.  Copyh*  s.  40,  p.  ^04 ; 

4 Co.  26,  b;  Kitch.  82,  b;  Moor,  ,112;  Parkers.  Kett, 


I  Roll.  Abr.  505. '    See  1     1  Ld.  feaym.  658,  661 ;    1 

SaJk.  05;  Uacre'n  Ca.  1  Leon. 
228 ;  iW  atk.  Copyh.  255, 8cc. 


Watk.  Copyh.  252,  SaJk.  qa;  Dacre'n  Ca.  1  Leon. 

';1VVj 
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COPYHOLD   pM*8on  adimtting  be  a  mere  stranger^  and  act  mthout  any 
.   colour  of  authority  *. 

The  admittance  may^  on  the  part  of  the  tenant,  be  also 
either  personally  or  by  attorney^.  But  the  lord  is  not,  it 
should  seem,  compellable,  except  in  t^ie  case  of  infants,  or 
feme  coverts  taking  by  descent,  or  by  will%  to  admit  the 
tenant  by  attorney,  because  the  tenant  is  bound  if  required 
to  swear  fealty  to  the  lord,  which  he  cannot  do  by  ano* 
ther**.  But  as  this  is  now  merely  formal,  and  in  practice 
usually  neglected  %  it  may  be  doubted  whether,  in  case  of 
sickness,  absence  beyond  sea,  or  the  like,  the  lord  would 
be  justified  in  refusing  admittance  for  want  of  the  personal 
attendance  of  the  tenant  ^ 

The  tenant  on  being  admitted  is  put'  into  possession  or 
seisin  of  the  lands  by  a  symbolical  delivery  of  them,  viz. 
by  the  delivery  of  some  collateral  thing,  usually  a  rod,  wand 
or  verge  (i),  as  a  symbol,  token  or  representative  of  the 
land.  The  person  to  be  admitted,  therefore,  is  he  who  is 
entitled  to  the  legal  estate.  If,  therefore,  a  copyholder 
surrender  to  the  use  of  A.  in  trust  for  JB.,  A.  is  the  person 
who  is  entitled  to  be  admitted,  though  he  has  no  bene- 
ficial estate  in  the  lands,  because  he  is  the  person  who 
takes  the  legal  seisin,  and  B,  taking  only  a  trust  or  equi- 
table interest.  And  so  if  A*  die,  his  heir  must  be  admitted 
and  not  B.  or  the  heir  of  B.  > 

If  a  surrender  be  made  on  condition,  which  is  fulfilled 
on  the  part  of  the  surrenderor,  he  will  be  in  of  his  old 

*  Co.Copyh.  S.44,  p.  105.        '  Vide  Edmart  v.  Craven, 

*  Coomb^B  Ca.  9  Co.  76,  a. ,  Prec.  Ch.  574. 

•  9  Geo.  I,  c.  29.  »  Rivefs  Ca.  Moor,  890 ; 
'  Ibid ;  sed  vide  Co.  lit.    Trinity  CoUege  v.  Browne,  -1 

68,  a,  n.  (5).  Vem.  441. 

•  Vide  1Watk.C0pyh.265. 

(1)  Whence  copyhold  tenants  are  frequend^  denomi- 
nated ''  tenants  by  the  verge.''  Lit.  s.  78 ;  Co.  Lit.  61,  a ; 
see  Conjectures  as  to  the  origin  of  a  wand  being  used  as  a 
symbol  on  these  occasions,  Stuart's  View  of  Soc.  p.  a8g. 


* 

I 
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estate,  and  aonsequently  not  require  a  new  admittance^;  COPTHOLD 
but  if  the  condition  be  broken,  so  that  the  estate  becomes  estate. 
abiolote  in  the.snnenderee,  as  in  the  case  of  a  mortgage, 
and  the  money  not  paid  at  the  time  appointed  in  the  pro* 
mo,  the  surrenderor  is  no.  longer  in  the  tenancy,  but  has 
only  an  equity  of  redemption  which  lies  not  in  tenure.  If, 
therefore,  the  estate  be  afterwards  restored  to  the  sunen- 
deror,  he  must  be  newly  admitted  ^ 

So  if  copyholder  in  fee  surrender  to  a  person  for  life,  or 
my  other  particular  estate,  he  will  be  in  of  his  old  seisin 
on  the  determination  of  that  estate,  and  need  not  be  again 
admitted  K 

So  if  there  be  severul  joint-tenants  and  one  die,  no  new 
admittance  is  necessaiy,  as  the  survivor  continues  in  the 
whole  as  of  the  old  tenancy,  by  survivorship'.  But  it  is 
otherwise  of  tenants  in  common,  for  upon  the  death  of  any 
of  these,  his  part  does  not  go  to  the  survivors,  but  to  the 
heir  at  law  of  the  deceased  as  of  a  new  seisin  ^,  And  it  is 
the  same  of  coparc^iers,  for  though  the  part  of  the  de- 
ceased copfurcener  will  go  to  the  survivors,  yet  they  take 
not  by  survivorship,  but  by  descent  as  ^eirs  at  law  of  the 
deceased,  and  take  therefore  a  new  estate  \ 

So  tenant  by  the  curtesy,  or  husband  entitled  to  a  term 
in  right  of  his  wife,  or  a  widow  entitled  to  freebench,  is 
said  to  be  in  as  in  continuance  of  the  seisin  of  the  husband 
or  wife  dying,  and  need  not  therefore  be  admitted  ^ 

Where  a  copyhold  is  limited  to  several  persons  succes- 
sively by  way  of  remainder,  the  admittance  of  the  first 
tenant  will  be  an  admittance  of  all ;  and  no  new  admittance 
therefore  need  be  had  on  the  subsequent  remainder-men 
succeeding  to  the  tenancy,  because  the  particular  estatCi 

'  9  Co.  1 07,  a.  •  Co.  Copyh.  s.  56 ;  Calth. 

'  Bensm  v.  Scoitf  1  a  Mod.  64. 

49.  ■  Ibid. 

*  9<3o.  107.  •  1  Watk.  Copyh.    27a; 

^Kitch.iaa,aiCo.Copyh.  and   vide   lb.  300,    where 

■.  56.                                   ^  some  authorities  cmiira. 
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COPYHOLD  and  Aose  in  remainder  ttce  but  aeveral  portionB  of  the  same 
'^^'^'^      estote'd). 

And  it  is  the  same  of  the  leyefsioner^  who,  on  the  deter- 
mination of  the  particular  estates,  is  in  of  his  old  seisin, 
and  need  not  be  again  admitted  ^.  But  if  either  of  these, 
is  e.  the  particnlar  tenant,  the  remainder^man  or  rever* 
«ioBer,  surrender  to  the  use  of  a  third  person,  or  if  the  par- 
ticular  tenant,  remainder^man  or.  reversioner,  die,  and  Ihe 
est9ie  descend  to  his  heir,  such  surrenderee  or  hpir  must  be 
admitted,  because  this  is  anew  estate  to  which  the  origins^ 
aeisin  did  not  extend '. 

On  a  surrender  to  the  use  of  several  persons  as  joint- 
tenants  there  need  not  be  several  admissions,  for  the  ad- 
mission of  one  joint^tenantis  the  admission  of  all,  as  they 
altogether  compose  but  on^  tenant  to  the  lord  '•  And 
each  being  seised  per  my  et  per  tout,  if  either  release  his 
interest  to  his  companion  no  further  admission  will  be  ne- 
cessary, as  it  still  continues  but  one  estate  as  before  ^  And 
,  ^o,  as  has  been  before  noticed,  if  one  die^  the  othera  con- 
tinue in  as  of  the  old  tenancy  by  survivorship  without  any 
•further  admission  ^  And  i  it  is  the  same  of  coparceners, 
who  all  together  constituting  but  one  tenant  to  the  lord, 

»  4  Co.  «3,a;  i  Vent.  260;        ',  Gilb.Ten.  417,  n,  78. 
Batnunt  v.  Greaves,  1  Mod.        '  Kitch.  122,  a;   Icoe  t. 

102, 120  ;  2  Lev.  107 ;  Church  Hutton,  2  Wils.  162. 
V.  Mtmdy,  12  Ves.  136.  *  Ware  v.  Pretty,  Winch 

^  9  Co.  107,  a;  Co. lit.  3;  Gilb.Ten.  411. 

266,  b,  n.  (1).  ,  "  Kitch.  1^2,  a. 


(1)  And  as  the  seisin  of  the  particular  tenant  extends 
to  all  the  remainder-men,  they  may  surrender  their  estates 
.without  having  been  actually  in  possession,  or  been  them- 
selves admittra  to  the  tenancy ;  G^pen  v.  Bmney,  Cro. 
Eliz.  504 ;  Butler  v.  light/dot,  3  Leon.  239 ;  Hl^er  v. 
Febton,^^  lb.  111 ;  Ancelme  v.  Ancelme,  Cro.  Jac.31 ;  and 
it  is  the  same  of  a  reversioner,  9  Co.  1.07,  a ;  Co.  lit-  266, 
b.  n.  (i) ;  I  Watki  Copyh.  58,  276. 
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the  admission  of  one  saffices  for  them  all*  (i).    And  so    COVYttOW 

upon  the  i elease  of  one  coparcener  to  another  no  new  ad-      * 

mission^  it  should  seem,  can  be  required  ^j  for  unless  the 
releasee  was  already  in  the  tenancy,  the  release  could  hav3 
no  operation'.  But  although  coparceners,  like  joint-te. 
nants,  take  but  one  estate,  yet  as  there  is  no  survivorship 
between  them  as  there  is  between  joint^tenants,  if  ope  of 
them  die,  the  survivors  or  other  heirs  of  the  deceased  must 
be  admitted  to  the  portion  of  the  deceased  coparcener*. 
And  so  if  one  coparcener  surrender  her  estate  to  the  use 
of  another,  the  surrenderee  must  be  admitted ;  and  though 
the  sarreader  be  made  to  one  of  the  co*>tenantB  themselves, 
jet  an  admittance  will  be  necessary,  for  in  this  case  the 
soirenderor's  portion  of  the  fistate  is  surrendered  up  into 
the  hands  of  the  lord  to  new  uses,  and  the  surrenderee  is 
eoDsequently  in  as  of  the  surrenderor  and  not  as  of  the 
estate  of  their  common  ancestor,  as  she  is  when  the  co- 
parcener merely  releases  or  relinquishes  the  right  that  was 
inher,  to  her  companion. 

But  it  is  otherwise  of  tenants  in  common ;  for  these 
taking  several  estates  must  be  severally  admitted  to  their 
respective  parts  ^. 

We  will  now  shortly  enquire, 

4.  What  acts  will  amount  to  an  admittance.  ^^at  will 

Any  thing  that  expresses  the  lord's  consent  to  tlie  sur- 
render will  amount  to  aft  admittance ;    for  so  that  his 

'  Lit.    8.  241 ;    Co.   Lit.  fVake/ield's   case,     1  Leon. 

67, a;  163,  b;   3 Leon.  13,  102. 
C.30 ;  2  P.  Wms.  614.  *  Gilb.  Ten.  478,  n<  174 ; 

'  Gilb.  Ten.  73 ;  Co.  Lit.  Co.  Copyh.  s.  56. 
73.  **  C*  CQpyh.  s.  56 ;  1  Ld. 

•  Gilb.  Ten.    300,    311  ;  Rayto.631;  1  P.  Wms.  21. 

(i)  It  was  indeed  said  by  KenyoD,Ch.  J.  in  Doe  ex  dem. 
Tarrvni  v.  Hellier,  3  Durnf.  8&  East,  165,  that  though  one 
joint-tenant  fills  the  tenancy,  it  is  otherwise  of  copar- 
cenexs.  But  jutBre  the  accuracy  of  this  position.  See  the 
autkorities  cited nipra,  tod  Morris  v.  Prtnce^  Cro.Car.521, 
2d  resolution;  also  Alimm^n  case,  g  Mod.  62. 


aniouut  to 
an  admittance. 


ESTATE. 
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COPYHOU)  consent  to  take  the  surrenderee  as  his  tenant  appears^  it 
is  not  material  whether  it  be  done  by  a  dominus  concessit 
et  admisms  est,  or  by  other  acts  which  amount  to  as 
much  \ 

Therefore,  if  a  copyholder  surrender  to  the  i;se  of  another, 
and  afterwards  the  lord,  having  notice  thereof,  accept  the 
rent  from  the  surrenderee,  this,  by  implication  and  con- 
struction of  law,  amounts  to  an  admittance  (i ). 

So,  if  a  fine  be  accepted  of  one  as  of  a  copyholder,  this 
amounts  to  an  admittance  '• 

But  if  a  copyholder  in  fee  surrenders  to  the  use  of  J3.  in 
fee,  and  B.  surrenders  to  the  use  of  C.  for  life,  who  is  ad- 
mitted, the  admittance  of  C.  shall  not  by  implication  be  * 
taken  to  be  an  admittance  of  £.,  for  the  admittance  ought 
to  be  of  a  tenant  certainly  known  by  the  steward,  and  en- 
tered on  a  roll  by  itself*;  and  therefore  when  a  copy- 

•  Gilb.Ten.403;3Bulstr.  •«  Yelv.  144,  145,  Wilson 

sig,  232*  T.  17!ec2df/,adjudged; BrownL 

^  Rawlinson    v.     Greves,  1 43,  S.  C. ;  and  see  Doe  deia. 

3  Bulstr.  839,  arguendo.   Et  Vernon  v.  Vernon,  7  East,  8 ; 

vide  Dy.  292,  pi.  68 ;  Gilb.  but  see  Roll.  Abr.  505 ;  Cro. 

Ten.  282.  Secus,  if  the  stew-  Eliz.  504,  cont.  and  3  Bulst. 

ard  had  only  assessed  the  237,  S.  P.  dubitatur, 
fine^  3  Bulst.  239,  argufndb. . 


(1)  Roll.  Abr,  505,  Freswell  v.  Welch.  But  note,  this 
easels  4ifferently  reported  in  several,  books ;  in  3  Bulst. 
215,  237,  S.  C.  acceptance  of  rent  from  the  hands  of  the 
^  tenants,  into  whose  nands  the  surrender  was  made,  doth 
not  amount  to  an  admittance  of  cestui  que  use,  for  the  lord 
may  take  the  rent  of  them,  without  designing  any  thing 
thereby  to  a  third  person ;  but  had  it  been  shown  that  the 
lord  had  accepted  the  rent  as  of  his  copyholder,  then  it 
had  been  a  good  admittance.  Cro.  Jac.  403,  S.  C.  reports 
it,  that  acceptance  of  rent  of  cestui  que  use  is  no  admittance ; 
but  by  Godb.  «68,  S.  C.  that  it  is  an  admittance,  the  lord 
knowing  of  tl^e  surrender ;  secus,  if  he  accepts  it  as  a  duty 
generally.  In  Bridg.  49,  52^  S.  C.  it  does  not  appear  the 
lord  had  notice  of  the  surrender  when  he  accepted  die 
rent.  Vide  2  Sid.  61,  S.  P.  per  Twisd.  arguend.  admitted, 
and  Style,  146,  S.  P.  ;>er  RoUe,  Ch.  Just.  But  the  text 
seems  the  most  reasonable  opinion. 
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holder,  according  to  the  custom  of  the  manor,  surrtendered    COPYHOin 

into  the  hands  of  two  customary  tenants  to  the  use  of      ^^^^^ 

J,  S.  and  his  heirs,  and  this  was  presented  at  the  next 

court,  and  by  the  steward  entered  in  the  rolls  of  the  court, 

and  the  steward  afterwards  delivered  a  copy  thereof  to 

J.  S,  yet  this  was  held  not  to  amount  to  an  admittance  > 

for  here  was  no  act  done  by  which  it  appeared  that  the 

lord  had  consented  that  J.  S,  should  be  admitted,  or  that 

he  should  have  the  land  according  to  the  surrender  ^ 

And  5.  Of  the  construction  to.be  made  when  the  sur-  Cotiitruetioa  of 
raider  and  admittance  differ.  wtmittmce,  &c. 

Where  the  surrender  and  the  admittance  vary,  the  estate 
is  according  to  the  surrender,  not  according  to  the  admit- 
tance. If,  therefore,  A.  surrenders  for  life,  and  the  admit- 
tance is  in  fee,  the  estate  of  the  copyholder  is  for  life  only; 
for  the  lord  hath  only  a  customary  power  to  make  admit- 
tances according  to  the  surrender ;  and  so  far  as  he  executes 
that  power,  the  admittance  is  good ;  but  where  he  goes  be-  . 
yond  that  power,  he  acts  without  a  warrant,  and  then  his 
acts  are  void '. 

So,  if  the  surrender  be  absolute,  and  the  admittance 
conditional,  the  admittance  is  good,  and  the  condition 
Toid;  for  when  the  lord  acts  according  to  his  power  in  one 
thing,  but  beyond  it  in  another,  for  what  he  acts  according 
to  his  power  he  hath  a  warrant;  but  for  what  he  acts 
beyond  it,  he  hath  no  warrant,  and  so  it  is  void  \ 

VIII,  Op  Fines  and  Hbriots  payable  in  respect 

OP  Copyholds.  « 

Copyholds  having  been  originally  granted  to  be  holden 
atthe  will  of  the  lord,  in  consideration  of  some  services  to 
be  performed  by  the  grantee,  the  estate  naturally  deter- 

'  Bridg.  8 1 , 8«,  adjudged ;  28,  h.Etvide  1  Watk.Copyh. 

Poph.  1 27,  S.  C.  adjudged ;  282 ;  Badddeyw.Leppingwell, 

3  oulsL  237,  adjamaturj  and  3  Burr.  1543 ;  Roe  d.  jSfoden 

after  endea  by  mediation  of  y.  GriffUs.  4  lb.  1961. 

friends.  **  Co.Copyh.  110. 

«  Co.  Copyh.  110;  4  Co. 

VOL.   ill.  K 
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COPYHOLD  mined  upon  his  decease ;  but  by  the  indulgence  of  suc- 
.^^  cessive  lords,  the  eldest  or  other  son,  or  nearest  of  kin  to 

the  tenant,  was  allowed  to  succeed  to  the  estate  of  his 
ancestor ;  but  as  this  was  purely  by  the  favour  of  the  lord,  it 
was  seldom  granted  but  upon  the  payment  of  a  sum  of 
money,  by  way  of  premium  or  fine,  upon  the  admittance  of 
'  the  new  tenant ;  hence  in  the  course  of  time  the  custom 
of  descents  on  the  one  hand,  and  the  payment  of  a  fine  on 
the  other,  became  general  between  the  lords  and  tenants. 

1.  Of  Fine$. 

Fines  payable  in  respect  of  copyholds, may  be  divided 
into  such  as  are  payable  on  the  change  of  the  lord ;  such 
as  are  payable  on  the  change  of  the  tenant ;  and  such  as 
are  payable  for  the  liberty  of  exercising  any  act  of  owner- 
ship over  the  land,  not  warranted  by  the  custom  of  the 
manor ;  all  which  may  be  considered,  i.  With  respect  ta 
the  cases  in  which  they  are  payable ;  2.  The  time  and 
place  at  which  they  are  payable ;  and  3.  The  amount  of  the 
fine  to  be  paid. 

1 .  A  fine  may  be  due  by  custom  upon  every  change 
of  the  tenant,  whether  by  act  of  God  or  of  the 
party.  It  may  also  be  due  on  a  change  of  the  lord ; 
but  when  it  is  due  in  this  latter  case,  the  change  must  be 
effected  by  the  act  of  God  only,  as  by  deatji,  and  not  by 
the  act  of  the  lord  himself;  and  even  though  a  custom  be 
attempted  to  be  established,  that  it  is  payable  on  a  change 
of  the  lord  effected  by  his  own  act,  it  will  be  insupport- 
able -,  for  customs,  we  have  seen  ^,  must  bb  reasonable;  but 
no  custom  can  be  more  unreasonable  than  that  of  subject- 
ing the  tenant  to  a  fine,  whenever  the  lord  chooses  to  alien 
his  manor,  for  such  a  custom  might  prove  the  ruin  of  the 
copyholder.  But  when  the  fine  is  due  on  the  change  o£ 
the  tenant  only,  it  is  immaterial  whether  the  change  be 
effected  by  the  tenantfs  own  act,  or  the  act  of  God  ^ ;  for  ir 

*  Ante,  "Tithes."  122,  a;    E.  Bath  v.  Almof, 

^  Co.  Lit.  59,  b ;  Kitch.     1  Burr.  ao6.. 


CH.  I.   §  VHi.}  CONTCYANCING.  1^1 

it  be  by  aet  of  Ood^  it  comes  mthia  the  reason  of  the  other  copyhold 
case,  and  if  by  act  of  the  ienaat  hiniseir,  he  i^cts  with  hia      ^^^^^' 
eyee  open,  ai^  asaent^  to  the  eonBeqn^aeea. 

On  the  change  of  the  tenant,  therefore,  it  is  said  to  be 
due,  without  any  special  custom  K  But  it  baa  been  doubted 
whether  it  be  due  without  a  particidar  cuaton  on  tbe 
change  of  tbe  loid,  even  where  it  happens  by  death  (i). 
Sot  it  is  dear  that  no  fino  is  due  on  the  change  of  the 
loni  by^  alienation ;  as  the  tenant  might  in  such  case  be 
mined  by  the  maltitude  of  fines  ">. 

But  wheve  by  the  custom  of  the  manov  a  fine  is  due  on 
tke  death  of  the  laal  admilitiAg  lord,,  which  has  been  held 
to  be  a  good  custom*,  any  loid  who  has  a  right  to  adnnt, 
ha&  ako  a  right  to  tho  fine  due  on  the  death  of  his  prede* 
ceBsor,  though  he  be  but  a  tenant  for  Ufe,  or  the  like ;  for 
the  estatie  determines  on  &e  deajth  of  the  lord,  and  anew 
estate  is  granted  to  the  tenant  by  the  successor,  and  it  is  in 
consideration  of  such  grant  tbaA  the  fine  becomes  due ; 
thus  a  buftbnnd^  tenunt  fov  life,,  is  entitled  to  a  fine  on  the 
death  of  his  wife,  the  last  admitting  lady  ^ 

The  lord  is  in^no  case  entitled  to  a  fine  unless  where  there 
is  a  new  tenant ;  therefore,  if  a  copyholdex'  in  fee  surrender 
to  the  use  of  one  for  life, and  tenant foriife  die,  hemay  entet 
without  any  new  admittanoe,  or  paying  any  fine,  for  be  has 
his  old  estate  in  him<*. 

'  See    Dougl.    729 ;.   sed    ,    "  Lowther  v.  'Ram^  2  Bro, 
qtt(tref    and  see  Gilb.  Ten.    P.C  4.5a. 
292  (r),  and  lWatk,Copyh.     .  °  jD.  Somerset  v.  Fvancep 
28&  \w).  i  Stra.  654 ;  Forst,  41 . 

■  Co.  lit  69,  b.  P  Roll.  Abr.  505 ;    9  Cot 

107;  Co.Copyh.  156. 

(^)  See6ilb«  Ten.  992;  also,  1  Preem.  496;,  pL  670^ 
Kitch.  103,  b;  and  3  Bumf.  &  £.162.  See  much  cu- 
rious learning  upon  this  subject  in  the  case  of  J6.  Bath 
T.  Mmeyt  1  Buir.  20^  260,  in^  which  ciUe  the  Court  held, 
that  the  executor»  of  oopyhold  for  years  was  compellaMe 
to  be  adtnitted  and  pay  a  fine.  The  great  point,  however, 
Ai  thb  case-  was,  whether  the  fine  became  due  on  every 
change  .of  the^eMM^,  or  only  on  iha  change  of^.  tha  Mate. 
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COPYHOLD       Also,  if  a  copyholder  surrender  on  condition,  as  byway' 
KSTATE.>     of  mortgage,  the  mortgagor,  on  paying  the  money  before 
the  condition  broken,  may  re-enter  without  any  new  ad--' 
mittance>  or  pay  ing  a  fine,  for  he  is  in  of  his  old  estate'  (i). 
So  if  he  surrender,  reserving  rent,  with  power  of  re-entry, 
if  i^ntin  arrear;  no  fine  will  be  payable  on  such  re-entry*'. 
And  by  the  general  custom  of  copyholds,  no  fine  is  due 
on  the  admittance  of  remainder-men  on  the  determination 
of  a  previous  estate  for  life,  or  other  particular  estate  ; 
therefore,  if  a  copyholder  in  fee  surrender  to  the  use  of  one^ 
for  life,  the  remainder  to  another  for  life,  the  remainder  to 
.  another  in  fee,  by  this  but  one  fine  is  due,  unless  there  be  fii- 
particular  custom  to  the    contrary*,  for  the   particular 
estates  and  remainders  being  but  one  estate  S  the  admis- 
sion of  the  particular  tenant  is  the  admission  of  those  in 
remainder,  and  the  fine  is  assessed  not  for  the  particular 
estate  but  for  the  whole  inheritance. 

So,  where  tenant  for  life,  and  he  in  remainder  join  in  a' 
grant  of  their  copyhold,  but  one  fine  is  due,  for  but  one 
estate  is  conveyed ".  So  if  a  surrender  be  made,  and  after- 
tf  recovery  is  had  by  plaint,  in  nature  of  a  writ  of  entry  in 
the  post,  still  but  one  fine  is- due  ^,  for  therecoverors  and' 
the  surrenderee  all  make  but  one  t^iant  by  copy. 

*  CWb.  T6n.  275.  Barnes  v.  CooAie,  3  Lev.  308; 

'  I^id-                       _  S.  P.  adjudged  Ancdme  v. 

•i   Mod.    103;    I  Burr,  ilnce/me,  Cro.  Jac.  31 ;  Gra- 

aia ;    4  Co.  as,  b.    93,  a;  r}ener  v.  Terf,  4  Co.  as,  a- 

3  Keb.  a ;  Barnes  v.  Cooke^  Blackbumey.  Graves,  1  Vent. 

3- Lev.  308;  Blaekbume  v.  ^Qo;  1  Mod.  10a,  lao;    2 

Graves,    1  Mod.  lao;    Doe  Lev.  107,  S.C. 

dem.   Whitbread   v.  Jenny,  .  tru^u     ,««    -.        n^ 

tiVMiLfi^Ki  Kitch.    123,   a;      Co. 

*  M^ldi^Abr.  606;   DeU    Copyh.  130. 

T.  Higden,  Moor,  358 ;  Tip-        "3  I*OQ.  9 ;  Kitch.  tss  ; 

ping  T.  Bunning,  lb.  465;    Co.Copyh.  56,  tr.  130. 

(1)  But  if  the  day  appointed  for  payment  of  the  money 
by  the  surrenderor  be  past,  so  that  he  has  but  an  equity 
of  redemption,  there  it  seems  he  must  be  re*admitted,  and 
payafine*  See  Gilb.  Ten.  376;  Fawcett  v.  L(m)ther,  % 
Ves.  30a ;  Tredway  r,  FotherUy,  a.  Vern.  367.  , 
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But  in  these  cases,  it  is  said,  that  the  lord  may  kssesft   tOPTHOLB 
one  fine  for  the  particular  estate,  and  another  for  the  re-      ' 
mainder';  and  in  the  same  case  ^,  Holt,  Gh.  J.  said,- ''  If 
a  fine  be  assessed  for  the  whole  estate,  there  is  an  etid  of 
the  business;  but  if  a  fine  be  assessed  for  a  particular 
estate  only,  the  lord  ought  to  have  another  (i)/' 

Some  have  been  of  opinion,  that  even  where  a  copy- 
holder in  fee  surrender  to  the  use  of  himself  for  life,  or  in 
tail,  wilh  remainders  over,  and  an  ultimate  limitation  to 
himself  and  his  heirs,  he  must  be  admitted  and  pay  his 
fine,  in  respect  of  the  estate  which  he  takes  under  such 

'  I  Vent.  a6o.  i  Burr,  ai a ;  Qtlb.  Ten. .163, 

^  iMod.  ISO;  and  vide    n.  (d). 


(1)  **  The  best  and  most  equitable  mode  is  to  assess  the 
fine  on  the  admission  of  the  particular  tenant,  and  to  propoi^ 
lion  it  to  the  interests  of  the  different  claimants,  who  pajr 
dieir  proportions  when  they  are  called  in  to  swear  fealtjr* 
1  Waflt.  Conyh.  297 ;  Gilb.  Ten.  1 63  (rf).  But  though  but 
one  fine  is  due  on  a  surrender  to  a  particular  tenant  with 
fcmainders  over,  yet  if  the  person  to  whom  such  remainder 
is  limited,  surrender  his  interest  to  another,  a  fine  will  be 
due  on  the  admission  of  such  surrenderee ;  for  though  the 
admission  of  the  particular  tenant  is  the  admission  of  the 
temainder-man,  oecause  the  particular  estate  and  the  re- 
mainder form  together  but  one  estate,  vet  it  can  be  no 
admission  of  any  one  deriving  title  firom  nim,  for  he  takes 
beyond  the  extent  of  the  original  limitation.  Ancelme  v. 
Ancdme,  Crb.  Ja.  31;  1  Burr.  213';  Gilb.  Ten.  417,  n.  77, 
And  a  remainder  is  equally  a  tenement,  as  an  estate  m 
possession;  and  so  therefore,  if  the  person  in  remainder 
die  during  the  existence  of  the  particular  estate,  his  heir, 
it  should  seem,  must  be  admitted,  and  pay  his  fine«  Vide 
I  Burr.  213. 

And  it  is  the  same  of  a  reversion,  for  though  we  have 
geen  that  the  reversioner  may  enter  on  the  determination 
of  the  particular  estate,  without  any  new  admittance,  as 
being  in  of  his  old  seisin,  yet  if  he  die  before  his  particular 
estate  determines,  his  heir  must  be  admitted,  and  pay  his 
fine.    Dy.  137,  pi.  26 ;  i  Watk.  Copyh,  298.    . 
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C0PYH0i9   limitskttfm*;  but  as  he  is  in  this  case  tenant  already,  his 
^^^^^^      adnusftion  seeoifi  by  no  means  essential,  as  far  as  respects 
his  own  title:  and  it  seems  uncertain  whether  he  can  be 
compeUed  by  the  lord,  to  be  admitted  \ 

If  a  copyholder  be  disseised,  and  enter  upon  the  dis- 
seisor, or  recover  against  him  by  plaint^  he  will  be  in  of 
his  old  estate^  and  consequently  no  fine  due  ^ ;  or  if  a 
rightfid  ownar  of  a  copyholder  release  to  a  tenant,  who  is 
in  by  wrongs  no  fine  will  be  due  firom  the  teoiant,  he  being 
already  tenoAt,  and  the  release  operating  only  as  an  ex'- 
ttBguishment  of  the  releasor's,  right  ^ 

So  persons  having  an  equitable  interest  only,  as  cestui 
que  use,  or  cestui  que  trust  (i),  need  not  be  adiMfettfd^  and 
consequently  cannot  be  called  upon  for  the  ^sayment  of  a 
fine;  for  *'  when  a  person  had  a  right  to,  or  (when  equi- 
table interests  were  permitted)  an  equitable  estate  only  in 
a  copyholAy  he  was  net  tenant  o£  the  manor  (for  he  onlj 
eanbe  tenant  wko  holds  of  tbe  lord,  aoMl  ia  uselies  netiA 
tenure'*).  No  surrender  of  such  tight  cotdd,  tlierefore,  be 
made,  and  the  right  was  transferrable  by  common  deed. 
Keitber  would  the  grantee,  ke  met  Imng  teBeat,  regjwte 
ai^  admission ;  for  he  in  whom  the  legal  estate  is  vested^ 
is  tenant  of  the  manor,  (as  feoSee  to  uses  was  the  tenant 
at  cQMittoii  law) ;  and  as  a  tnoisfer  of  the  equitable  inteces^ 
therefore,  effects  no  change  in  l9ie  tenancy^  no  new  ad^ 

•  See  Roe  ex  dem,  Noden  *  Co.  Copyh.  s.  56,   tr. 

V.  Griffiths,  as  reported  by  129. 

Mr.  Just.  Blackstone.    See  *  4  Co.  ^,  b  ;   Go.  Lit. 

ako  1  Watk.  Copyh.  289,  59,  a,   n.  2 ;  and  see  Qflb- 

aga.  Ten.  157  (A). 

■  See  diet,  of  Mansfield,  *  dBlac.  Com.  331. 
Ch.  J.  in  Burrow's  report 
of  same  case. 


^.Am 


'        •  <•   '^*****— — >*W^W»*N<l^1^»»*A...»^AA»^^»^i^^^M^^^ 


(1;  For  the  statute  of  uses  does  not  extend  to  oepy« 
holds.    Cfo.  Car.  44;  2Ve8. 297. 


t 
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mittance  is  requisite*.    Thus,  if  a  copyhold  be  devised  to    COPYHOLD 

A,  in  trost  for  JB.,  A.  and  not  JB.  is  the  person  to  be  ad-  _ 

mitted,  and  on  his  admittance  it  is  that  the  fine  is  payable. 

And  8O9  if  the  devise  be  such,  that  on  il.'s  death  the  legal 

estate  will  descend  to  his  heirs  or  representatives^  such 

heir  or  representative  must  be  admitted,  and  none  will  be 

requisite  on  the  death  of  JB.  the  cestui  que  trust  ^ 

Again,  if  a  copyholder  covenant  to.  surrender  his  land  to 
A,  and  before  the  surrender  made  A,  assign  his  right  to  B. 
and  the  surrender  be  accordingly  made  to  B.  the  fine  will 
be  payable  on  B.'s  admission,  and  not  on  the  covenant  to 
surrender  to  il. ;  for  this  transferred  no  legal  estate,  nor 
made  him  tenant  to  the  lord,  but  only  gave  him  an  equi- 
table interest  in  the  land '. 

For  similar  reasons  no  fine  will  be  payable  on  the  as- 
signment, grant  or  devise  of  an  equity  of  redemption  in 
copyholds,  for  on  the  breach  of  the  proviso  for  redemption, 
the  mortgagee  becomes  the  legal  tenant,  who  is  therefore 
boand  to  be  admitted  and  pay  his  fine  ^ ;  and  no  more 
win  be  due  until  the  re- admittance  of  the  mortgagor  or  bis 
heirs  to  the  legal  estate '. 

So  neither  can  admission  or  fine  be  demanded  of  one 
who  has  a  bare  authority  over  the  copyhold,  without  being 
coupled  with  any  legal  interest,  as  of  executors  or  others 
who  are  merely  directed  to  sell,  without  any  previous  de- 
vise to  ihem  ^  they  having  no  estate  or  interest  in  the 
land. 

And  for  Hke  reasons,  it  will  be  the  same  of  a .  cus- 
tomary guardian  of  an  infant    copyholder,    as  having 

«  SeeGilb.  Ten.  157  (A).  Bro.  Ch.  Ca.  480 ;    1  Atk. 

'  See  Bivefs  case.  Moor,  388  ;  2  lb.  38 ;    3  lb.  75  ; 

890 ;  Trinity  Col.  v.Broumef  1  Hen.  Blac.  461. 

I  Vem.  441 ;  Allen  v.  Poul-  '  Gilb.  Ten.  276;  2  Ves. 

ton,  1  Ves.  121 ;  JB.  Bath  r.  302  ;  2  Vern.  367. 

^vXl  *  ®^*"''  ^^*  ^  Beale  v.  Shepherd,  Cro. 

*  The  King  v.  Hendon,  2    Jac.  199,  pi.  50;  Holden  v. 

HxSaf.  8c  East,  484.  Preston,  2  Wils.  440 ;    and 

^  Macnamara  v.  Jones,  1    see  Godb.  46,  c.  57. 
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COPYHOLD  merely  a  right  to  the  pernancy  of  the  profits  ih  right  of 
^^^'^^      the  infants 

Tenant  in  dower,  or  by  the  curtesy,  of  copyhold  lands, 
where  the  custom  allows  of  such  estates,  shall  according 
to  Coke  ^  and  Lex  Custumfiria,  pay  a  fine  (i) ;  and  Baron 
Gilbert  follows  the  same  opinion  "• 

But  as  the  interest  of  the  doweress,  and  of  tenant  by 
the  curtesy,  is  but  a  continuance  of  the  estate  of  the  bus* 
band  or  wife%  this  position  seems  very  questionable, 
and  it  is  accordingly  holden  by  other  yery  respectable 
authorities,  and  seems  to  be  the  better  opinion,  that  no 
admittance  is  necessary  by  the  doweress  or  tenant  by  ,the 
curtesy  on  the  death  of  the  husband  or  wife,  axKl  that 
Consequently  no  fine  can  be  due,  unless  by  special 
custom  '• 

Also,  the  husband  of  a  copyholder,  becoming"  on  his 
marriage  entitled  in  right  of  his  wife,  cannot  be  called 
upon  to  be  admitted,  or  pay  any  fine ;  for  as  the  appro- 
bation of  the  lord  was  originally  necessary,  in  most  manors, 
to  enable  the  feme  to  marry,  for  which  a  fine  was  usually 
paid,  this  consent  of  the  lord  was  considered  as  equira- 
lent  to  an  admission  of  the  husband  into  the  tenancy,  and 
was  therefore  expected  to  do  the  services. to  the  Iprd^* 

'  Co.  Copyh.  56,  tr.  128.  '  See  the  authorities  col- 

■  Co.  Copyh.  s.  56,  154,  lected,  1  Watk.  Copyh.  300 

156»  1561  ^-  1^8;  And  see  (m)  and  (n);  and  Cnlb.  Ten- 

Kitch.  1 23,  a ;  Noy,  29.  224  (A). 

"  Ten.223.  «SeeCo.Copyh.8.56;and 

^  See  antej  vol.  2.  authorities  referred  to  above. 


(1)  In  case  of  widow's  estate,  it  is  ssdd  to  be  resolved 
and  agreed  in  Lex  Custum.  156,  that  no  fine  is  due;  but 
quote ;  for  thoughthe  estate  is  judged  in  the  woman, 
yet  that  is  no  argument  that  she  shall  pay  no  fine,  for 
the  estate  is*  in  the  heir  by  descent,  yet  he  shall  pay  a 
fine,  and  both  are  compellable  to  be  admitted,  ana  then 
why  should  not  they  pay  a  fine  ?  Gilb.  Ten.  224 ;  sed  vide 
n.  (A)  there. 
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A  fine  ia  also  generally  doe  on  the  adouBsion  of  the  heir.  COPYHOLD 
And  though  the  heir  may  surrender  before  admittance,  yet  ^..........^..^ 

the  lord  is  not  boun4  to  receive  it  till  his  fine  be  paid'. 
And  so  on  the  admission  of  a  special  occupant*. 

It  was  formerly  holden,  that  the  executors  of  a  copy- 
bolder  for  years  should  have  the  term  without  any  new 
admittance';  an  opinion  which  Baron  Gilbert  thought 
'^  reasonable ;  for  they  continue  the  possession  of  the  tes- 
tfttor,  and  have  it  only  to  his  use  ^.'* 

It  is  now,  however,  settled,  tflat  whenever  a  term  for 
years  is  limited  on  sdrnuider,  or  created  by  devise  (i),  the 
tamemfjU  be  tenmt  to  the  lord,  and  his  eiecutors  on  his 
death  must  be  admitted,  and  pay  a  fine*. 

If  theve  are  two  joint-tenants  of  copyhold  lands,  and 
one  die,  the  survivor  shall  have  all  without  admittance  or 
paying  a  fine  ^ ;  for  when  one  joint^tenant  dies,  the  other 
takes  his  share,  and  continues  in  on  the  original  admission : 
aadso,  on  an  original  surrender  to  two  jointly,  butont 
fine  is  payable,  as  they  both  make  but  one  tenant.  Butit 
is  otherwise  of  tenants  in  common,  who  having  several  ' 
eitates,  diall  be  severally  admitted,  and  pay  several 
lines*.    And  several  heriots  are  due  on  the  death  of  each 


'  Qilb.  Ten.  460,  n.  136;  Dver,   951,  a;   and   see  1 

I  Watk.  Copyh.  300,  3011.  Watk.  Cojpyh.  301. 

•  Ibid.  ^7  Co.  Copyh.   97,   158 ; 
t  Tir:«^u    r.     r.i^w^    ^.  Kitch.  122,  a:     Roe  dem. 

D^T^;  I;  ii  wS.,^  ^  r.  w«, ,  wa.. 

JjmL  contra.  ,  '^^^   ^    ^^  ^^    . 

•  Gilb.  Ten.  289.  3.  gg;  Gilb/Ten.  47^  n. 
'  See  £.  Both  v.  Abrm,  174;   1  P.Wms.  21 ;  i  Ld. 

1  Burr.  206 ;  Hanchef^  Ca.  Raym.  631. 


(1)  But  not  where  the  term  is  created  by  a  demise  on 
Hcence,  the  estate  in  this  case  being  a  common  law  estate, 
and  not  a  copyhold  interest.  See  cases  cited  1  Watk. 
Copyh.  301  • 
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COPYHOLD  tenant,  and  the  multiplication  of  heriots  and  fees  on  ad- 
^^^'^^  Husaion  still  continues,  notwithstanding  the  re-union  of 
the  same  land  afterwturds  in  one  person,  the  estates  or  in- 
terests in  the  land  once  divided  in  severalty  continuing 
several :  And  it  seems  to  be  the  sahie  of  coparceners, 
fbr  though  the  admission  of  one  is  the  admission  of  all, 
they  aM  being  but  one  tenant,  and  having  but  one  free- 
hold «t  common  law,  yet  when  one  dies,  the  survivor  of 
the  heirs  of  the  deceased  must  be  aidttiitted,  and  pay  bill 
tee )  for  though  coparceners  take  but  one  estate,  yet  they 
triiii(tiilt  semal  Estates  to  Iheir  heirfe*". 

A1bo>  if  joint-tenaht  6r  copardeh^ts  join  in  k  sur- 
render, only  one  Btt^  is  piijr^bte  on  the  admittance  of  th'd 
AmeiAletefe  %  and  according  to  Coke  and  Kitohen,  iA.  sup. 
it  is  the  trame  hi  inspect  of  tenants  in  common ;  but  thd 
oortectnWs  tut  this  dpiidon  hai^  b^en  teatonably  doubted  % 
far  as  teiiante  in  dc^nmon  ixitM  bfe  li^verdly  admitted,  it 
should  beeni  to  follow,  Ihat  ihtf  must  h^ve  several  tene- 
^^Md,  aAd  s&lreMi  fltito  i&ttll,  ^h  hftve  seeft,  be  ^es6^ 
dind  pnytbte  t^t  ki^erf  tlHieineafI,  thbiigh  ihclttded  in  the 
tone  fliuitender*^  it  My  f^'^efb're  be  quesiidhed,  whettier, 
motWithsCtolfeig  ihid  cbhtt^  Aolfitriile  of  Coke,  a  sur- 
render by  tenants  in  common  does  not  operate  as  several 
anddistinist  gr&nti  6f  th^  estate  of  each,  and  therelTore  se- 
veral fin6B  b^  due. 

If  there  be  a  custom  for  a  copyholder's  lands  to  be  ex- 
tehdM>  the  ektendor  tipbn  his  admi^tdnc^  shall  pay  a 
fine^ 

Hie  lord  is  ^ntiiled  ^  a  fine  from  the  estates  of  a 


J! 


»  Aitree  v.  ScuUf  6  Bfet,        *  Kitch:  1  a^,  a ;  Co.  Copy. 

76  ;  2  Smith's  Rep.  449,  s.  56,  tr.  130. 

I.e.  *"  SeeiWatk.C0pyh.364. 

^  See  Gilb.  Ten.  73,  and  ^  •  See  4 Co.  aj,  a;  a8,  a; 

Ibb  336,  n.  (f),  anct  authbri-  Co.  Copyh.  s.  56 ;   Dougl; 

^es  tnerie  cited;    1  Watk.  7a»-r 
Copyh.  399.  '  Co.  Copyh.  154,  155. 
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^P^  '  (^X  for  tkoHgh  tke  oonuntsBioaers  liave  an  authority  CX)PYH0U) 
given  tbem  hy  the  stkttfte  to  convey  the  oopyh^Ma  of  th^  ^^^^^' 
bankfttpts  \  yet  the  penota  to  whom  th^y  are  conveyed)  by 
the  same  aot  is  directed  to  pay  <nr  compoimd  fbr  the  aeous^ 
totaled  fiaeS)  and  thereforo  on  the  <)onf eyante  from  th^ 
commi8«ionorB  to  the  ateigneds^  aaoh  aedigBees  mast  be  ad- 
mitted and  pay  their  fines^  as  in  the  oase  of  any  other 
change  of  tentacy,  and  coBToy  to  the  poidMUier  by  the 
usual  mode  of  a  aunrtoder,  upon  whose  admittaDOe  anothet 
fine  will  also  be  tlae. 

2.  At  what  Time  and  Place  the  Fine  is  payable. 

If  o  Hne  h  due  eiliier  dpoti  a  ddi^cetit  6f  firtiM«bdet>  tiB 
admittance,  for  that  is  the  cause  of  tike  fitxt^'{^). 

khd  lihef efote,  if  the  hnit  W&iv«  th^  {»(i0«esi»ibfi,  aild  re-  wiien  and 
fhire  to  bfe  admitted, he  A^  p«y  no  ihi^^;  btft  If  sftet  ftd^  J^jibie"* 
nattktiCie  die  tetitatt  Aeitvf  to  pay,  it  Ifi  k  fbtfeittiftt  \ 

s  D^f^  V.  Mmk^  >  AA^       ^ SMw 5$;  «mI  sev  ff  Biaet 
^  Cem«87K 

*  13  Eliz.  c.  y,  s.  3..  ■  1  Roll.  Abr.  506 ;  4  Co. 

*  4  Co.  3^,  b ;  2 1. tt. 485 ;    i8, 4 ;  flob.  f  35;  Gd.Cdpyfe. 
1  East,  63^.  t6o. 


(1)  To  atYMd  this  iMy  Lof4  Hai^Mdke  iFdcmiuiitadM 
that  copyholds  should  be  exempted  out  of  the  assignment 
to  the  SMigBees>  and  ateigned  to  Ae  MrdiaBer  by  the  c6m- 
missioners  in  the  Arsi  instanM.  See  Bfwy  v.  Maim^ 
\  Atk.  96- 

(2)  No  fine  therefore  can  be  due  till  the  tenant  be  actu 
ally  admitted,  and  consequently  the  lord  cannot  refuse  ad- 
ttissioii  tin  &«  fih«  bfe  paid.  tliMgh,  tftei^folre,  fiie  fine 
on  ad2Dtisii<m  be  <^^kltltin  ssid  kttowi^',  yet  it  is  not  lilBcessary 
to  teudfer  ii  on  ehthhiHg  tb  be  adfiifitti^j  f&t  it  weir^  absiHd 
to  re(|uite  a  tfend^before  9t  is  dtfe,  a:btd  it  k  ttbt  dM  tin  the 
aAhim»(ce  ^  cMifpreted.  See  tMUm  ^:  HdmM&hd,  4 
Cd.  28,  ft,  (thbiigh  S.  C.  et/fW.  M6<«r,  «g,  t.  8gi,  aAd 
Cftn  nk.77d)';s««alsbltitth.  r^2,6;  TheSif^'v.  HeMm, 
«  Vtmd.  fie  E.  jf84;  ^TioAum  t.  Slb^,  1  lBa»t,  632. 
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COPYHOLD  Nor  in  any  esse,  therefore,  where  there  is  no  necessity 
for  an  admittance,  is  a  fine  demandable ;  as  where  a  person 
surrenders  on  condition,  or  for  a  less  estate  than  he  himself 
has  in  the  land,  (so  that  the  reversion  continues  in  him), 
he  shall  on  breach  of  the  condition  or  determination  of  the 
particular  estate,  be  in  as  of  his  old  estate,  wherefore  no 
new  admittance  being  necessaiy,  no  fine  is  due  °. 

But  if  he  convey  such  reversion  to  another,  a  fine  will 
be  payable  by  the  surrenderee,  for  in  this  case  as  the  rever- 
sion cannot  be  conveyed  but  by  surrender,  (the  reversion 
lying  in  tenure,  and  the  reversioner  not  being  allowed  to 
substitute  another  tenant  in  his  place,  without  the  lord's 
consent),  and  as  an  admission  is  necessary  on  such  surren- 

ft 

der,  a  fine  will  be  due'.  « 

But  with  respect  to  the  particular  time  of  the  fine  being 
payable,  a  distinction  seems  to  have  prevailed,  (and  that 
founded  upon  good  reason),  where  the  fine  is  certain,  and 
where  arbitrary ;  for  where  the  fine  is  certain,  and  the  pre- 
cise sum  which,  is  payable  therefore  known,  it  must  be 
paid  immediately  bn  the  admittance.  But  where  the  fine 
is  arbitrary  and  uncertain,  (unless  indeed  where,  though  ar- 
bitrary, it  is  restricted  to  one  or  two  years  value,  in  which 
case,  reasoning  firom  analogy,  it  should  seem  that  the 
tenant  ought  to  tender  the  restricted  fine  immediately  on 
admittance  (i) :  the  tenant  may  take  a  reasonable  tune  for 

■  See  Qilb.  Ten.  i8x,  and  »  i  Watk.  Copyh.  s88 ; 
authorities  cited  i  Watk.  Gilb.  Ten.  181,  and  n.  (r) 
Copyh.  288  (a).  there. 


(1)  See  Cro.  Eliz.  779  ;  Moor,  622 ;  where  it  is  said,  that 
where  a  fine  is  certain,  the  heir  ou^ht .  to  tender  it  on 
his  prayer  to  be  admitted.  And  so  if  the  lord  assess,  a 
wron^  fine,  the  tenant  to  prevent  a  forfeiture  ^ould  tender 
the  nghtful  fine.  See  Gardiner  v.  Norman,  .Cro.  Jac.  617. 
If  the  fine  be  arbitrary,  and  the  lord  appoint  a  time  on  ad* 
mittance  for  ihe  tenant  to  pay  it,  it  must  be  a  reasoniaUe 
time,  and  also  it  should  seem  at  a  place  wiikin  the  manor- 

Sec 
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.payment  of  the  fine,  as  he  cotild  not  come  prepared  to  pay   copthold 
a  sum  of  which  he  knew  not  the  amount  •  (i ).  '__ 

Although  the  admittance  of  tenant  for  life  is  an  admit- 
tance of  him  in  remainder,  so  as  to  vest  the  estate  m  him ; 
yet  the  lord,  where  by  custom  he  is  entitled  to  a  fine  from 
such  remainder-man,  shall  not  have  it  before  the  death  of 
the  tenant  for  life,  for  it  is  not  till  then  that  the  remainder- 
man becomes  his  tenant^. 

And  where  the  tenant  holds  pur  autre  vie,  the  fine  is 
due  on  the  death  of  the  tenant,  and  not  of  the  cestui  que. 

In  some  manors  no  fine  is  due  upon  the  admission  of  the 
heir ',  d  fortiori^  none  is  due  in  such  manors  upon  a  mere 
covenant  by  a  copyholder  to  surrender'. 

*  See    Co.  Copyh.    160 ;    and  see  Feam^a  Post.  Wks. 
Ddtton  V.  Hammond,    Cro.     103. 
Elii.  779 ;   4  Co.  28,  a;    13        «  2  Ld.  Raym.  994. 
lb.  a ;  Gilb.  Ten.  218.  '3  Dumf.  8c  East,  162  ; 

'  4  Co.  22 ;  1  Mod.  120;     1  Watk.  Copyh.  286  (u^). 

*  2  Ibid.  484. 


See  Yaxley  v.  Rainer,  1  Lord  Raym.  44.  And  it  may  be 
here  noticed,  that  after  a  regular  assessment  of  the  fine, 
which  is  absolutely  requisite,  (Dougl.  727,  731,  note  m.) 
the  specified  sum  must  b&  formally  demanded  by  the  lord 
or  his  steward,  (Trotter  v.  Blake,  2  Mod.  229 ;  and  see 
It^t#sT.  Perkins,  Skin.  249.)  of  the  person  of  the  tenant, 
lb. ;  and  Denny  v.  Lemman,  Hob.  135.  And  with  respect 
to  isUxuUs  Bnd  femes  covert,  who  take  by  descent  or  devise, 
the  fine  must,  by  9  Gejo.  II,  c.  29,  be  demanded  by  the 
lord's  bailifi*  or  agent  by  notice  in  writing,  or  signed  by  the 
lord  orhis  stewaid,  and  left  with  the  infent,  or  his  guardian; 
or  femle  covert,  or  her  husband ;  or  wiUi  Ae  tenant  or 
occupier  of  the  copyhold :  it  however  provides,  that  no 
forfeiture  shall  be  incurred  by  the  non-payment  of  such  fine 
during  the  period  of  the  copyholder's  disability. 

(1)  If  the  heir,  as  he  may,  surrender  before  admittance, 
qu.  whether  the  lord  be  obliged  to  admit  the  surrenderee, 
before  the  heir  has  paid  his  fine,  and  if  he  do,  what  remedy 
the  lord  has  afterwards  for  such  fine?  Vide  4  Co.  22,  b. 
23,  b;  1  Leon.  174, 
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may  he  make  i\  payable;  out  oi  ^^  HM-mr  ^ 
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3«  Of  the  Quantity  and  Reasonableness  of  the  Fine. 

AmoQDtof  fine.      f^iN%s,paya]ble  on  tb^  change  of  the  copyholder  w  ux 

Bo;pQi^  niMWor^  oertain  apd  defiiiedi  and  in  othiica  arl^it^Mry  or 
at  tlivQ  w)l  Qf  ^e  lord;  a  dpfferenoe  wbkh  arose  from  thi^ 
beneficence  of  Bome  lords,  who  fixed  the  sum  to  be  paid  on 
e^ch  ehqj9ge  of  t^uaacy,.  wbttM;  oO^ia  contin^^ed  to  exact 
n^h^teyer  fine  they  |u4g|^d  it  right  to  demand,  under  the 
circumstances  of  each  case.  Tlie  fine  is  said  to  be  certain 
wh^  ibfi  eum  payable  i»  fixed  and  ascertained  by  imme- 
n;i.Qn2kl  u^s^ej^  in  which,  case  the  lord  ia  tied  down  by  the 
custom  and  cannot  exceed  it  (i )..  This  is.  not  always,  how- 
ever, a  definite  sum  in  the  gross,  as  five  or  ten  pormds,  but 
is  sometimes*  dependent  on  tficvvalue  of  tkeliand,  as  to  pay 
for  the  fine  sucht  siviv  as  the  land  iWff  be  v/:orth.  by  the 
yjeai^^.at  tbe^  tipne  Qjaduuttance,  which  being  easily  ascer^ 
tained  by  jttiy>  is  considered  to  be  equally  certain  as  a 
sum  in  gross  Ha). 

*  1  Ld.  Rapi.  44.  .  Lev.  355 ;    1  Freem.   494, 

'^  See  Ptrkinfi  v..  Jituh  %    S*  C. ;  3  lHod.  13a. 
Show.  507;   Carth.  la;.  3 

(1)  If  any  doubt  be  entertained  whether  the  fine  be  cer- 
tain or  not,  itnnist  be  decided  by  the  rolis.  of  the  manor. 
AHen  ▼.  Abraham^  2  Bulstr.  32,  m  which  the  most  cmcien$ 
series,  o9  entries  will  be  regarded  as  the  true  evideaoe  of  the 
fine,  even  though  contramcted  by  a  series  of  entries  fbr  a 
period  of  a  hundred  years  past^or  more,  indicating  a  difle- 
rent  speciea  of  fine ;  see  Godb.  ^65,  and  1  Watk.  Copyh. 
306.  But  a  few  instances  only,  of  uncertain  fines,  shall 
not  be  deemed  of  weight  either  way.  Godb.  065.  For 
there  are  scarce  any  copyholds,  on  the  rolls  of  whi^h  it 
does  appear  that  sometimes  more,  and  sometimes  less,  ha» 
been  paid.    Lit  R«p.  259. 

(d)  And  though  it  was  objected,  in  the  oases  cited  in 
support  of  this  doctrine,  that  if  this  custom  was  allowed,  it 
would  he  in  the  power  oliko,  copyholder  tor^idckirt^  fioi^ 
of  lit^  or  no  value  by  neglecftipg  to  cultivate  thA  land^  yet 
it  was  held  good. 
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A  fine  is  said  to  be  arbUrary  wli^en  th^  sum  payable  de*  COPThoij;) 
peDds  upon  the  arb^ti:ary  viH  a,iMl  pleaauie  of  the  lord  or      ^^^^^^' 
other  person  baying  a  right  to,  assess  it  (i). 

But  this  fine,  though  denominated  arbijti;ajr]^,  h^s  from  a 
Teiy  ear^  period  been  restricted  by  the  coujrt^  to  bounds  of 
moderation  and  reason,  for  the  common  law  forbids  aU  ex- 
action ;  and  if  the  lord  were  allowed  to  assess  es^cessive 
fines  at  pleasure,  the  copyholder  might  by  the  lameness  of 
the  fine,  be  defeated  of  his  inheritance  *.  Although,  there- 
fore, the  fine  be  uncertain  and  arbitrary,  yet  it  Qught  to 
be  secundum  arbitrium  beni  viri,  and  not  excessive  ^,  (a). 
Where,  therefore,  there  is  no  custom  for  the  r^asonableness 
of  the  fine  to  be  referred  to  the  homage  on  a  dispute  be- 
tween the  lord  and  the  copyholder,  which  in  some  mapors 
there  is*,  the  copyholdejr  may,  in  most  cases,  refc|S6  to 
pay  it,  untilthe  reasonableness  be  deten^ined  by  the  coiirli 

'  Hobart   v.    Hammond^        ^  Ibid. 
4  Co,  47,  b;  Wolfe's.  Ca,        *  Yide.Craiji  v.  Bcof^f  1, 
13  Rep.  1.  RolLAbr.  48. 


(1)  The  right  of  assessing  fines,  in  respect  of  copyholds, 
belongs  of  right  to  the  lord,  or  his  steward,  bi^t  it  may,  by 
iq^ciS  custom,  be  assessable  by  the  homage ;  s^e  CroJbb 
Y.Bevis,  1  Roll.  Rep.  48;  1  Freem.  494,  c.  66d,cite,d- 

(2),  What  shall  be  adjudged  a  reasonable  fine  or  not, 
vide  13  Co.  3;  1  Roll.  Rep.  75;  Cto.  Car.  96;  Cro. 
Jac.  671.  And  where  lords  shall  be  restrained  in  equity 
fit>m  demanding  arbitrary  and  unreasonable  fines,  2  Clian. 
Rep.  134 ;  a  Vem.  367  ;  Abr.  Eq.  1^0.  A  bill  in  equity 
cannot  be  brought  by  a  single  oopybolder  to  be  relieved 
against  an  excessive  fine,  because  the  reasonableness  of 
the  fine  ought  to  be  tried  by.  a  jujy_;  but.  Lord  Chancellor 
King  admitted,  that  a  bill  might  lie  in  order  to  settle 
a  general  fine,  to  "be  paid  by  all  the  copyhold  tenants  of  a^ 
manor,  to  prevent  a  muitipUcity  of  smts.  Cook  v.  Clerk, 
3  P.  Wms.  154.  The  Court  and  Jurore  shall  be  judges  of 
the  fine,  without  suit  in  Chancery,  uppnproqf  of  the.  yearly 
valu^  of  the  land..  Mopr,  623;  4. Co.  227.  But  the  mo- 
dem practice  is  to  re-sort  to  equity.    Dougl.  7^6. 
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COPYHOLD  in  which  any  action  may  be  brought  respecting  it  • ;  and 
^^^^^^'  in  the  case  of  Scudanwre  v.  Scudamorey  cited  belOw,  two 
years  value  was  decided  to  be  a  reasonable  fine  on  an 
alienati<m ;  and  this  decision  has  been  generally  followed, 
and  is  now  considered  as  a  sort  of  standing  rule  ^,  and  seems 
to  be  th^  most  the  lord  can  take  %  and  wliich  must  be  the 
improved  value '^,  without  any  deduction  for  land-tax  ^ 

But  that  the  lord  shall  not  take  a  fine  exceeding  two 
years  improved  value  of  the  lands,  8cc.  though  pretty  gene- 
rally followed  in  the  recent  decisions  %  is  not  to  be  impli- 
citly adopted  as  an  invariable  rule,  for  it  has  been  holden, 
thatas  no  fine  is  taken  on  a  descent ^  but  only  on  an  alienation, 
the  lord  shall  not,  unless  restrained  by  special  custom,  be 
restricted  to  two  years  value  of  the  premises,  but  may  take 
four,  five,  or  ev^p  seven  years  value';  and  so  where,  by  the 
custom  of  the  manor,  a  fine  is  payable  by  a  purchaser  on 
his  first  purchase  only,  and  hone  for  any  after  purchases 
made  of  lands  within  the  same  manor,  there  seems  to  be  no 
restriction  in  respect  .of  the  amount  of  the  fine  to  be  taken 
on  his  admission  \  Again,  on  the  grant  of  lands  coming 
into  the  lord's  hands  by  escheat,  8cc.  where  he  is  not  com- 

•  Wilhw^sCeL.  13C0.  i ;  •  Grant  v.  Ajtle,  Dougl. 

Middleton  v.  Jackson,  Rep.  724,  n. 

Chan.  33  ;  Popham  v.  Lan-  ^  See  Morgan  v.  Scuda- 

caster,  lb.  96 ;   Morgan  v.  more,  2  Chan.  Kep.  134,  and 

Scudamore,  2  lb.  135.  Dougl.  727,  n.  cited ;  and 

^  SeeDou^l.  Rep.  726,n ;  1  Watk.  Copyh.  309. 

Lord  Nortkunck  v.  Stanway,  <  Prineept^%  Ca.  1  Fieem. 

6  East,  56.  496. 

«  2  Wils.  401 .  ^  See  King  v.  DiUing^on, 

'  Halton  V.  Bussel,  2  Stra.  i  Freem.  496 ;    Morgan  y. 

1042.  Scudamore,  2  Cha.  Ca.  134. 

(1)  And  when  the  copyholder  has  several  tenements 
holden^  by  several  copies,  a  distinct  fine  is  payable  for 
each  tenement,  and  they  must  be  separately  assessed  by 
the  lord,  and  cannot  be  demanded  in  one  aggregate  sum^ 
as  the  tenant  may  have  reasons  for  refusing  the  payment 
of  one,  and  willing  to  pay  the  other.  4  Co.  28,  a ;  Giro. 
Eliz.  779  ;  Grant  v.  Astle,  Dougl.  724,  n. 


CH.  I.  §TII1.]  CONVXYANCINO.  |^r 

peDable  to  re-grant,  he  may  take  what  fine  he  pleases  on  gopyhold 
theadmissionof  anewtenant';  forasinthis  casethelord  is  ^^ATE. 
under  no  obligation  to  grant  at  all,  he  may  fix  his  own  terms 
as  the  price  of  such  voluntary  act,  and  if  the  person  soli- 
citing for  the  grant  think  the  price  too  high,  he  is  at  liberty 
to  decline  it,  and  no  one  is  injured ;  but  it  is  very  different, 
where  the  person  requiring  admission  has,  by  the  custom  of 
the  manor,  a  legal  right  to  succeed  to  the  tenancy ;  for  if 
the  lord  were  in  such  C€i8es  permitted  to  impose  his  own 
terms  for  admission,  the  tenant  might  not  be  able  to  obtain 
his  rightful  inheritance,  but  upon  terms  which  might  render 
it  not  worth  his  having,  and  himself  and  his  family  thus 
deprived  of  their  just  expectancies* 

Upon  the  whole,  therefore,  it  seems  to  be  now  settled, 
that  in  cases  where  the  lord  is  compellable  to  admit,  and  the 
heirs  of  the  person  admitted  are  also  subject  to  fines  on 
the  devolution  of  the  estate,  a  fine  must  not  exceed  two 
yean  improved  value  of  the  land,  without  deducting  land- 
tax,  or  other  outgoings,  except  quit-rents  \  But  where  the 
ftdiDission  is  not  compulsory ^  as  in  voluntary  grants;  or  in 
cases  of  copyholds  for  lives,  where  there  is  no  right  of  re- 
newal ;  or  where,  in  cases  of  inheritance,  the  fine  is  pay- 
able only  on  the  admission  of  the.  purchaser ^  whose  heirs 
are  not  fineable,  the  fine  is  perfectly  arbitrary,  and  may 
exceed  the  two  years  value',  each  party,  in  these  cases, 
being  left  to  make  the  best  bargain  he  can. 

Some  notice  may  be  here  taken  of  the  amount  of  the 
fine  to  be  paid,  where  there  is.  an  admission  of  tenants  for 
life,  and  persons  in  remainder,  8cc.  at  the  same  time ;  in 
which  case,  as  a  fine  is  due  on  every  change  of  the  tenant, 
the  tenant  for  life  is  to  pay  one  whole  fine,  i.  e.  the  same 
as  tenant  in  fee,  as  tenant  in  fee  can  hold  only  during  his 

*i3Co.3;Het.6;  Whar-  '  See  i  Freem.  496,  pi. 

ton  V,  Kingf  Anstr.  659.  670;  13  Co.  3;  1  fiq.  Abr. 

^  HaUon  v.  Hassell,  2  Stra.  1 20 ;  Wharton  v.  King,  Anstr. 

^Q^i'i  Grant  Y.Astle,Doug\.  659. 
722 ;  I  Burr.  ao6. 
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COPYHOLD  own  life,  and  the  tenant  niust  be  admitted  and  pay  a  fine, 
ESTATB.  ^p^^  j^  decease,  and  the  person  in  remainder  is  usually 
required  to  pay  half  the  ^ount  of  the  fine  payiable  by  the 
tenant  for  life".  Md  where  there  are  more  lives  than  one 
to  take  in  succession,  the  rule  generally  is  for  the  second 
life  to  pay  half  as  much  as  the  first,  the  third  life  half  ai 
much  as  the  second,  and  so  on ;  or  in  the  words  of  Sir 
J.  Burrow,  **  the  fine  for  two  liveis  is  the  seqtH  of  that  takeii 
for  one,  and  the  fine  for  three  liyes  is  the  sequi  of  that 
taken  for  two^ 

The  fine  payable  by  special  occupant,  is  the  liame  as  on 
a  purchase,  and  not  such  as  is  taken  oii  a  desc^it%  and 
such  fine  must,  it  should  seem,  be  proportioned  to  the 
probable  duration  of  die  Uvea  of  the  ceHttis  que  vie^. 

The  last  Species  of  fines  to  be  noticed,  is  that  which  by 
4he  custom  of  some  manors  is  payable  for  licence  or  per* 
misi^ion  to  exercise  particular  acts  of  ownership  over  his 
estate,  as  to  alien,  8cc.  These,  however,  are  claimable 
only  by  special  custom,  for  regularly  no  fine  is  due  in 
respect  of  cdpyholds,  but  for  admission;  but 'if  dierebe 
snch  a  custom,  it  is  good  and  available;  and  indeed  the 
Stat.  12  Car.  tl,  c.  24,  s.  6,  abolishing  the  feudal  services, 
expressly  excepts  fines  due  by  particular  cuibtom  for  alien- 
ation'^. 

It  may  here,  however,  be  noticed,  as  being  referrible 
to  the  present  head,  as  well  as  to  that  just  alluded  to, 
ihatif  the  tenant  (unless  the  tenant  be  an  infant,  or  feme 
covert)  (1),  do  not  come  in  to  be  admitted,  and  pay  his 

«  1  Watk.  Copyh.  311.  **  See  lb.;  and  1  Watk. 

«SeeIbid.andiBur.2i7.    ^^Pfi*  3^3;,     ^    «^„^ 
See  Glib.  Ten.  327.  ^  j^  j^y^  ^ 

_  ■  1 

(1)  By  9  OeO.  I,  c.  20,  the  copvholds  6f  infabcitS  iLnd 
femes  covert  are  preserved  firom  forfeitures  in  these  oases. 
This  statute  provides,  that  if  a  feme  covert  do  i^bt  come 

in 
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6ne,  after  the  usnal  proclamatioitty  the  lord  may  in  all  C0P7H0U> 
eases  Beise  the  land,  qmuuque,  kc*  and  by  special  custom^      ^^^^^^ 
as  an  absohUe  forfeiture^  (i ). 

Bat  fines  payable  on  admission,  are  no  charge  upon 
the  land,  and  cannot,  therefore,  be  recovered  of  a  pur- 
chaser or  surrenderee,  if  payable  prior  to  the  time  of 
purchase  *• 

But  if  the  fine  be  hot  payable  till  after  the  purchase, 
though  in  fact  on  a  licence  for  the  alienor  to  alien,  it  is 
payable  by  the  idienee,  *^  for  the  lands  being  chargeable 
in  his  hands  for  the  fine,  and  the  charge  ceasing  on  pay- 
ment, it  was  at  length  held  that  he  only  should  pay  it^" 

Where  a  copyholder  hath  several  parceb  of  land  by 
?eral  tenures,  the  lord  ought  to  assess  *and  demand  his 
fine  severally  for  both;  for  the  fine  for  one  maybe  rea- 

'  See  Oilb.Ten.  ^30,  and       *  See  Kitckam  v.  Rnch^ 

442,  n.  100;  also,  Cltyton  1  Roll.  Abr«  274. 
T.  Cooke^  2  Atk.  449 ;  North        '  Fitzh.  N.  IB.   235,  A ; 

f.  JB.  Strt^ord,  1  P.  Wms.  2  Inst.  67 ;  and  see  Gift). 

151 ;  Doe  exdem.Ttffraii/v.  Ten.  50  (/),  377,   n.  32, 

HilUer^  3  Dumf«  &  E.  162.  quare. 


in  to  be  admitted,  either  personally  or  by  attorney,  aa 
infimt  by  guardian  or  attorney,  the  lord  or  steward  may 
appoint  an  attorney  or  guardian  for  that  purpose,  and  im- 
pose the  proper  fine,  and  enter  and  take  the  annual 
profits,  (except  timber)  till  it  be  paid;  and  if  the  husband 
of  the  feme  covert,  or  the  guardian  of  the  infant,  pay  the 
fine,  he  may  likewise  reimburse  himself  out  of  such 
profits. 

But  the  statute  g  Geo.  I,  c.  29,  providing  for  the  ad- 
mission of  copyholders,  infants,  or  femes  covert,  is  con- 
fined to  the  cases  expressed,  viz.  title  by  descent  or  sur- 
render to  the  use  of  a  will,  and  does  not  apply  to  a  title 
under  a  deed.    Lord  Kenmgton  v.  ManseUy  13  Ves.  240. 

(1)  Or  he  may  bring  an  action  of  debt  for  the  fine« 
Dougl.  727,  n.  unless  in  the  case  of  an  heir  recovering 
possession  and  refusing  admittance ;  Gilb.  Ten.  ^  292^ 
3  P.  Wms.  151 :  as  may  also  his  executors  maintain  an 
4iiiimpor  for  it.    Shuttkwofth  v.  G  imet,  3  Mod.  240. 

L  2 
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COPYHOU)   sonable,  and  for  another  unreasonable;  and  if  such  a 
^^^'^^      copyholder  surrender  to  the  use  of  another,  and  he  is  ad- 
nutted  to  hold  by  the  ancient  services,  the  fine  must  be 
severally  assessed  °. 

2,  Of  Heriots. 

Heriots  being  very  generally  found  in  the  copyhold 
tenure,  it  will  be  proper  to  be  nearly  as  particular  in  our 
enquiries  concerning  them,  as  we  have  been  in  the  consi- 
deration of  Fines,  to  which  ^bey  are  nearly  akin. 

An  heriot  is  a  tender  of  the  best  beast,  or  other  good, 
as  the  custom  may  be,  to  the  lord,  on  the  death  of  the 
tenant^.  This  is  plainly  a  ^-elic  of  villain  tenure ;  there 
being  originally  less  hardship  in  <  it,  when  all  the  goods 
and  chattels  belonged  to  the  lord,  and  he  might  have 
seised  them,  even  in  the  villain's  life-time' ;  for  the  villain 
could  not  acquire  any  absolute  property  in  his  chattels,  as 
both  they  and  himself  belonged  to  the  lord,  to  which  they 
of  course  fell,  when  the  villain  happened  to  die ;  the  lord, 
however,  5ften  relinquished  his  claim  in  favour  of  the 
villain's  relations ;  but  as  an  acknowledgment  that  such 
a  relinquishment  was  not  a  matter  of  rights  but  of  mere 
fatouir,  generally  required  the  payment  or  tender  of  apor- 
tion,  in  order  to  evidence  bis  right  to  the  whole.  Hence 
the  payment  or  tender  of  the  best  beast,  or  good,  which, 
from  analogy  to  the  military,  or  proper  heriot,  t .  e.  the  in- 
struments of  war  which  the  tenant  was  bound  to  provide 
for  the  defence  of  the  lord's  possessions,  and  which,  upon 
his  death,  returned  to  the  lord  to  be  delivered  by  him  to 
others,  to  be  employed  for  the  same  purpose,  was  called 
by  the  same  term  ^,  and  which  was  as  necessary  to  the 

,   "  Tavemer  v.  Cramwell,  4  ^  Co.  Copyh.    s.  04 ;    a 

Co.  2*jf^',  Hubbard  Y.Ham-  Elac.  Com.  97;  and.  see  1 

mond,  Cro.  Bliz.  779 ;  Moor,  Ca.  Op.  213,  222. 

622,  S.  C ;  Grant  v.  Astle,  *  2  felac.  Com.  97. 

Dougl.  722 ;  and  see  i  Watk.  ^  See  2  Watk. Copyh.  1 26, 

Copyh.  314,  315.  199. 
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lord  for  the  purposea  of  husbandry^  as  the  military  heriot   copyhouO 
was  for  national  or  manjerial  defeqce.    The  first  estab-      ^tat?. 
liahment,  if  not  introduction  of  copipulaory  henqts  into  ""  ^ 

£iigland|  vniA  by  the  Danes  * ;  and  we  find  in  the  laws  of 
King  Canute  %  the  several  heregeates,  or  heriots  specified^ 
which  were  then  exacted  by  the  king  on  the  death  of 
di?era  of  his  subjects,  according  to  their  respective  dig- 
nities ;  from  the  highest  eorle  down  to  the  most  inferior 
th^ne  or  landholder.  These,  for  the  most  part,  consisted 
in  arms,  horses,  and  habiliments  of  war;  which  the  word 
itself,  according  to  Sir  Henry  Spelman**,  signifies.  These 
were  delivered  up  to  the  sovereign  on  the  death  of  the 
vassal,  who  could  no  longer  use  them,  to  be  put  into 
other  hands  for  the  service  and  defence  of  the  country. 
And  upon  the  plan  of  this  Danish  establishment  did  William 
the  Conqueror  fashion  his  law  of  reliefs  (i),  when  he  asr-. 
certained  the  precise  relief  to  be  taken  of  every  tenant  in 
chivalry,  and,  contrary  to  the  feodal  custom  and  the  usage 
of  his  own  duchy  of  Normandy,  required  arms  and  imple- 
ments  of  w^  to  be  paid  instead  of  money  ^  (2). 

*  2  Blac.Com.  423;  and  ^  Of  feuds,  c.  18. 

see  also    2  Watk.   Copyh.  ^  LL.  Guil.  Conq.  c.  22, 

127 ;  and  Anstr.  cited  n.  (c)  23,  24 ;    and   see    2  Watk. 

and  (cQ  there.  Copyh.  128. 

•C.69. 


(i)  Between  heriots  and  reliefs  (which  are  frequently 
confounded  in  the  books)  there  was  this  difference,  that 
the  heriot  was  payable  on  the  determination  of  the  te- 
nancy, but  the  relief  only  on  the  accession  of  the  heir. 
See  Co.  Copyh.  8. 25,  tr.  33.  Spelm.  Gloss,  verb."  Aereo/iim;" 
Fitz.  "  Hanott,'*  pi.  6. 

(a)  It  appears,  not  only  from  Spelman's  Conjectures, 
387,  but  luj^ewise  from  the  laws  themselves  by  King  Ca- 
Dutus,  that  the  Danes  were  the  first  inventors  of  heriots, 
and  that  it  was  a  political  institution  of  theirs,  whereby 
the  Danish  tenants  were  to  hold  by  military  service,  and 
their  arms  and  horses,  at  their  deaths,  to  revert  to  the 
public;  and  by  that  means  putting  the  whole  strength  and 

L  3  defence 


%M  CLBMBMTS   OF         [BOOK  lU  PART  11. 

COFYHOLD      Sm  though  ancimtly,  when  the  ttatUTDs  were  nufitaiyy 
^^^^™'     and  only  for  life,  the  anus  and  war-hone  of  ^be  tenant, 
upon  hk  death  went  together  with  the  land  to  the  lords 
Being  dne  to  Urn  on  account  of  having  been  purchased 
out  of  the  profits  of  the  land,  or  as  haying  been  originaHy 
granted  by  the  lord  for  {mbUc  defence,   and  therefore 
belonged  to  the  lord,  that  he  nnght  bestow  them  on  the 
succeeding  tenant  for  the  Uke  service ;  but  when  the  feud 
became  inheritable,  the  reason  of  the  henot  ceased,  tnd 
tiien  the  arms  and  war-horse  went  to  the  heir  who  sue* 
eeeded  to  tiie  land ;  yet  in  some  matiors  the  custom  of  the 
heriot  was  by  particular  agreement  retained,  or  the  lord 
retained  it  as  a  parcel  of  his  tenure ;  and  though  originaUy 
the  beriot  was  the  best  horse  ',  yet  in  time  it  came  to  be 
the  best  beast ;  for  the  tenants,  to  disappoint  their  lords, 
would  often  sell  their  Mrms  and  horses,  and  thf  n  of  ne- 
cessity a  law  was  made  that  the  lord  might  take  the  best 
beast  in  lieu  of  them,  and  so  the  heriot  came  to  be  es- 
teemed the  best  beast  ever  after ;  and  as  it  arose  by  custom^ 
or  tenure,  after  the  feud  became  inheritable;  hence  we 

» 

find,  in  some  manors,  a  custom  of  paying  it  in  goods,  and 
in  some,  in  money  \ 

Di9  J)sgiish  compulsory  heiipts,  being  thus,  says  Sir 
Wm.  Blackstone  ^,  transinuted  into  payments  in  die  na- 

•  See  Kitch.  133.  lib.  3,  fo.  60 ;  Britton,  178; 

«  Spd.  Gloss.  287 ;  Bract    3  Bao.  Abr.  485. 

'  a  Com.  423. 


defence  of  the  kingdom  into  their  hands,  committing  only 
the  affairs  of  agriculture,  and  the  improvement  of  the  na- 
tion to  the  English,  though  thereby  they  enjoyed  greater 
freedom  and  immunitie8,^m their  tenures  than  the  I>anis(k 
tenants  did.  3  Bac.  Abr.  8vo.  485.  In  Lambert  we  have 
an  account  of  these  laws,  and  among  others  that  which 


repenttna 


fnqriuus,  domrna  iamen  nullam  rerum  tuarum  partem  {pr^ 
terqmm  qua  de  jure  debetur  herriotti  nomine)  sibi  assumito, 
verum  eajudicio  sus  uxori,  liberis  ^  cognatione  proxinds  juste 
fro  sua  cmquejure  diitributto.  Lamb.  Sax.  Laws,  119.  And 
in  Co.  Lit  185,  b,  the  same  law  is  cited* 


CH.  1.  §VI1|.]  COlfVBYA^CIffO.  |i^| 

tore  of  reliefs^  upderwent  the  ^amp  several  vicksitu^es  99   CPFTHOLD 

^  feodal  jtenuies^  and  in  90pcag9  estates  do  jGreqpently     ^^^^ 

lemain  to  thisdfiy,  ia  thesbap^  of  a  double  renty  payable 

9i  the  death  0^  the  tenant :  the  b^riots  which  uow  coa- 

tinoe  among  us,  and  preserve  tha(  4$u9pi^>  seeming  rather 

tobe  of  Saxon  parentage,  and  at  first  to  have  been  merely 

discretionary  <.    These  are  now  for  the  most  part  confipfsd 

to  copyhold  tenures,  and  are  due  by  custom  onIy,«  which 

is  the  life  of  aU  estates  by  copy^  and  pediaps  SM^eth§  only 

instance  where  custpm  has  favoij^'ed  the  lord.    For  this 

payment  was  originally  a  voluntary  donation,  or  gratuitoua 

legacy  of  the  tenant ;  perhaps  in  acknowledgment  of  hia 

having  been  raised  a  degree  above  villainage,  when  all  hia 

goods  and  chattels  were  quite  at  the  mercy  of  the  lord: 

and  custom,  which  has  on  the  one  hand  confimied  the 

tenant's  interest  in  exclusion  of  the  lord's  will,  has  on  the 

other  hand  establisbed  this  discretional  piece  of  ^titude 

into  a  permanent  duty.    An  b^ot  may  also  appertain  to 

free  hmd^  that  is  held  by  service  and  suit  of  couft  ^  in  wlyich 

case  it  is  most  commonly  a  copyhold  enfranchisedi  where* 

upon  the  heriot  is  still  due  by  custom.    Bracton*^  speaks 

of  heriots  af  frequently  due  on  the  death  of  both  species 

of  teu^Lnts ;  ''  est  q^idem  aUafrastatio  qua  nominaiur  hpi* 

ettum\  vbi  tenens,  liber  vel  serous,  in  marte  sua  {fcminum 

smm^  de  qyo  tenfierit,  respicit  de  sneliori  averio  suo,  vel  de 

secusfdo  meUprif  secundum  diver§am  locorum  consuetudinemJ^ 

And  ^his  he  adds,  **  maffsfit  de  gratia  quam  dejure ;"  in  which 

Fleta  \  and  Britton  ^  agree :  thereby  plainly  intimating  the 

original  of  this  custom  to  have  been  merely  voluntary^  as 

a  legacy  from  the  tenant ;  though  now  the  immemorial 

ufage  has  establisl^  it  as  of  pght  in  the  lord. 

Tbif,  however,  it  has  been  thought  by  some ',  is  to  be 
understood  merely  of  the  heriot  of  the  husbandman,  and 

s  Lambard.    Peraml).    of       ^  C.  6g. 
Kent.  493.  '  *  See  aWatk.Copyh.130; 

'  y  Li,  p. 36,  s.jg.  and  see  2  Blac.  Coin.  23. 

*1.3,  C.18. 

L  4 


I  eg  ELEMENTS   OF  [BOOK  11.   PABT  U. 

I 

COFTHOLD  not^of  the  military  heriot,  since  we  find  the  latter  fixed  as 
^^^'^'  ^  nghtf  and  a  legal  duty,  as  early  at  least  as  the  time  of 
Canute  the  Great;  and  though  in  some  Saxon  wills  we 
find  express  bequests  of  the  heriot  to  the  lord  %  yet ''  such 
instances  seem  only  firom  abundant  caution,  that  the  tes- 
tators might  not  seem  unmindful  of  their  lord,  and  to  pre*- 
vent  the  chattels  of  the  deceased  firom  passing  mto  other 
hands,  and  especially  into  those  of  the  church,  since  it 
is  evident  from  the  very  bequests  referred  to,  that  though 
the  heriot  was  expressly  directed  to  be  paid,  it  was  at  the 
same  time  considered  as  the  lord's  right  ^^ 

Heriots  are  usually  divided  into  two  sorts,  heriot  semce 
and  heriot  custom  ^  The  former  are  such  as  are  due  upon 
a  special  reservation  in  a  grant  or  lease  of  lands,  within 
time  of  memory,  and  therefore  amount  to  little  more  than 
a  mere  rent^;  the  latter  arise  upon  no  special  reservation 
whatsoever,  but  depend  -  merely  upon  immemorial  usage 
and  custom  'I:  those  due  by  custom  are  the  most  frequent, 
and  arose  by  the  contract  or  agreement  of  the  lord  and 
tenant,  in  consideration  of  some  benefit  or  advantage  ac- 
cruing to  the  tenant,  and  for  which  an  heriot,  as  the  beat 
beast,  best  piece  of  household  fumitare,  &c.  became  due 
and  belonged  to  the  lord,  either  on  the  death  or  aliena« 
tion'  of  the  tenant,  and  which  the  lord  may  seize,  either 
within  the  manor  or  without,  at  his  election';  and  are 
defined  to  be  a  customary  tribute  of  goods  and  chattels, 
payable  to  the  lord  of  the  fee  on  the  decease  of  the  owner 
of  the  land ;  his  custom  like  all  others  is  local,  and  must 
,be  reasonable. 

An  heriot  (t.  e.  the  villain  heriot,  for  the  military  was 
abolished  by  g  &  12  Car.  II,  c.  94),  we  have  seen,  may  be 
of  the  best  live  beast  or  averium,  or  of  the  best  inanimate 

*  * 

■  See  Som.  Gavelk.  App.        p  a  Saund.  166. 
ail ;  Lamb.  493.  *>  Co.  Copvh.  s.  24. 

■  2  Watk.  Copyh.  131.  '  8  Co.  100,  a ;  Palm.  34^. 
**  2  Blac.  Com.  422;  and        '  Dy.ig9,b;  Bro.  Heriot^ 

ace  2  Watk.  Copyh.  131.         2, 3. 


Qtl.  t.  §  Tin.]  CONTBYAN CIN6.  15^ 

good  according  to.  the  custmn  of  which  the  tenftnt  died  GOPYHOUO 
posaessed ;  but  it  is  more  usuaDy  the  best  horse,  or  other 
animal  to  be  selected  by  the  lord,  in  whom  .as  soon  as 
he  has  .made  his  choice  the  property  becomes  vested 
without  any  further  act,  and  is  transmissible  to  his  .repre- 
sentatives * ;  but  it  is  sometimes  the  surrender  of  one  of  the 
tenant's  beasts  generally,  in  which  case  the  lord  has  no 
privilege  of  choosing,  but  must  take  that  which  the  tenant 
thinksfitto  allot  him";  but  in  all  cases  it  must  be  the 
proper  beast  of  the  tenant ,  at  the  time  of  the  temmft  death, 
or  alienation,  for  the  lord  cannot  prescribe  to  have  the  beat 
beast.  See.  upon  the  premises  at  the  time  of  the  tenant's  death, 
&c.  whether  the  property  of  the  tenant  or  of  a  stranger', 
nor  the  best  beast  which  the  tenant  may  be  possessed  of  at 
the  time  of  the  lord's  seizure  ^.  When  the  heriot  is  of .  the 
best  dead  or  inanimate  good,  a  jewel  or  piece  of  plate  may 
be  taken;  it  must  always  however  be  b. personal chBttd ; 
which  immediately  on  the  deatli  of  the  tenant  who  was 
the  owner  of  it,  (being  like  the  other  heriot,  ascertained 
by  the  option  of  the  lord)  becomes  vested  in  him,  as  his 
absolute  property ;  but  it  is  no  charge  upon  the  lands, 
but  only  on  the  goods  and  chattels*  (i). 

•VideHil.  16  Hen.  7,  pi.  /ord,  Cro.  Eliz.  715;  Wilson 

3,  fo.  4  ;  Shaw  v.  Taylor,  v.  Wize,  Moor,  16. 

Hutt.  4 ;  Hob.  1 76 ;  Odtkam  ^  Shaw  v.  Taylor,  Hutt.  4 ; 

V.  Smith,  Hob.  60.  Bro.  Heriot,  8 ;  Kitch.  135 

■  Vide  Plow.  96.  b ;  Plow.  Quaeres,  Q.  64. 

«  Paston  V.  Mason,  Dv.  »   2  Blac.  Com.    424  2 

199,  b ;  Parker  v.  Combie-  Watk,  Copyh.  142  (c). 


(1)  As  the  heriot  must  be  of  that  which  the  tenant  was 
possessed  at  the  time  of  his  death,  it  became  frequent  for 
nim,  on  any  apprehension  of  a  speedy  dissolution,  to  alienate 
his  chattels,  to  prevent  the  lord  of  his  fine ;  hence  it  was 
enacted  by  13  Eliz.  c.5,  that  all  grants,  8cc.  contrived 
with  intent  to  defraud  the  lord  of  his  beript,  shall,  as  against 
such  lord,  his  heirs,  executors,  Sic.  be  utterly  void.  As 
no  title,  however,  accrues  to  the  lord  till  the  actual  death, 
8cc.  of  thetenaiit,  he  is^still  at  liberty,  at  any  time  previous 

to 
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Of  hirriot  due 
bjr  tenure  or 
reservation. 


BLXMEKTS  OP  [BOOK  U.  FART  If* 

In  Bome  places  there  is  a  cusiximftry  compositioii  19 
money ;  as  ten  or  tweaty  Bhillings  in  lieu  of  an*  Jieiioty  by 
which  the  loid  and  tenant  are  both  bound,  if  it  be  fm  in- 
dispntaUy  ancient  custom ;  but  a-new  composition  of  tbi9 
sort  wiU  not  bind  the  representatives  of  either  pvty,  for 
that  amounts  to  the  creation  of  a  new  custom,  which  ia 
now  impossible  ^ ;  but  yet  it  seems  that  on  a  grant  or 
lease  made  at  this  day,  a  sum  in  certain  may  be  reserved 
in  the  name  of  an  heriot  ^.  •  In  other  manore  the  custom  ia 
for  the  lord  to  have  an  heriot  of  the  best  beast  or  good,  or 
a  sum  in  certain  in  lieu  of  it,  at  his  option;  and  in  otibera 
the  best  beasti  if  the  tenant  die  possessed  of  any,  and  if 
not/  then  the  best  implement  of  honsehold  stuff  or  other 
good  for  an  heriot,  or  if  neithcor  beast  or  good,  then  n  ^r- 
tain  sum  of  money  S 

And  if  the  copyholder  die  seised  of  several  tenements 
holden  of  the  same  manor,  a  separate  heriot  will  (unless 
there  be  a  custom  to  the  contraiy)  be  due  for  each  ^. 

It  has  been  already  observed,  that  when  the  feud  be- 
came inheritable,  the  heriot  was  still  continued  by  custom^ 
or  the  lord  reserved  it  as  parcel  of  bis  tenure,  and  theif 
he  might  either  seize  or  distrfon  for  it,  as  he  might  do  for 
any  other  feudal  serviced 


•  Co-  Copyh.  B.  31,  tr-  46, 
a  Blac.  Com.  434;  Kitch. 
103,  a. 

^  Lanyon  y.  Came,  2  Saun. 
165 ;  2  Keb*  505, '-  pi.  75, 

677*  pl-69;  1  1^.294;^ 

Vent  gi,S.C. 


^  See  dWatk.  Copyh.  144 

*  Bruertm's  Ca.  6  Co.  1  t 
Kitch.  134,  a. 

«  Plow.  96 ;  Bf o.  tft.  He- 
riot, 2. 


to  his  death,  to  dispose  c^  the  whole  of  bis  chattels  at 
pleasture,  so  that  it  be  not  with  *^  inieai^"  &c.  and  so  found 
by  the  jury ;  see  J^w  v.  liUktoji,  2Br9wnl.'ii87 ;  10  O9. 
56,  a,  S.  C.  cited.  But  the  tenure  caanot  d^fl^at  the  loifl 
of  his  ^eriot  by  witf,  as  for  the  bequest  0a|im)(  t^ikcf  e^ect 
till  the  tenafifs  decease,  the  lord^s  tight  wbipb  $tcq:f|es  ftt 
^e  same  instant  shatt  be  preferred,  Co.  lit  }S6>  b^ 


CB.  1.§V|1X.]  CONVBYANCUf^.  |j« 

TUs  speoiea  of  henot  is  therefojre  said  to  lie  in  ivndfr  o    gopthold 
leaeryatioily  heoavae  always  due  either  by  a  particular  and     ^BSTAie. 
eacpnm  reservation  in  tbe  grant  or  lease,  in  the  nature  of 
a  rent  or  serrioe^;  or  else  claimed  by  prescription,  which 
supports  such  grants'. 

Hence  this  heriot  is  always  incident  to  and  follows  the 
reversion,  if  the  grant  be  for  a  particular  estate,  and  the 
ieigni(»y,  if  the  grant  be  in  fee^. 

And  though  it  is  said  in  some  of  the  ancient  books  ^, 
that  this  species  of  heriot  is  due  only  on  the  dei^  of  a 
tenant  in  fee-simple,  it  being  due  by  reservation,  yet  it 
seems  certain  that  it  may  be  reserved  on  the  grant  of  any 
less  estate  ^(1). 

'  Co.  Copyh.  8.  $4,  tr.  34 ;  «  Keilw.  84 ;  3  Salk.  333 ; 

3Salk.332;  Laityonv.Came,  and  see  also  Hil.  21  H.  7, 

aSaund.  165;  «  Keb.  677.  pi.  15,  fo.  13,  pi.  24,  fo.  15. 

«  GUb.  Distr.  8.  ^  2  Watk.  'Copyh.   134 ; 

^  Xas^oMv.Cariie,  2Saun.  Lanyon  v.  Came,  2  Saund. 

165 ;  2  Keb.  505, 677  ;  0<-  165 ;  Keb.  505,  677. 
Aofff  V.  S^iire,  3  Salk.181,332. 

(1)  A  distinction  may,  however,  perhaps,  says  Mr. 
Watkins,  be  thus  made :  ^'  If  the  heriot  be  claimed  after  the 
death  of  the  tenant  for  life  or  years,  who  was  in  by  the 
grant  of  the  lord,  the  lord  must  show  the  deed  by  whic^ 
It  is  reserved^  or  otherwise  prove  the  express  reservation ; 
but  if  the  grant  of  the  lands  was  so  distant,  that  the  deed 
of  creation  cannot  be  shown,  nor  the  precise  terms  of  the 
reservation  be  otherwise  proved,  the  lord  must  prescrib^. 
Yid.  Gilb.  Distr.  8 ;  Keilw.  134,  a ;  3  Salk.  332.  ror  it  is 
not  (by  the  terms)  due  by  custom,  as  it  is  only  claimed  on 
the  death  of  the  tenant  of  particular  lands,  and  not  of  the 
tenants  generalbf  fit  the  manor.  And  as  the  grant  must,  of 
necessity,  have  been  in  fee,  (for  any  particukir  estate  muft 
1>e  of  known  beginning,  a^  well  as  of  definite  continuance 
and  termination)  the  heriot  shall  be  considered  as  due 
only  on  the  deatii  of  such  tenant  in  fee,  and  no  mischief 
could  here  ensue :  for  if  the  tenant  in  fee  should  m^ke  a 
mnt,  or  lease  to  another  in  tail,  for  life,  or  for  years,  the 
aonee,  grantee  or  lessee,  would  be  ten^t  to  tiie  donor, 

Santor  or  lessor ;  and  no  heriot  will  be  dif  e  on  Ids  death ; 
It  die  donor,  or  tenant  in  fee,  would  ptil)  contiQue  tenfmt 

"•  -    -  to 


I  jj5  BLBKBNTS  OT        [BOOt  II.   PABT  n. 

CQPTHOU)  If  &  f^'o^^  tenant  by  fealty^  certain  rent,  and  heriot  service, 
BrATX.  ^g^  leaving  a  husband  tenant  by  the  curtesy,  the  heiiot  be» 
comes  due  by  the  death  of  the  wife  (i),  though  the  lord 
need  not  distrain  for  it  till  after  the  death  of  the  husband.; 
but  if  he  distrains  for  it  after  the  death  of  the  husband,  it  is 
not  sufficient  for  him  to  allege  seisin  of  the  services  by  the 
hands  of  the  tenant  by  the  curtesy ;  for  such  seisin  can  no 
more  bind  the  heir,  than  the  seisin  of  any  other  tenant  for 
life,  who  has  nobody's  estate  but  his  own^ 

A  man  made  a  lease  for  gg  years,  if  il.  B.  and  C.  should 
so  long  live,  rendering  an  heriot  after  the  death  of  each  of 
them  successively  as  they  were  all  three  named  in  the 

«  Keilw.  84,  pL  8 ;  wfe  2  Watk.  Copyh.  137. 


to  the  lord ;  and  therefore,  on  his  death,  the  heriot  would 
equally  be  due ;  so  that  the  lord  would  not  be  deprived  of 
his  rightful  and  original  heriot,  nor  should  the  neriot  be 
multiplied  in  prejudice  of  the  donee  or  grantee,  and  although 
the  tenant  in  fee  should  thus  part  with  the  possession  of 
the  premises,  yet  the  heriot  being  an  heriot-service,  the 
premises  woida  still  be  subject  to  a  distress ;  but  if  the 
tenant  in  fee  grant  to  one  for  life,  or  in  tail,  with  remainder 
over  in  fee  to  a  stranger,  so  that  the  whole  fee  passes  from 
the  grantor,  there  the  particular  tenant  will  nold  of  the 
lord,  and  not  of  the  grantor.  Bro.  Ten.  21 ;  2  Inst.  505 ; 
Co.  lit.  21,  b;  Dy.  362,  b,  pi.  |g ;  Webb  v.  Potter,  Godb. 
18.    The  heriot  here  then  will  be  due  on  the  death  of  that 

Serson  who  is  tenant  to  the  lord,  and  not  on  the  death  of 
im  who  is  tenant  to  such  tenant.''  And  here,  it  may  also 
be  observed,  a  distinction  again  arises  with  respect  to  those 
who  take  a  portion  of  the  fee  by  the  act  of  law,  or  by  the 
act  of  the  party.  The  donee  in  tail,  the  grantee  for  life, 
and  the  lessee  for  years,  take  by  the  act  of  the  party,,  and 
do  not  become  tenants  to  the  lord :  and  no  heriot,  conse- 
quently, is  due  on  their  deaths.  The  husband  taking  his 
curtesy,  or  the  widow  her  dower,  are  in  by  act  of  law,  and 
are  tenants  to  the  lord,  and  on  their  deaths,  therefore,  as 
will  be  seen  hereafter,  an  heriot  is  due.  See  2  Watk. 
Copyh.  134,  137. 

(1)  But  by  Doddridge  it  does  not  become  due  by  the 
death  of  the  wife,  because  the  wife  can  have  no  property. 
4  Leon.  23g,  and  aeepoit. 
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deed ;  the  last  ilamed  died  first;  and  die  question  was.  if  COPTHOID 
an  heriot  should  be  paid.    It  was  objected,  that  the  reser-    . 
ration  being  upon  the  death  of  the  three  successively,  the 
lessor  was  contented  to  trust  to  that  contingency  :  but  the 
Court  gave  no  opinion  \ 

A  lease  was  made  to  the  defendant  for  99  years,  if  J. 
and  S.  should  so  long  live,  which  lease  was  to  commence 
after  the  end,  forfeiture,  surrender  or  other  determina- 
tioa  of  another  lease  for  gg  years,  if  il.  and  B.  should  so 
long  live,  and,  after  the  commencement,  rendering  and 
paying,  among  other  things,  at  the  death  of  J.  or  S.  or 
either  of  them,  3  /.  in  the  name  of  an  heriot,  J.  being  dead 
and  S.  living,  the  question  was,  whether  the  3  /.  was  pay- 
able before  the  lease  took  effect.  And  three  Judges  were 
of  opinion  that  the  3  /.  in  the  name  of  an  Jieriot  was  not 
to  be  paid  upon  any  death  that  fell  out  before  the  lease 
came  into  possession ;  for  though  it  be  appointed  to  be 
paid  afler  the  death  of  /.  and  S.  or  either  of  them,  yet  that 
mnst  be  understood  secundum  ntbjectam.materiam,  viz.  if 
their  death  happen  within  the  term ;  for  till  the  former 
lease  expire,  this  is  a  future  interest,  and  then  the  lessor 
hath  no  reversion,  and  the  lessee  hath  no  term ;  and  how 
then  can  a  heriot  be  payable ;  for  a  heriot  by  reservation 
is  in  the  nature  of  a  rent,  and  may  be  distrained  for  as 
well  as  any  other,  sdly.  Covenants  must  be  expounded 
according  to  the  intentions  of  the  parties,  which  are  to 
be  collected  from  the  nature  of  the  grant  on  which  they 
depend,  and  of  other  covenants  which  come  in  company 
with  them  (1);  and  therefore  the  reservation  of  3/.  in 
the  name  of  an  heriot  being  upon  account  of  the  term^ 
and  the  term  not  being  yet  come  in  esse,  and  also  being 
joined  with  other  reservations,  none  of  which  were  to 

k  higram  v.  TothiU,  i  Mod-  di6;  2  Mod.  g3,  S.C. 


<i)  For  this  see  Hob.  27 s.  Dyer,  371,  pi.  g,  377,  pi.  «7 ; 
10  Co.  107. 
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COPXf^LD  tegm  till  pad  pnneSpiUm  of  the  tcarm.  ihi8-mu0t  hare  the 
__^____  same  cohstructita  too,  and  most  ftot  <^talm»ftce  before 

the  term >(i). 
Ill  what  cases         As  to  the  cases  in  which  an  heriot  is  due.  by  custom. 

and  trom  whom   .    .  ^     ^  r 

an  heriot  dae.     it  is  to  be  observed,  that  it  can  be  du^  6nly  on  the  death 

o)r  alienation  of  a  tenant  of  the  nuwor.  Though,  therefore, 
a  custom  that  the  lord  shidl  have  the  best  beast,  &c.  of 
his  tenant  who  dies,  is  good ;  yet  a  custom  or  presmp- 
tion  to  hikve  a  heriol  of  every  sttw^er  dying  within  such 
t  manor,  is  void ;  because  it  eaniiot  failve  a  reasonable 
commenceindnt  bet#e«k  Ihe  lord  and  a  stranger,  though 
ftmay  between hnn  ^fcnd  Us  tenants"'. 

So,  a  custom  or  Jyretoription  to  have  a  heriot,  Viz.  the 
best  beast,  X)f  his  tenant,  atnd  if  it  be  ehngned  befoie  the 
kMrd  seke  it,  that  then  he  may  take  the  hesM  df  any  othte 
peisdn  levuit  aiid  cou6hltnt  upon  the  land>  «  mneason- 
able  aitfd  void  \ 
And  the  heriot  is  due  only  on  tte  dteth  of  the  kgal 

'  dfiaimd.  i<6i ;  Vent,  g^  Parker  v.  CkmUrford,  Cro. 

Ol  ;  L^y.  294 ;  Sid.  437 ;    2  Eliz.725. 

Keb.  677,    S.  C.  between  "Moor,i6,  pl.58,adjudff. 

hiifh/chmd  Carhe.  ^-  Beii<fl.  112,  pi.  147,  ad« 

»  DyCT,  199,  b ;  Bav.  33 ;  ^^^  ^  4  Mod.  321,  cited ; 

«  And.  ifiS;  Rdl.  Abr.e6i ;    ^^^^  i99,b;  2  Stm.  1145, 

1224. 


(1)  But  Kejyn^y  C.  1  was  of  opinioii,  1st,  That  a  reser- 
vation being  in  heu  of  the  profits,  the  other  reseryatit)ns 
(though  there  had  been  no  such  thing  expressed  as  rfter 
the  commencement,  &c.)  must  not  have  begun  till  the  lease 
had  come  into  nossession;  2dly,  That  this  3/.  is  a  sum  in 
gross,  and  could  not  have  been  distrained  for,  being  only 
an  agreement  of  the  parties  that  a  sum  of  ihoney  ^oUd  be 
paid  at  the  death  of  J.  and  S.  or  either  of  them,  like  an 
agreement  to  pay  a  fine;  and,  beinfe  such  an  Hg^ment, 
shall  be  paid,  though  the  lease  never  take  effect;  neither 
18  It  material  what  other  reservations  it  comes  in  company 
with,  for  nobody  shall  make  an  intierpretation  of  the  te- 
press  words  of  the  party. 


** 
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tenant,  and  tiot  on  AaJt  of  one  poesefeing  an  equkoNe  CMpyHOlD 
estate  only  \  fiSTATfi. 

I^  however,  he  be  but  tenant  of  the  manor,  it  mattera 
not  wheAer  he  be  tenant  in  fee,  for  lifi^  for  y^an,  or  at 
wiIl^  Or  tbdugh  such  tenant  poaseaa  (he  mesnalty,  t.  e. 
be  mieane  lord  to  the  tenant  jMirat^t/,  it  will  make  no  differ* 
ence,  for  he  is  nievertheleas  equally  tenant  to  the  lotd 
puftanowit^m 

Thia  apeci^  of  heribt,  i .  e.  heriot  by  custom,  is  a^d  to 
lie  in  |)reii&r',  and  not  in  fMdSer,  like  the  odier  ap^ies  of  . 
heriot,  it  not  being  due  on  any  reservation  of  rent  service, 
or  olber  render ;  but  may  be  due,  and  taken  as  matter  of 
course  by  iStit  custom,  either  ot  the  death  or  aUenfettion  of 
tenant  in  fee-simple,  for  life  or  years,  as  the  custoni  prs- 
scribes '(i). 

Thdre  appears  to  be  some  cOnAftiAn  iii  the  books,  with 
respect  to,  wbethe^  in  the  case  of  the  disseisin  of  tiie  copy- 
holder, (or  nilher  an  ouster  in  the  tUiture  of  a  disseisin,  for 
thbre  canttOt  in  strictness  be  a  disscSbib  diTa  ^pyholderi  tike 
irifehotd  being  in  Hxe  lord)  the  disseissor  or  the  disseisee 
shall  be  considered  as  tenant  to  the  lord?  but  the  tru6 
distinction  seems  to  be,  that  the  disseisee  or  his  heir,  will, 
notwithstanding  Ae  disseisin,  continue  tenant  so  long  as 
a  right  of  entry  remains  in  him.  And  during  such  period, 
therefore,  an  heriot  will  be  due  on  his  death ;  but  if  his 
right  of  entry  be  rolled  or  taken  away  by  descent,  or 

•  Tnnity  College  v.  Brotw,    ^ix  v.  Gardiner,  2  Bulstr. 

iVem.4i-  ^9^" 

PKitch.  133,  a;  Iai^o«v.    ^  Bro.  HenV^t,  1 ;  Pas.  4 ; 

Came,  2  SalSd!  165 ;  O.-    ^3,  pK  «4,^^  ^3;^ 
Um^  V.  Satire,  3  Salk.  181 ;        \  ^[^^^^^  "*•  *«• 

(1)  Alii  a  heriot  lying  ih  wynder,  may  be  seized 
^er^er  it  fii  found,  although  off  the  mknor.  Atutin  v. 
Bemetf  1  Salk.  356 ;  ParlSr  v.  Gage,  1  Show.  81 ;  Bro: 
Abr.  tit.  Heriot,  2, 3. 
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COPYHOLD   Dth^wise,  then  the  disseisor  will  become  tenant  to  the 
ESTAire.     Yq^   and  the  heriot  be  due  on  the  death  of  him  or  his 

heirs  ^ 

A  copyholder  for  life,  where  the  custom  was,  that  if  the 
tenant  died  seised,  a  heriot  should  be  paid,  died  seised  or 
ousted,  the  lord  having  first  granted  the  seignory  to  A.  for 
ninety-nine  years,  if  the  tenant  should  so  long  live,  re* 
mainder  to  B.  for  4,000  years ;  and  a  question  was  made, 
whether  the  heriot  should  be  paid,  because  the  copyholder 
did  not  die  seised  ?  as  to  which,  the  court  held  clearly, 
that  a  heriot  was  due ;  for,  notwithstanding  the  ouster  and 
disseisin^  he  stiU  continued  legal  tenant,  and  such  disseisin 
might  have  been  by  combination  to  defeat  the.  lord  of  his 
heriot"  (1). 

Hence  if  a  copyholder  surrender  to  the  use  of  another, 
and  die  before  admittance  of  the  suirenderee,  he  will,  not- 
withstanding such  surrender,  continue  tenant  to  the  lord, 
and  an  heriot  therefore  be  due  upon  his  death  %  and  not 
on  the  death  of  the  surrenderee,  should  he  happen  to  die 
after  the  surrender  made,  and  before  he  has  been  ad- 
mitted. 

*  See  Glib.  Ten.  24,  25,        "  Norrice  v.  Norrice,  Mar. 
and  notes  there,  and  2  Watk.    23 ;  2  Roll.  Abr.  72,  S.  C. 
Copyh.  146 ;  Norrice  v.  Nor-        "  Kitch.  135,  a. 
ricey  2  Roll.  Abr.  72 ;  Mar. 
Rep.  23. 


(1)  Another  question  was,  to  whom  the  heriot  should 
be  paid  ?  and  as  to  this,  the  court  held  clearly,  that  the 
jremainder-man  for  4,000  years  could  have  no  right  to  it, 
because  the  copyholder  was  never  his  tenant ;  and  as  to 
the  grantee  for  ninety-nine  years,  Barckley,  Justice,  was 
of  opinion  that  it  belonged  to  him ;  but  hereof,  Jones, 
Justice,  (those  two  only  bein^  in  court,)  doubted,  because 
that  eo  instante  the  tenant  dira,  the  estate  of  Hie  grantee 
for  ninety-nine  years  was  determined.  That  an  heriot  shall 

50  with  the  reversion ;  Winch.  57.    And  always  incident 
lereto;  aLutw.  1367. 
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If  by  the  custom  of  a  copyhold  manor  the  lord  may  C0PTH0U> 
grant  a  copyhold  to  three  personsy  to  hold  to  them  sue-  ^^ 

ceasively  as  they  are  named  in  the  deed,  and  not  otherwise, 
for  their  lives,  and  that  on  the  death  of  every  tenant  the 
lord  shall  have  his  best  beast  for  an  heriot,  and  a  grant  is 
made  to  J.  S.  and  his  assigns,  to  hold  to  him  for  his  own 
hfe  and  the  lives  of  two  others ;  this  is  a  good  grant  for 
the  life  of  J.  5.  at  least,  though  not  strictly  pursuant  to 
the  custom,  and  the  lord  on  his  death  shall  have  an  heriot ; 
but  he  cannot  have  an  heriot  on  the  death  of  the  cestuU  que 
vie,  for  they  were  never  his  tenants  ^. 

And  so  if  there  be  a  reversionary  lease  granted  by  copy, 
to  coBimenoe  on  the  determination  of  a  lease  in  being,  and 
the  reversionary  lessee  die  before  the  determination  of  such 
lease,  no  heriot  will  be  due  upon  his  death,  because  he 
was  not  tenant  to  the  lord,  but  only  an  interesse  termini*. 

Also,  where  a  bill  was  exhibited  in  Chancery  to  dis-  Tmiuct. 
cover  the  best  beast  of  cestui  que  trust  of  a  college  lease, 
and  the  defendant  demurred,  because  the  best  beast  of 
eestui  que, trust  could  not  be  taken  for  an  heriot ;  and  it  ap- 
peared, that  the  tenants  who  had  the  estate  in  law  in  them 
were  still  living;  the  demurrer  was  allowed ;  for  it  is  not 
the  cestui  que  trusty  but  the  trustees  who  are  tenants  to 
the  lord.  Upon  the  death  of  the  trustee,  therefore,  it  is 
that  the  heriot  is  due,  and  not  upon  that  of  the  cestui  que 
trusts 

But  if  a  copyholder  for  life,  on  whose  death  the  lord  is  Bankrupt 
entitled  to  an  heriot,  becomes  a  bankrupt,  and  the  copy- 
hold is  assigned  to  the  creditors,  this  transmutation  of 
the  tenant  by  act  of  pariiament  shall  not  work  a  prejudice 
to  the  lord;   but  the  lord  shall,  on  the  death  of  the 

^  6  Mod.  63,  &c. ;  Salk.  *   Lanyon    v.    Came^    a 

188,  pi.  7,  S.  C. ;  5maW/e  V.  Saund.   165;   2  Keb.   505, 

PenhaUoWf  Ld.  Raym.  994.  677 ;  1  Vent  91,  S.  C. 

See    Ld.  Raym.   132 ;     12  *  Trinity  College,    Cam-- 

Mod.  57 ;    Will.  Rep.  781,  bridge,  v.  Browne,   1  Vcrn. 

pi.  327.  441 ;  and  see  3  Alk.  77. 

vox..  III.  M 
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COPYHOLD   copyholder,  have  an  heriot,  and  not  on  the  death  of  the 

ESTATE.        «o«;,^^^ii 

assignee  • 


An  hetiot  due  on  the  death  of  a  tenant,  is  only  where  he 
Uc  is  solely  seised,  and  not  where  he  is  seised  jointly  with 

another,  who  together  with  himself  makes  but  one  tenant 
to  the  lord ;  for  in  that  case,  till  the  death  of  both,  the 
tenancy  is  not  changed  *. 

Thus  if  there  be  joint-tenants  of  a  copyhold,  no  heriot 
will  be  due  till  the  death  of  the  last  surviving  tenant ; 
for  joint-tenants  being  seised  per  my  et  per  tout,  make 
altogether  but  one  tenant,  be  there  ever  so  many  of 
them  ^. 

And  it  should  seem  that  it  would  be  the  same  of  co* 
parceners,  who  like  joint-tenants  are  seised  per  mf  et  per 
tout,  and  all  compose  but  one  tenant  to  the  lord*. 
.  But  it  is  otherwise  of  tenants  in  common,  who  are  not 
seised  per  my  et  per  tout,  as  joint^tenants  and  coparceners 
are ;  but  severally  and  distinctly,  t .  e.  each  of  his  particular 
moiety  or  other  portion';  and  consequently  an  heriot 
should  seem  to  be  due  upon  the  death  of  each  of  the  co* 
parcenary  tenants. 

If,  however,  the  tenant  be  solely  seised,  though  it  be 
in  reversum  only,  such  seisin  will  entitle  the  lord  to  an 
heriot  upon  his  death,  as  well  as  if  he  had  been  seised  m 
possession ;  for  a  reversion  is  equally  a  tenement  as  a  par- 
ticular estate,  and  the  reversioner  equally  in  the  seisin  of 
the  fee  K  But  where  a  grant  is  made  of  freehold  lands  to 
one  for  life,  with  remainder  to  another  for  life,  and  re- 
mainder in  fee  to  a  third ;  in  this  case,  the  whole  fee  beidg 
disposed  of,  and  the  particular  interest  and  the  remainders 

^  2  Ld.  Raym.  1002 ;  Salk.  Winke,  2  P.  Wms.  614;  * 

1 89.  Watk.  Copyh.  148. 

^  See  Kitch.  134.  '  1  P.  Wms,  21 ;  1  W. 

*  Kitch.  134,  a;    Butler  Raym.  631.. 

V.  Archer,  Owen,  152.  »  Gilb.  Ten.  88 ;  Butler  r. 

*  Vide  3  Leon.  13,  c.  30 ;    Archer,  0\ifen,  152, 
Go.  Lit.  163, b ;  Eastwoodv. 
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fonmng  together  but  one  estate ''i  the  particular  tenant,    COPYHOL0 
and  the  remamder-man,  it  should  seem,  form  together  but 


one  tenant,  and  that  consequently  no  heriot  can  be  due  till 
the  deadi  of  the  smrivor  of  them  all  ^,  unless  either \)f  them 
should  alien  his  interest,  when  the  case  would  be  altered 
in  respect  of  the  interest  so  aliened,  as  the  alienor  would 
cease  to  be  tenant  of  the  lord,  and  the  alienee  be  in  of  a 
new  estate,  whence  it  should  seem  that  an  heriot  would 
be  due,  not  only  on  the  afienation  of  the  alienor,  (where 
an  heriot  is  due  on  alienation,)  but  also  on  the  death  of  the 
alienee. 

A  feme  eorert  hot  being  capable  at  law  of  possessing  Feme  covert 
any  personal  property,  it  follows  that  no  heriot  can  be  pay- 
able to  the  lord  upon  the  death  of  a  feme  covert,  for  it 
were  absurd  that  the  law  should  require  her  to  pay  that 
which  it  does  not  allow  her  to  possess  ^ ;  but  as  she  may 
in  equity  possess  a  separate  estate,  by  virtue  of  a  contract 
entered  into  with  her  intended  husband,  previous  to  her 
marriage,  it  should  seem,  that  where  that  is  the  case,  a 
heriot  might  be  demanded  on  her  death,  out  of  sach  her 
separate  prixpettj.  Nor  will  any  be  due  on  the  death  of 
ber  fauBbaad  in  her  life,  for  tife  husband  and  wife  being 
jmUbf  seised,  in  her  right  by  entireties'^  (and  not  the  hus- 
band iUtme  in  right  of  his  wife,  according  to  the  usual 
mode  of  expressing  it),  there  is  no  change  o'f  the  tenancy 
by  fabileath ;  for  the  estate  and  seisin  she  had  during  her 
corertore^  remdim  in  her,  and  she  consequently  continues 
tenant  to  the  lord" ;  but  where  the  husband  on  the  death 
of  Ae  wife  becomes  entitled  as  tenant  by  the  curtesy,  an 
heriot  is  due  upon  his  death,  as  in  such  case  he  dies, 
tenant  to  tlie  lord ''. 

*  Co.  lit.  143,  a.  ■  See  Plow.  Qu.  64 ;  Co. 

'  See  Keilw.  83,  b,  pi.  7,    Lit.  185,  b.  351,  a. 

%,»edquare.  »  Sfee    2  Watk.    Copyh. 

Keilw.  84,  a;  4  Leon.  ,gy^  ,gg.   Qm,.  Ten.  172, 

239'  Anon.  ._„ 

'  Plow.  191,  a  ;   Dougl.  "^' 
349- 
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Corporation. 


Whan  beriot 
extinguished » 
and  when 
multiplied. 
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. '  And  it  is  the  same  of  a  widow  entitled  to  her  free- 
bench  of  copyhold,  who,  whether  she  take  the  whole 
or  a  part  only  of  the  land,  as  her  free-bench,  becomes 
tenant  to  the  lord  (i),  and  he  is  entittedto  an  heriot  on 
her  death. 

As  a  corporation  is  of  perpetual  continuance,  and  can 
therefore  never  die,  no  heriot  can,  generally  speaking,  be 
due  in  respect  of  copyholds  in  their  lands ;  it  seems,  how- 
ever, that  by  special  cusionif  an  heriot  may  be  due  on  the 
natural  death,  or  the  avoidance  of  it&(  head,  as  the  visible 
representative  of  the  body  corporate^. 

If  an  heriot  be  due  by  the  custom  of  the  manor,  t.  e.  that 
upon  the  death  of  every  tenant  of  the  manor  the  lord  shaU 
have  an  heriot,  and  the  lord  purchase  parcel  of  die  te- 
nancy, it  shall  not  extinguish  the  cuatom,  because  the  lord 
has  purchased  a  part  only,  and  the  tenant,  on  account  of 
the  residue,  is  still  within  the  lord's  homage,  and  the  te-. 
nant  of  his  manor :  and  consequently  upon  his  death,  as 
upon  the  death  of  every  othertenant  of  the  manor,  the  lord 
is  entitled  to  the  heriot  i*. 

But  if  the  heriot  were  due  by  tenure  or  heriot  service, 
and  the  lord  had  purchased  parcel  of  the  tenancy,  the 
whole  heriot  service  had  been  extinct ;  for  being  entire, 
it  cannot,  from  the  nature  of  the  thing,  be  apportioned, 
and  the  tenant  shall  be  discharged  from  the  payment  of 
it^  for  the  whole  tenancy  being  equally  chargeable  with 
the  payment  of  such  service,  the  lord  by  his.  own  act 
shall  not  discharge  part,  and  throw  the  whole  burden  upon 
the  residue,  for  his  own  private  benefit  and  advantage^. 

•  See  Fitz.  Ab.  ^'  Harriot,"  7.      «  8  Co.  1 04 ;  6  Co.  1 ;  Moor, 
P  8  Co.  106,  b ;   2  Brownl.    203 ;  Co.  lit.  149,  a. 
296. 

(1)  See  Gilb.  Ten.  172  ;  2  Watk.  Copyh.  137, 1635 
where  a  clear  explanation  is  given  of  the  difierence  between 
a  doweress  at  common  law,  and  a  freebencher  by  custom, 
in  respect  of  the  one  holding  of  the  heir,  and  the  other  of 
the  lord. 


CH.  I.  §  Till,]  CONVEYANCING.  1  fi^ 

An  herioty  we  have  said,  may  by  custom  be  due  on  the   copyhold 
tenant's  alienation,  as  well  as  on  his  decease',  in  which 


case,  however  small  the  copyhold  interest  parted  with  be,  Aiicmtioa. 
it  will  entitle  the  lord  to  his  heriot;  and  if  a  particular 
estate  only  be  parted  with,  an  heriot  will  also  be  due  on  the 
alienation  of  the  reversion,  expectant  on  the  determination 
of  such  particular  interest '* 

If  there  be  lord  and  tenant  by  fealty  and  heriot  service, 
and  the  tenant  alien  part  of  the  tenancy,  the  alienee  should 
hold  by  a  distinct  heriot  service ;  for  in  this  case  the  ser- 
vices shall  be  multiplied  (i);  and  if  after  such  alienation 
the  lord  purchase  the  residue  of  the  tenancy,  only  the  he- 
riot service  due  from  the  first  tenancy  shall  be  extin^ 
goished ;  because  by  the  alienation  each  held  his  portion 
by  a  separate  and  distinct  tenure ;  uid  therefore  if  the 
lord  purchase  one  tenancy,  that  can  no  way  affect  the  ser- 
vices of  his  other  tenant;  but  if  the  lord,  before  the 
tenancy  had  been  separated  and  held  by  two  distmct  te- 
nores,  had  purchased  part  of  it,  the  whole  heriot  service 
had  been  extinct,  for  the  reasons  above  mentioned  ^ 

If  by  the  custom  of  a  manor  every  copyholder,  upon  his 
alienation  and  surrender,  is  to  pay  a  heriot  to  the  lord, 
and  a  copyholder  surrender  part  of  his  copyhold  to  one, 

'  And  see  Eitch.  133,  a.  *  J.  Talbofs  case,  8  Co/ 
134,  b.  135,  b.  104 ;  Co.  Lit.  149,  b.   And 

•  a  Watk.  Copyh.    157,    see  2  Watk.  Copyh.  159.. 

168- 


(1)  If  the  tenure  be  by  homage,  fealty  and  a  horse,, 
Bawk  or  spur,  if  the  tenant  alien  part,  the  services  shall 
multiply,  and  bodi  feoffor  and  feoffee  shall  pay  each  of 
them  a  horse  and  a  spur  to  the  lord ;  but  if  the  tenure  had 
been  hv  any  corporal  service,  as  to  be  butler  to  the  lord, 
fitewara  or  bailiff  of  his  manor,  or  to  cover  or  repair  his 
house,  or  to  reap  or  thresh  his  com;  in  all  these  cases 
upon  alienation  of  part,  such  personal  services  shall  not 
multiply.  Co.  Lit.  149,  a.  b ;  Bruerton's  case,  6  Co.  1 ; 
Plow.  240,  b. 
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COPYHOLP  and  part  to  another,  and  retain  part  in  his  own  hands,  the 
^^^'^^'  heriots  in  this  case  shall  be  multiplied ;  and  as  to  the  first 
alienation,  the  heriot  sh?il  be  paid  by  the  copyholder  who 
aliened,  because  he  still  continued  tenant  to  the  lord,  and 
so  upon  the  alienation  of  every  other  tenant  iot^es  quoiie9 ; 
for  otherwise  it  might  be  in  the  power  of  the  copyholder 
entirely  to  defeat  the  lord  of  his  heriot  \ 

IX.  What  Acts  of  Paruament  extend  to  Coft- 

HOLDS,   Anb    WHAT    NOT. 

Although  copyholdiB  are  of  course  as  much  under  the 
jurisdictidn  of  the  legiilature  as  other  estates,  yet  put  of 
regard  to  the  interest  of  the  lord,  and  the  various  .customs 
of  the  different  manors  of  which  they  are  holdai,  which 
might  be  impugned  whilst  not  under  th^  conten^lation 
of  the  legislature  at  the  time,  acts  of  parliament  are  holdeu 
not  to  extend  to  copyholds  unless  expressly  mentioned. 
Hence  the  general  rule  for  the  exposition  of  statutes  with 
respect  to  their  extending  or  not  extending  to  copy- 
holds, seems  to  be  this,  that  where  an  act  of  parliameot 
alters  an  estate,  interest,  tenure,  custom  or  service  of 
the  manor,  or  does  any  thing  in  prejudice  either  to  the 
lord  or  tenant,  there  the  general  wchnIs  of  the  act  will  not 
extend  to  copyholds ;  but  when  an  act  made  for  the  pubUc 
good  in  general,  operates  no  prejudice  to  the  lord  or 
tenant,  there  copyholds  are  bound  by  them'. 

But  subject  to  this  distinction,  the  construction  of  the 
act  must  be  governed  by  its  general  import.  If  therefore 
the  words  of  an  act  are  such  as  clearly  to  extend  to  copy- 
holds, (though  not  expressly  named)  they  will  be  bound 
equally  with  freehold,  unless  the  injury  consequent  upon 

^  Snagv.Ibx,  Palm.  342;  4;  Moor,  128;   Cro.  Oar. 

Chapman  v.   Pendleton,    2  42 ;  Skin.  297 ;  1  Salk.  185; 

Brc  wnl .  203 ;  2 Watk.Copyh.  4  Mod.  83 ;  and  see  2  Waik. 

1 59 ;  antl  ^ee  1  Ca.  Op.  22 1 .  Copyh«  185 ;  Oilb.  Ten.  1 88, 


/ 


Co.  Copyh.  8^^3 ;  Hey-    417,  n.  78 
don's  case,  3  Co.  7 ;  1  Leon. 


CH.  I«§IX.]  CONTJSYANCING.  j^j 

socli  construction  be  evident  and  indisputable.  Thus  if  copyhold 
the  words  of  the  statute  be  "  lands,  tenements  and  here-  ^^^^^ 
ditaments/'  copyholds  will  primd facie  be  bound  as  they 
are  comprised  within  each  of  those  terms  ^ ;  but  if  the  pur- 
port  of  the  act  be,  that  such  lands.  Sec.  shall,  on  the  te- 
nant's being  convicted  of  treason,  be  forfeited  to  the  King^ 
copyholds  could,  without  doubt,  be  construed  to  be  not 
within  the  statute ;  because  if  they  were,  it  would  he  a 
manifest  injury  to  the  lord,  to  whom,  and  not  to  the  King^ 
as  will  be  shown  by  and  by,  the  lands  would,  on  such  an 
event,  accrue.  And  it  cannot  be  supposed  that  the  legis- 
lature had  it  in  contemplation  to  make  the  lord  a  sufferer 
for  the  crimes  of  his  tenants  *  (i).  « 

And  it  is  upon  the  principle  above  adverted  to,  the  con* 
struction  of  other  acts,  relative  to  their  extending  or  not 
extending  to  copyholds,  have  been  determined. 

Thus  copyholds  are  held  to  be  within  the  statute  of  limi- 
tation, for  that  is  an  act  made  for  the  preservation  of  the 
public  quiet,  and  no  ways  tending  to  the  prejudice  of  the 
lord  or  tenant  %  except  only  as  to  fines  payable  to  the 
lord^ 

But  whether  the  stat.  18  Jac.  i,  de  doms  conditionalibus^ 
extends  to  copyholds,  has  been  a  subject  of  much  contro- 
versy ^ ;  but  it  seems  now  to  be  settled  that  it  does,  with  this 

^  And  see  Ghmr  v.  Cope^  ^  2  Keb.  536. 

Carth.  205.      Also  Doe  v.  *  See  Co.  Copyh.  s.  53 ;, 

12oti//e%e,  Cowp.  705,  and  iZotrde/t  v.M3&^er,Cro.Jac. 

Dougi.  716,  n.  (i).    S.C.  49,(8eethe  arguments  in  this 

citecU  case);    6  Vin.   Abr,    197  ; 

*  And  see  Co.  Copyh,  149.  Gilb.  Ten.  165. 

'  Moor,  410. 


(1)  In  Harrington  v.  SnUth,  2  Sid.  43,  and  see  lb.  74; 
the  reason  urged  for  statutes  not  extending  to  copyholds 
was,  that  copyholders  not  having  a  vote  in  the  election  of 
the  knights  ot  the  shire  to  parliament,  are  not  parties  to 
an  act  of  parliament ;  but  as  this  reason  would  exempt 
them  from  all  other  restraints  of  the  legislature,  and  also 
exempt  numberlesn  others,  besides  copyholders,  it  seems 
too  ftttUe  to  merit  a^y  serious  attention. 
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COPYHOLD    distinction^  viz.  that  it  does  not  extend  to  the  creating  an 

^  estatC'tail  in  copyhold,  but  that  when  such  an  estate,  t.  e, 

an  estate  to  a  man  and  his  heirs  of  his  body  has  previously 
existed  in  the  copyhold  by  the  custom  of  the  manor,  that 
statute  will  attach,  as  it  were,  upon  the  custom,  and  give 
to  the  estate  all  the  properties  which  an  estate-tail  has  in 
other  lands  ^ 

It  seems  formerly  to  have  been  the  better  opinion,  that 
the  grantee  or  surrenderee  of  a  reversion  of  copyholds 
could  not  take  advantage  of  a  covenant  broken,  under 
32  Hen.  8,  c.  34,  because  he  comes  in  the  post,  and  not 
in  the  per ;  and  the  lord  would  have  a  tenant  put  upon 
him  without  his  admittance  ^ ;  but  it  has  since  been«oleinnly 
adjudged,  that  it  being  a  beneficial  law,  it  shall  extend  to 
copyholds  ^ 

The  32  Hen.  8,  c.  28,  of  the  husband's  discontinuing' 
of  the  wife's  land,  does  not,  according  to  the  better  opi- 
nion, extend  to  copyhold  estates  either  in  the  letter  or 
equity  of  it' ;  for  the  words  of  the  act  are,  that ''  No  fine, 
feofiment,  or  any  other  act  or  acts,  8cc.  of  the  wife's  in- 
heritance or  fireehold,''  which  plainly  refer  to  no  other 
than  a  common  law  estate  and  the  common  law  mode  of 
conveying ;  and  if  the  equity  of  the  act  were  to  be  con- 
strued to  extend  to  copyholds,  by  the  entry  of  the  party, 
there  would  be  a  tenant  without  the  assent  or  admittance 
ofthelord'^O). 

*  Co.  lit.  60,  b ;  6  T.  Rep.  Mod.  82 ;  3  Lev.  326,  S.  C; 
111.  Skin.  297^  S.  C;    1  Salk. 

•  Co.  Copyh.  151,  156;  185,  S.C!.;  Gilb.  Ten.  429, 
Cro.Car.  24 ;  Lex  Cust.  253 ;  n.  83. 

Yelv.  136,  222;    Cro.  Jac.        »Btf/focftv.l>e6&y,Moor, 

305;  Hob.  177;  Cro.  Eliz.    596;  Gilb.Ten.  178. 

ig^;  1  Keb.360;  Gilb.  Ten.        fc^fJt^iJ. Co. Copyh,  152; 

'  See  Cope  v.  Glover,  4  •  o    • 


(1)  But  whether  the  other  branch  of  thestat.  of  13  Eliz. 
concerning  leases  made  by  husband  and  wife,  tenants  in 

taily 
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Nor  are  copyholds  within  the  1 1  Hen.  7,  c.  ao,  which   COPYHOLD 
makesT  void  the  alienation  of  the  wife  of  any  estate  which  ' 

she  hath  in  dower,  for  lifci  or  in  tail,  jointly  with  her 
husband,  &c.  for  thereby  an  entry  being  given  to  the  next 
heir,  he  would  come  in  to  be  tenant  without  admittance  of 
theloid^ 

Ihe  statutes  respecting  partitions  do  not  extend  to 
copyholds^. 

The  37  Hen.  8,  c.  10,  for  executing  uses  to  the  pos* 
session,  extends  not  to  copyholds';  for  when  a  copyholder 
rarrenders  to  the  use  of  another,  the  possession  is  not  exe- 
cated  to  the'  use,  for  the  surrenderee  has  nothing  till  ad- 
mittance; and  ii  could  not  be  the  intent  of  the  statute  to 
execute  the  possession  to  the  use  of  copyhold  lands, 
for  then  the  tenant  would  be  introduced  without  the  lord's 
consent  "^^  Neither  doth  that  branch  of  the  act  concern-* 
ing  jointures*  extend  to  them;  so  that  if  a  jointure  be 
made  to  a  woman  of  copyhold  lands,  it  will  be  no  bar  to 
her  dower  ^    For  the  words  of  the  proviso  being  general  , 

and  introductory  of  a  new  law  to  bar  women  of  their 
dower,  where  they  were  not  barred  by  the  common  law,  it 
would  be  unreasonable  to  construe  it  to  extend  it  to  them 
without  an  actual  necessity,  since  an  estate  to  them  in 
copyhold  lands  is  very  disadvantageous  to  the  widow,  who 
must  pay  a  fine  to  be  admitted,  which  if  she  be  not  able 
to  do,  will  incur  a  forfeiture  of  her  estate-;  besides,  a  wo- 
man is  not  dowable  of  common  right  of  copyholds,  but  only 

'  2  Sid.  ^1,  73  ;  3  Lev.  "  Cro.Car.44;  Gilb.Ten] 
327;  4  Mod.  85.  184. 

^  Btirre// V.  DmU,  3  Bos.        r?!!i?'      ..     Tk    ^^^ 
&  PuU.  378.  ^68 ;  4  Mod.  85]  Walker  v. 

*  2  Ves.  357.  Walker,  1  Ves.  54. 


tail,  or  ecclesiastical  persons,  extends  to  copyholds,  see 
Cro.  Car.  44;  Co.Copyh.  151 :  Co.  lit.  44,  a;  6  Co.  37; 
3  Lev.  327;  and  see  Gilb.Ten.  179^  185. 
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COPYHOLD    by  the  custom ;  bo  that  it  may  well  be  supposed  not  to  have 

been  within  the  contemplation  of  the  statute ;  and  a  join- 
ture must  moreover,  according  to  Coke,  be  a  competent 
estate  of  freehM,  which  a  copyhold  is  not  '• 

But  yet  the  statute  of  Merton,  20  Hen.  3,  c.  1 ,  which 
gives  damages  in  a  writ  of  dower,  where  the  husband  dieci 
seised,  extends  to  copyholds,  though  the  word  seised  is 
properly  applicable  to  freeholds ;  but  this  is  by  force  of  th^ 
equity  of  the  statute,  and  not  the  words  of  it^. 

The  Stat.  32  Hen.  8,  c.  98,  giving  an  entry  instead  of  a 
cttt  in  viia,  seems  to  extend  to  copyholds ;  for  the  act  W^ 
made  to  redress  wrong,  and  it  is  no  prejudice  either  to  th« 
lord  or  tenant,  that  the  wife  should  enter '.  So  th^  stf^tutf^ 
of  Westminster  2, 13  Ed.  3,  c.  3,  in  all  its  branches^  ex- 
tends to  copyhold  lands  for  similar  reasons,  it  being  macl^ 
to  redress  wrong,  and  no  way  prejudicial  to  the  interest  of 
either  the  lord  or  tenapt,  either  in  the  cut  in  vita  given  to  the^ 
wife  upon  the  husbapd's  discontinuance,  the  receipt  of  the 
wife,  or  quo4  ei  dtfordat  to  particular  t^i^ts '.  Though  it 
maybe  questioned whelheir  since t^estat.  32  Hen.  8,  p.  28, 
which  is  held  to  extend  jto  copyholds  %  a  ctd  in  vita  cfm  be 
necessary". 

The  32  ^.  8, 0.  9,  against  champerty,  maintenance  a|i4 
the.  buying  of  titles  extends  to  copyholds,  for  th^  w^rda 
a^^  if  auy  bargain,  buy  or  sel)  any  tigM  or  title ;  so  that 
they  are  within  the  words  of  the  $cts,  and  being  made  to 
sopforess  wrong,  ace  within  the  equily  pf  it,  neither  lord  nor 
tenant  being  injured  by  it'. 

But  the  31  H.  8,  c.  1,  and  32  H.  8,  c.  32,  in  9  WU.  3, 

'  See  Oilb.  Ten.  183.  Copyh.  152^  4  lAod*  84 ; 

'  2  inat.  326 1  Cro.  Car.  3  Lev.  327. 

43;  3C0.  9,a5  4Co.8O.bj  o  Cro.Car.43;  Glib. T^n. 

Co.Copyh.  152;  Gilb.Ten.  184.               „^  ,,   ^      ^ 

I83.    ^^       ^   '  "And see 2 Watk. Copyh. 

•  See  Cro.  Car.  43  j  Gilb.  ^^i  'J?;  ^^  ^^^  ^  ^  ^^^ 
len.184.  Copyh.  152;  4  Mod.  84; 

•Co.  Lit.   3«&  tf  Co.    3  tw.  327;  4  Co.  26,  a. 


CH.  I.  §  IXJ  CONVEYANCING.  I7I 

c.  31,  7  Ad.c.  18,  concerDing  partitions/ extends  not  to   COPYHOLD 
copyholds,  because  these  acts  provide  that  it  shall  be  done  '  . 

by  writ  of  partition ;  and  copyhold  lands  are  not  implead- 
able  at  common  law  ^. 

Neither  does  the  statute  of  Westminster  2,  c.  18^  which 
gives  an  elegit,  extend  to  copyhold  lands ;  for  then  the 
!oid  WDttld  have  a  tenant  brought  in  upon  him  without  his 
admittance  o^  consents 

The  &rging  of  court-rolls  is  expressly  within  5  Eliz. 
c.  14,  BB  well  as  forging  any  other  charter,  deed  or  vnrit- 
ing  sealed,  whereby  to  defeat  a  copyholder  or  freeholder*. 

Copyholds  are  within  the  statutes  of  bankrupts;  for  the 
statute  of  13  Eliz.  expressly  mentions  them;  and  though 
other  statutes  do  not,  yet  they  being  made  for  further  re- 
medy, are  tg  he  expounded  by  the  former,  especially  since 
that  hath  taken  care  that  no  prejudice  should  happen  to 
the  lord  \ 

Copyholds  are  virithin  the  35  Eliz.  c.  a,  against  recu- 
Bancy  (1)^  and  forfeitable  for  the  recusant's  life,  but  the 
ibrfeitiire  goes  to  the  lord,  not  to  the  kipg,  by  the  express 
words  of  the  statute ;  but  it  seems  that  copyholds  are  not 
within  the  29  Eliz.  c.  5,  or  3  Jac.  1,  in  respect  of  the 
prejudice  t^  would  accrue  to  the  lord  by  the  loss  of  his 
services  •. 

The  statute  4  Hen.  7,  c.  24,  of  fines,  ezt^ds  to  copyhold 

.  *  

^  Cro.Car.44;  Co.Copyh.  Copyh.  146.    But  the  stat. 

151 ;   4  Mod.  85;  and  see  of  iten.  8  did  not  extend 

a  Watk.Copyh,  ig4(e).  to  them,  therefore  it.  was 

*  3  Co.  9 ;  Co.  Copyh.  necessary  to  ma]&e  a  subse- 
149;  Glib.  Ten.  185;  l&v.  quent  law  to  include  them. 
67 ;  Roll,  Abr.  968 ;   Gro.  4  Mod.  84,  85. 

Cfar.  44 ;  Hard.  433 ;  d  Inst.  ^  Co.Copyh.  147 ;  1  Leon. 

396;  3  Read.  Stat.  123.  97»98;'  Owen,  37;  2  Inst. 

*  Co.  Copyh.  146.  737 ;  Cawley,  107  ^  2  Hawk. 

*  Cro.  Ciur.  550, 568 }  Co.  P.  C.  14. 


(1)  As  to  the  statutes  relative  to  recusancy,  see  31 


Geo.  3,  c.  32. 
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COPYHOLD    lands,  because  it  was  made  to  avoid  controversies,  and  is 
^^^^^      no  ways  prejudicial  to  the  lord**. 

As  does  also  the  stat.  32  Hen.  8,  c.  s,  of  the  limitation 
of  actions  *.  Except  in  regard  to  the  lord's  recovering  his 
fine ' :  for  that  is  an  act  made  for  the  public  quiet,  and  in 
no  respect  tends  to  the  prejudice  of  the  lord  or  tenant ;  and, 
therefore,  being  fully  vidthin  the  words  of  the  act,  there  is 
no  reason  to  exclude  them  from  the  meaning  of  it '. 

But  the  17  Ed.  2,  c.  10,  which  gives  the  wardship  of 
idiots  lands  to  the  king,  he  finding  them  convenient  main- 
tenance out  of  the  profits,  extends  not  to  copyhold  lands, 
for  the  prejudice  that  would  thereby  ensue  to  the  lord ;  but 
yet  all  alienations  made  by  an  idiot  of  his  copyhold  lands, 
after  office  found,  shall  be  avoided  by  the  king^ 

So  also  are  they  vidthin  the  stat.  7  Anne,  c.  19,  respecting 
conveyances  by  infant  trustees  K 

Resulting  trusts  of  copyholds,  as  well  as  freeholds,  are 
within  the  statute  of  firauds^ 

Bui  copyholds  are  not  within  14  Geo.  2,  c.  20,  §  g,  re- 
lative to  estates  pur  outer  vk  \  for  as  that  statute  is  ex- 
pressly confined  to  cases  where  there  is  no  gpedal  occupant, 
and  as  there  can  be  no  general  occupant  of  a  copyhold^ 
consequently  that  statute  cannot  extend  to  copyholds  at 
aU. 

The  statute  27  Eliz.  c.  4,  against  covenous  and  fifau- 
dulent  conveyances,  seems  to  extend  to  copyholds^.. 

*  •  •  •  • 

*  gCo^  I05,a;  Co.Copyh..  ^  Co.  Copyh.  152 ;  4  Co. 

159;    l>ut  see  5  Co.  125;  126,  b;  Gilb.  Ten.  186,223* 

1  Bulst.  50  lA  Co.  126,  K  '  Naykr  v.  Strode,  2  Ch. 

'^ SbawY.Thonqfson,Moor,  Rep.  392;  .Doe  dem.  Har- 

11 ;  Iffford  Y,  Coward,  1  fnan  v.  Morgan,   7  Durnf. 

^em.  195;  Knight  Y.  Adam-  &  E.  103. 

son,  2  Freem.  160 ;  and  see  ^  Withers  Y.Witheh,  Amb. 

Tarrant  Y.  HeUier,  ^Dwrnf:  151. 

&  E.  172.  *  Per  Hardwicke  in  TFi- 

^  Vide  Hodgson  v.  Harris,  thers  v.  Withers,  Amb.  151. 

cited  1  Lev.  273 ;    2  Keb.  "*  See  Doe  ▼.  Boutkdge, 

636>  pi.  56.  cited  Dougl.  716,  n.  1 ;  and 

«  Gilb.  Ten.  177.  Cowp.  705,  S.  C. 


V. 
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So  also  are  they  with  ag  Car.  2,  c.  3,  a.  7,  requiring   COPYHOLD 
declarations  of  trusts  to  be  in  writing  ".  ESTATE. 

They  are,  it  should  seem,  within  4  Geo.  %,  c.  28,  s.  5, 
rdative  to  distress  for  rent  in  arrear"*. 

They  are  also  within  the  stat.  of  Mortmain,  g  Geo.  2, 
C.36'- 

But  they  are  not  within  the  stat.  of  Merton,  20  Hen.  3, 
c.  10,  enabling  suitors  to  make  attonues"!.  Nor  the  stat. 
Marlbridge,  52  Hen.  3,  c.  g,  which  gives  contribution  for 
suits  \  Nor  the  stat.  Gloucester,  6  Ed.  1,  stat.  1,  c.  12*. 
Nor  the  stat.  De  Mercatoribus,  1 1  Ed.  1 '. 

Nor  the  stat.  32  Hen.  8,  c.  37,  empowering  executors 
to  distrain". 

Nor  the  statutes  32  Hen.  8,  c.  1,  34  Hen.  8,  c.  5, 
29  Car.  2.  c.  3,  concerning  wills  ^. 

Nor  the  stat.  13  Eliz.  c*  4,  rendering  the  lands  of  ac- 
countants liable  to  the  payment  of  debts  due  to  the  Crown, 
on  account  of  the  prejudice  this  would  be  to  the  lord'. 

Nor  will  the  father's  appointment  of  the  custody  of  his 
child,  under  stat.i  2  C.  2,  s.  24,  extend  to  copyhdd  estates  ^, 
because  of  the  meanness  of  his  estate,  and  the  prejudice 
that  would  accrue  to  the  lord  of  the  manor,  when  there  is  a 
custom  for  the  lord  to  have  the  wardship  in  such  case  * ;  but 
though  the  appointment  of  a  guardian  under  that  stat.  as 
to  the  copyhold  property  of  his  i^hild,  would  not  be  good, 
where  the  custom  of  the  manor  gives  the  guardianship  to 

*  Co.  lit.  Ill,  b.  n.  3;  ^  Jt^fnel  v.  Pv^,  2  Atk. 
Withers  v.  Withers,  Amb.  37  ;  Attamof  General  v. 
151.  Andrews,    Co.  lit.   111,  b. 

*»  2  Watk.  Copyh.  181.  n.  (1)  (3). 

'  Attorney  Genial  v.  iln-  *  Gilb.  Ten.  i8g. 

drem,  1  Ves.  225.  ^  Church  v.  Cudmore,   a 

*  2  Inst.  100.  Liitw,  1181 ;    3  Lev.  3g6; 
'  Ibid.  117.  Comb.  253 ;    1  Lord  Raym. 

*  Ibid.  325.  .  'church  V.   Cvdmore,  3 

*  Moor,  128.  Lev.  3g5 ;   2  Lutw.   1181, 
'  1  Bui.  N.  P.  57;  sedvid.    S.C. ;  Comb.  243,  S.C.;  and 

Gilb.  Ten.  186.  see  2  Watk.  Copyh.  103. 
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QOPYHOLD  the  lord  of  the  manor^  yet  it  should  seem  to  be  good 
EST  TE.  against  the  guardian  in  soccage,  who  would  be  entitled  to 
the  custody  of  the  copyholds,  if  the  custom  had  not  vested 
them  in  another,  and  in  both  cases  it  should  seem  that  such 
appointment  would  be  good  as  to  the  person  of  the  child, 
as  the  guardian  in  soccage  is  entitled  to  the  custody  of 
the  person  of  an  infant  copyholder  notwithstanding  the 
custom  \ 

X.  THE  Means  by  which  Copyholds  may  be 

LOST   OR    DESTROYED. 

> 

The  principal  means  by  which  the  copyholder's  estate 
may  be  destroyed,  are,  i .  By  merger  or  extinguishment ; 
9.  By  forfeiture ;  3.  By  enfranchisement. 

1.  Of  the  Merger  or  Extinguishment  of  Copyholds. 

Extinguishment      A  MEBGER,  or  wHat  IS  mote'usually  styled  an  extin- 
''^  *  *'    guisHment  of  a  copyhold  estate,  will,  generally  speaking, 
be  effected  by  any  means  which  causes  it  to  cease  to  be 
hddeii  by  copy  of  c6tirt-roll. 

Thy  will  happen  by  tiie  freehold  and  copyhold  mterestin 
the  same  lands  uniting  in  the  same  person  and  in  the  same 
right,  either  by  the  copyhold  interest  coming  to  the  free 
hold,  or  by  the  freehold  interest  coming  to  die  copyhold. 
The  copyhold  may  come  to  the  freehold  upon  the  copy- 
bolder^s  releasing  to  the  lord,  and  which  will  therefore  ex* 
tin^sh  the  copyhold  ^ ;  so  if  the  lord  sell  th^  freehold 
of  the  inheritance  of  the  copyhold  to  anotfier,  and  then 
the  copyholder  release  to  the  purchaser,  this  will  extinguish 
the  copyhold,  for  though  a  release  cannot  in  its  pwn 
nature  pass  away  a  possession,  yet  it  may  amount  to  a  sig« 
hification  of  the  tenant's  mind  to  hold  the  land  no  longer ; 
and  a  copyholder  being  tenant  at  will  only,  any  thing 

•  See  Watk.  note  to  Gilb.  ford^s  Ca.  1  Leon.  102  ;sed 
Ten.  ^o  (a),  n.  172.  Cro.  Eliz.  21,  contra. 

*»  Gilb.  Ten.  301 ;  Wake- 


CH.  I.§1X.]  CONVEYANCING.  |^< 

amountiiig  to  a  detenniuation  of  the  copyholder's  will,  k  €X)PYH0LD 
sufficient  to  extinguish  the  copyhold*^ ;  and  if  the  lord  de^  __^____ 
mise  the  lands  by  copy  to  a  stranger^  and  the  stranger 
assign  over  his  term  to  the  copyholder,  this  will  extinguish 
the  copyhold,  for  both  these  interests  cannot  exist  in  the 
same  person  simul  et  semul,  and  consequently  olie  of  them 
must  be  det^minfed,  which  of  necessity  must  be  the  cus* 
tomany  estate,  for  the  estate  at  common  law  cannot  merge 
in  the  customary  estate;  for  when  an  estate  at  the  common 
law  and  an  estate  by  the*  custom  unite  in  one  person,  and 
one  only  can  stand,  that  at  the  common  law  shall  be  pre- 
ferred and  take  place  before  the  custom''. 

So  a  conveyance  of  the  copyhold  land  by  the  lord  to  the 
copyholder,  for  an  estate  of  freehold,  or  even  for  a  term  of 
years,  will  extinguish  the  copyhold,  because  the  copyhold 
estate  beii^  at  will  only,  it  is  merged  by  its  union  with 
a  greater  estate  ^ 

So  if  the  copyholder  surrender  to  the  use  of  the  lord ^  it  will 
extinguish  the  copyhold  ^  and  though  it  be  merely  surren- 
dered into  the  lord's  hands  without  any  use  being  ex- 
pressed, it  will  be  presumed  to  be  to  his  use,  and  be 
therefore  a  sufficient  relinquishment,  (as  on  the  surrender 
of  tenant  for  life  to  him  in  reversion),  unless  there  be  some 
particular  circumstance  attending  the  surrender  to  rebut 
such  presumption  <,  for  the  surrender  is  of  itself  no  other 
than  the  returning  the  lands  to  the  lord  of  whom  they  are 
holden,  and  if  there  be  no  circumstance  to  induce  a  dif- 
ferent construction,  it  must  of  course  have  its  natural 

'  See  Gilb.   *ren.    300  ;  and  see  Pitt  v.  Moore,    a                 ^ 

HutSi ;  1  Keb.  808 ;  Wake-  Show.  156 ;  Gilb.  Ten-  300, 

ford^^  Ca.  1  Leon.  102  ;  sed  301. 

Cro.  Eliz.  21,  contra.  »  Vide  Fisher  v.    Wigge, 

*  Hide  V.  Netffport,  Moor,  1  Ld.  Raym.  627;  1  P.Wwb. 

185.    .  17  ;    ana   see   Com.    Dig. 

'  Low^s  Oa  2  Co.  i6,b ;  Cfopyh.  (F.  8-)  and  1  Rofl, 

4  lb.  31,  a.  Rep.  253. 

'  1  Watk.  Copyh.  92, 359; 


ESTATE. 
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COPYHOLD    eiSect  ^ ;  or  if  he  bargain  and  sell  to  the  lord  \  or  resign  or 

renounce  his  estate  ^,  or  in  short  do  any  other  act  indicating 
an  intention  to  relinquish  his  tenancy,  it  will  effect  an  ex- 
tinguishment ;  for  when  the  lands  are  to  pass  for  the  lord's 
immediate  benefit,  ''  a  small  matter  will  suffice  to  throw 
them  into  his  hands  ^ ;"  and  as  soon  as  the  relinquishment 
on  the  part  of  the  copyholder  is  effected,  so  soon  must  the 
copyhold  interest  be  extinguished,  for  the  lord  cannot  hold 
of  himself,  or  be  at  once  both  tenens  et  dondnus  *".  But  it 
is  necessary,  in  order  to  the  extinguishment  of  a  copyhold 
by  surrender  or  release,  that  the  lord  should  have  a  law- 
ful estate  in  the  manor  at  the  time,  for  if  he  be  a  disseisor 
or  hold  the  manor  by  other  unlawful  title,  the  surrender  to 
him  will  be  no  extinguishment ".  Also  if  the  copyhold 
escheat,  or  come  to  the  lord  by  forfeiture,  it  will  be  extin- 
guished (1 ),  for  as  by  the  escheat  or  forfeiture  it  returns,  or 
falls  into  the  manor,  it  of  course  can  no  longer  be  holden 
by  copy,  unless  it  be  again  granted  by  the  lord  to  be  so 
holden  (2). 

^  I  Watk.  Copyh.  92.  >  Zinzou   v.  Palmash,   « 

*  Blennerhassett  v.  Hum-  Show.  131. 
beniane,  Hutt.  65 ;  Sir  W.  "  1  Watk.  Copyh.  369- 
Jones,  41 .  "  Pitt  v.  Moore,  2  Show. 

*  Carth.  68.  ^6^  5   Gift.  300  ;  sed  vid. 

contra,  i  Freem.  245. 


(1)  And  becoming  thus  part  of  the  manor  it  will  pass 
together  with  the  manor  by  a  previous  devise  of  it ;  see 
Bunter  v.  Coke,  1  Salk.  238. 

(2)  Mr.  Watkins,  in  his  very  accurate  and  minute  in- 
Testigation  of  the  law  of  copyholds,  has  taken  notice,  in 
mentioning  the  extinguishment  of  a  copyhold  by  escheat, 
that  it  is  frequently  said  in  the  books,  that  if  a  copyhold 
escheat,  and  '*  the  lord  afterwards  lease  for  years,  by  deed, 
the  land  so  escheated,*'  the  copyhold  will  be  extinguished, 
which  might  lead  the  student  to  imagine  that  the  extin- 
guishment is  effected  by  tiie  lease  for  years -^  a  conclusion 
which  he  properly  warns  the  student  against  acceding  to, 

"  for 
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And  a  copyhold  will  be  equally  extingoigfaed  by  the  free-    COPYHOU) 
iold  coming  to  the  copyhold,  as  by  the  copyhold  coming       ^tate. 
to  the  freehold.  " 

Tims  if  a  copyholder  in  fee  accept  a  lease  for  years  of  the 
same  land,  from  the  lord^  this  determines  his  copyhold 
estate". 

And  if  he.  accept  a  lease  for  years  of  the  manor  of  which 
his  copyhold  is  holden,  this  suspends  the  copyhold  during 
the  term^  for  the  reason  before  given,  t.  e..;that  no  on^  can 
be  lord  and  tenant  at  the  same  time  ^. 

So  if  the  lord  lease  the  copyhold  to  another,  and  the 
copyholder  accept  an  assignment  from  the  lessee,  his  copy- 
hold is  extinct^.  But  if  he  take  a  lease  for  years  of  the 
manor,  that  according  to  some  is  only  a  suspension  of  his 
copyhold  during  the  term ' ;  but  according  to  others  it  is 
an  extinguishment*.  And  the  lessee  may  regrant  the  copy- 
hold again  to  whom  he  pleases'.  If  the  copyholder  join 
with  his  lord  in  a  feoffinent  of  the  manor,  his  copyhold  is 
thereby  extinct ". 

If  a  copyholder  accept  to  hold  of  his  lord  by  bill  under 
the  lord's  hand,  this  determines  his  copyhold ;  so  if  he 
accept  an  estate  for  life  by  parol,  if  livery  be  made,  but  not 

•  2  Co.  16,  b;  Godb.  11,  1  And.  191 ;  Gouls.  34;    1 

101;  Moor,  184;   and  see  Rol.  Abr.  510,  S.  C. 
2  Leon.  72 ;  Lev.  70 ;  Latch.        '  Per  Cro.  Jac.  84 ;  Say. 

213;  Cro.  Jac.  84;  3  Bulst.  70. 
81 ;  1  Brownl.  32  ;  4  Co.  31 .        *  Cro.  Eliz.  7  Moor,  1 85. 

'  1  Co.  31,  b.  *  4  Co.  31,  b. 

^  2  Co.  17;  1  Leon.  176;        "  Godb.  11. 


"  for  the  copyhold  is  ecjually  extinguished  before  as  after 
the  lease ;  it  is  extinguished  by  the  very  act  of  escheating, 
for  the  mpment  it  falls  into  the  manor  by  the  escheat  the 
extinguishment  is  complete,  and  the  copyhold  no  inore, 
though,  as  it  still  retains  its  demisable  quality,  it  may  be 
granted  again  by  copy  whenever  the  lord  pleases.  The 
oni^  effect  of  the  lease  therefore  is  to  ]prevent  the  lands 
beug  again  |p^ant^d  by  copy ;  by  destroying  the  demisable 
quality  of  the  land.  • 

VOL,  in.  N 
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COPYltOLD  othetwise,  for  without  livery  nothing  but  an  estale  at  will 
^^^^^     passeB,  which  cannot  merge  as  estate  at  will ». 

And  it  seems  to  be  now  settled,  that  by  the  acceptance 
of  a  feoffinent  or  other  conveyance  of  the  freehold  by  a 
copyholder  seised  in  tail,  the  entail  will  be  destroyed  even 
as  to  the  issue  ^. 

But  if  it  be  found,  that  by  the  custom  an  entail  can ' 
not  be  barred  but  by  seizure  of  the  lord,  and  A.  accept 
afeofiinent  of  his  copyhold  lands,  the  copyhold  is  only 
suspended  and  not  destroyed,  quoad  his  issue ;  if^  however, 
A.  flkfterwards  levy  a  fine  of  the  land,  tfaoogh  die  copyhold 
inteiest  cannot  pass,  yet  it  may  be  banred  and  extinguished 
byth6fiIle^ 

If  one  seised  of  a  manor  in  right  of  his  wife,  let  lands  by 
indenture  for  years,  this  does  not  destroy  the  custom  as  to 
Ib^  f^me ;  for  after  the  death  of  her  husband  she  may  demise 
it  by  copy  again  *.  A  copyholder  intermarries  with  the 
•  feme  seignoress,  this  is  no  extinguirimient,  but  only  a 
suspension^.  So  if  the  copyholder  hath  the  manor  in 
execution '. 

if  a  cojpyholder  bargain  and  sell  his  copyhold  to  the 
lesfitee  for  years  of  the  manor,  his  copy^hokl  is  thereby  ex- 
tinguished ^ ;  for  that  in  respect  of  the  lord  his  estate  may 
be  detensiined  by  any  act  that  shows  it  to  be  the  will  of 
the  tenant  to  hold  no  longer  by  copy*. 

If  a  copyhold  is  in  the  hand  of  a  subject,  who  aAerwards 
becomes  king,  the  copyhold  is  extinct ;  for  it  is  below  the 
majesty  of  a  king  to  perform  such  servile  services ;  yet  after 

«  1  And.  199 ;  Latch.  2 13.  *  Cro.  Eliz.  459. 

y  3  P.  Wms. 9 ;  %nii«  V.  *"  So^-  66;   Co.  CopyL 

Cooke,  I  Brownl.  Ch.  Rep.  *7«- 

^16  J  Qdoner  v.  Marsha fl,  *  Co.  Cppy]^.  172,  s,  8; 

9  Yes.  jun.  524 ;    and  see  Cro.  Eliz.  8. 

barker  v.  Turner,   1  Vem.  *  Hutt.  65;  Wnct.  S.C. 

393^458*  adjudged. 

»Carter6,OT,93;r<^y&r  «  i  Jones  41,  S.C.  ad- 

V.  Shaw,  adjudged.  judged. 
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his  decease,  the  next  that4iath  right  shall  be  admitted,  and    copTHOLD 
the  tenure  be  rerived '.  ESTATE. 

But  there  are  many  other  requisites  to  complete  the  ex- 
tinguishment of  the  copyhold  tenancy,  besides  a  mere 
unity  of  the  copyhold  and  freehold  interest ;  for,  as  will  be 
perceived  by  taming  to  the  cases  which  have  been  above 
introduced,  the  freehold  and  copyhold  interest  must  more- 
over be  of  the  same  premises ;  for  if  they  be  of  different 
premises,  the  one  may  well  be  holden  by  copy  and  the  other 
hjdeed;  snch  interest  must  also  be  united  in  the  same 
person,  for  whilst  they  continue  in  separate  persons  no  ex^ 
tinguishment  can  take  place ;  and  lastly,  they  must  be  so 
united,  in  one  and  the  same  right ;  for  otherwise  the  copy- 
hold interest  will  be  suspended  ovlj,  and  not  extinguished '. 

The  severance  of  the  freehold  and  inheritance  of  the 
land,  beld  by  copy  of  the  manor,  does  not  extinguish  or 
determine  the  copyhold  estate  (i),  for  the  custom  has  esta- 
blished his  estate,  so  that  the  lord  cannot  oust  him  so  long 
as  he  pays  and  performs  his  cnstoms  and  services^. 

If  a  lord  of  a  manor,  having  many  ancient  copyholds  in 
a  town,  grant  the  inheritance  t{  all  those  copyholds  to 
another,  the  grantee,  it  is  said,  may  keep  a  court  for  the 
customary  tenants,  and  accept  surrenders,  and  make  ad- 
mittances and  grants ;  for  though  it  is  not  a  manor  in  law, 
for  want  of  freeholders,  yet  as  to  the  copyhold  tenants,  the 
grantee  hath  such  a  manor  that  he  may  keep  courts  ^  (2). 

'  2  Sid.  82  ;    4  Co.   24  ;  Cro.  Eliz.  103,  252  ;  2  Leon. 

Cro.  Eliz.  252,  adjudged ;  208. 

and  see  2  Leon.  208 ;  4  Co.  ^  4  Co.  26,  b,  adjudged ; 

26,  b;  Cro.  Eliz.  103.  Vide   Cro.   Eliz.   395,443, 

K  Lane*s  case,  2,  Co.  16,  b;  S.  C.  By  the  report  of  which 

French's  case,  4  Co.  31,  a.  it  appears  he  had  copyholds 

^  2  Co.  17;  4  Co.  24,  b;  in  otner  places. 

(1)  But  such  copyholder  cannot  after  alien  otherwise 
than  by  decree  in  cnancery ;  by  which  it  is  said,  the  in- 
terest m  the  land  is  not  bound,  but  the  person  only ;  4  Co. 

^Bf  &;  Cro*  ^B^*  ^5^' 
(^)  Bat  tfafe  case  of  Melwich  v.  Luther,  Cro.  Eliz.  395, 

443 ;  in  wbidi  it  is  said,  that  the  grantee  of  the  freehold 

N  2  of 
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COPYHOLD    But  there  is  a  difference  it  seems  where  the  inheritance  of 
1.91  A  ix<.      many,  and  where  of  one  single  copyhold  only  is  granted  ^ 


Wbers  part  In  some  cases  a  part  of  the  copyholder's  interest,  or  what 

cof^hoid  ahail    ^^  incident  to  it,  will  be  extinguished.    Thus  if  a  copy- 
becxtmguUhcd.  holder  has  had  time  out  of  mind,  a  way  over  another's 

copyhold,  and  he  purchase  the  inheritance  of  his  own  copy- 
hold, yet  the  way  remains  ^ 

If  the  king  be  seised  of  a  manor,  parcel  of  the  duchy,  in 
which  by  the  custom  copyholders  may  take  fire-wood,  &c. 
growing  upon  their  copyholds,  to  be  spent  in  their  houses 
and  for  fences,  Sec.  and  by  lease  under  the  duchy  seal 
demise  the  manor,  exceptis  omnibus  Bosds,  subboscis,  arbori' 
bus  8f  Maeremo,  ^c.  for  twenty-one  years,  and  afterwards 
grant  the  reversion  et  pramissa  sic  accepta  to  J.  S.  and  his 
heirs,  and  aflter  the  assignee  of  the  lessee  makes  a  "volun- 
tary grant  of  a  copyhold  for  life,  according  to  the  custom 
of  the  manor,  this  grantee  shall  have  the  estovers ;  for  the 
estate  of  the  copyholder  is  not  derived  out  of  the  estate  of 
the  lord,  for  he  is  but  an  instrument  to  nmke  the  grant; 
but  by  the  custom  of  the  manor  it  is  established  and  made 
firm  to  Ae  grantee" 

So  if  copyholders  for  life,  according  to  the  custom,  have 
used  to  have  common  in  the  waste  of  the  lord,  or  estovers 
in  his  woods,  or  other  profit  apprender  in  any  parcel  of  the 
manor,  and  the  lord  alieQ  his  wastes  or  woods,  to  another 
in  fee,  and  afterwards  grant  a  copyhold  messuage,  &c.  for 
life,  such  grantee  shall  have  common,  estovers,  8ic.  not- 
withstanding the  severance ;  for  the  title  of  the  copyholder 
is  paramount,  and  the  custom  unites  the  conunon,  which 

^  4  Co.  27,  a.  cause,   the  lease  being  for 

*  Sav.  66 ;  Co.  Copyh.  1 72.  years,  the  trees  excepted  re- 

"  8  Co.   63 ;   Moor,   81 1 ,  mained  parcel  of  Ae  manor ; 

S.  C,  adjudged  ;  1  Brownl.  otherwise,  if  the  lease  had 

231,8.  C.,  adjudged;   be-  been  for  life. 


of  the  copyholds  of  a  manor,  may  hold  customary  courts, 
and  make  grants  by  copy,  does  not  seem  to  be  law.  See 
a  P.  Wms.  9;  1  Brow.  Ch.  Ca.  s^S ;  ^  Ves.  juh.  524. 


CH.  1.  §  X.]  GONVBYANCINO.  |gl 

is  but  ag  accessary,  or  incident,  so  long  as  the  messuage,    copyhold 
kc.  which  is  the  principal,  is  maintained  by  the  custom*^.        estatb. 

fiy  a  grant  of  a  manor,  .with  an  exception  of  the  wastes, 
the  wastes  are  severed  from  the  manor ;  though  the  copy- 
holder continues  to  have  a  right  of  common  thereon,  by 
inunemorial  custom  °. 

And  after  a  grant  of  the  soil  of  those  wastes,  to  trustees 
for  the  use  of  the  copyholders  in  free  soccage,  the  lands, 
when  enclosed,  will  be  freehold,  and  not  copyhold '. 

Where  a  copyholder  claims  common  in  the  wastes  of  a 
manor,  it  properly  and  strictly  belongs  to  his  estate ;  and 
if  he  enfranchise  his  copyhold,  his  common  is  lost :  but 
where  he  claims  it  out  of  the  manor,  it  belongs  to  the  land, 
and  not  to  the  estate ;  and  though  he  enfranchise  his  estate, 
the  common  continues  ^. 

And  if  by  custom  all  the  copyholders  for  life  have  com- 
mon in  the  waste  of  the  lord,  and  the  lord  grant  and  con- 
firm to  one  of  them  and  his  heirs,  all  his  copyhold  messuage 
and  land,  with  the  appurtenances,  he  shall  not  have  com- 
mon ;  for  by  the  custom  that  was  annexed  to  his  customary 
estate,  which  being  destroyed  by  his  own  act  in  taking  it 
a  freehold,  his  common  is  destroyed  also,  and  cannot  con- 
tinue withoiit  special  words ''. 

But  otherwise,  it  should  seem,  if  the  common  had  been 
in  the  soil  of  a  stranger  '• 

■  8  Co.  63,  resolved  per  667,  S.  P.,  adjudged ;  though 

Cur.  Moor,   812,  S.  C.    1  the  lord  grantecl  the  mes- 

Brownl.  211,  S.  C.  suage,  &c.,   and  all  lands 

**  Revell   V.    Johnson,    2  tenements  andhereditaments 

Term.  Rep.  415.  thereto  appertaining,  for  the 

f  Ibid ;  ut  sup.  conunon  appertained  to  the 

'  Per  Holt,  1  Salk.  366.  customary  estate,  which  is 

'  Cro.  Jac.  253, iHarsAflni  determined;  2  Brownl.  211, 

y. Hunter,  adjudged  ;  Yelv.  cited;  Cro.  Jac. 253,  cited. 

1 89, 1 90 ;  Noy,  1 26 ;  1  Bulst.        •  2  Sid.  84,  per  Glin.  Hob. 

« ;  1  Brownl.  220 ;  2  Brownl.  190,  253,  dubitatur. 

2og,  S.  C,  adjudged ;  Moor, 
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Ferfeiiure  of 
copjholds. 


2.  Of  the  Foffeiture  of  Copyholds. 

Copt  HOLD  estates  are  not  only  liable  to  the  same  for- 
feitures as  those  which  are  held  in  soccage^  for  treason^ 
felony,  alienation,  and  waste ' :  whereupon  the  lord  may 
seise  them  without  any  presentment  by  the  homage  ** ;  but 
also  to  peculiar  forfeitures,  annexed  to  this  species  of 
tenure,  which  are  incurred  by  the  breach  of  either  the 
general  customs  of  all  copyholds,  or  the  peculiar  local 
customs  of  certain  particular  manors.  And  we  may  ob- 
serve that,  as  these  tenements  were  originally  holden  by 
the  lowest  and  most  abject  vassals,  the  .marks  of  feudal 
dominion  continue  much  the  strongest  upon  this  mode  of 
property :  most  of  the  offences  which  occasioned  a  resump- 
tion of  the  fief  by  the  feudal  law,  and  were  denominated 
felaniej  per  quas  vasallus  amiteretfeudum  %  still  continue  to 
be  causes  of  forfeiture  in  many  of  our  modem  copyholds  \ 
as,  by  substraction  of  suit  and  service  ^,  as  by  refusing  or 
neglecting  to  appear  at  the  court  of  the  manor  when  sum- 
xaoned%  for  without  the  attendance  of  the  copyholders  no 
court  can  be  holden,  which  would  be  equally  prejudicial 
to  lord  and  tenant ;  or  if  they  refuse  to  perform  the  cus- 
tomary services  when  there  %  which  would  render  the 
court  nugatory ;  si  dominum  deservire  noluerit  ^ :  by  disclaim- 
ing to  hold  of  the  lord,  or  swearing  himself  not  his  copy- 
holder* ;  n  dominum  ejuravitf  i.e.  negamt  se  a  dominefeudum 
habere  ^  :  by  neglect  to  be  admitted  tenant  vnthin  a  year 
and  a  day  ®    after   due  proclamations  \   which    by    the 


^  See  2  Blac.  Com.  285  • 
and  see  Co.  lit  63,  a,  n.  (2). 

*  2  Ventr.  38  ;  Cro.  Eliz. 
499- 

*  Feud.  1. 2,  t.  26,  in  calc. 

y  3  Leon.  108;  Dyer,  211. 

*  1  Roll.   Abr.  506;  Co. 
Copyh.  8.  10;    Gilb.  Ten- 


229;   Hammond  y,    Wentd* 
banks,  3  Bulatr.  368. 

*  Co.  Cooyfa.  8. 57;  DougL 
211b;  Gilb.  Ten.  231. 

*»  Feud.  1,1,  t2i. 

*  Co.  Copyli.  8. 57. 

*  Feud.  1. 2,  t  34,  &  t.  26, 
8.3. 

*  Plow.  372. 


CM.  1.   §X.]  CONTBTJilfCtMG.  ig^ 

general  cuatomB  of  manois  intitles  the  lord  to  seize  and  coptmold 
take  tbe  profits  quousque,  i.  e.  until  the  heir  or  deTisee  ^^^^^^ 
oome  in  ^  nnltaa  for  doe  eause  shown^  aa  absence  beyond  '^^"^"'"^ 
aea  or  the  like*,  and  by  particular  coBtom  intitles  him' to 
■eiae  absokitdy^  (i);  <t  per  aanum  ei  diem  cessaverit  in 
petemda  iwoediiara^:  by  contomacy  in  not  appeai'ing  in 
court  after  three  proclamatioxiB^,  ai  dommo  ter  cUatui  nan 
eompanierit ' :  or  by  refusing*  when  sworn  of  the  homage, 
to  present  the  tsutk  according  to  his  oath  <"^«jMii«roer^lii* 
tern  noverint,  et  dicani  te  nescire,  cum  sciatit ".  Bat  in  these, 
aado  liter  cases  of  cuaammy  forfeiture,  the  forfeiture  does 
not  accrue  to  the  lord  till  after  the  offences  are  presented 
by  the  homage,  or  jury  of  the  lord's  court  i|aron  * ;  per 
latidameaium  parium  suomm  '  :  or,  as  it  is  more  ftiUy  ex- 
pressed in  another  placed,  nemomilis  adimaiurdepoisesaione 
$td  bene/ieii,  mn  comAeta  culpa,  qum  sit  Itudanda^  per  judi* 
dum  parium  suorum  (2). 

'  Gilb.  Ten*  331.  *"  8  Rep.  99 ;  Ck>.  Copyh. 

'  Uchfield^Q  case,    8  Co.  s.  57. 
99 ;  (^o.  Copyh.  s.  19 ;   f/«-        '  Feud.  1.  2,  t.  22. 
derkili  v.  AeUey,  Cro.  Jac.        "  Co.  Copyh.  s.  57. 
226,   or   infancy,    King   y.        "  Feud.  1. 2,  t.  58. 
DHUngtan,     3  Mod.   221;        *"  Co.  Copyh.  58. 
1  Salk.  386.                ,  '  Feud.  L  1,  t.21. 

'  ^  Lord  Sdisbury'n    case,        ">  Ibid,  t  22. 
1  Keb.  287.  '  i.e,arbiirandadeficienda. 

'  Feud.  1. 2,  t.  24.  Du  Fresne,  iv.  79. 


(1)  And  the  lord's  renDedy  being  by  forfeiture,  this  is 
only  recompence,  and  he  cannot  compeL  admittance. 

Gaytm  ▼.  CQoke$i  2  Alk.  449. 

(2)  All  forfeitures  are,*  however,  odious  in  the  eye  of  the 
law,  and  therefore  the  most  direct  and  indisputable  evi- 
dence is  required  of  the  act  of  forfeiture  before  the  lord 
will  be  permitted  to  avail  himsdf  of  it  See  Handen  v. 
Handmj  1  Bnlst  190.  And  the  lord  witt  be  held  to  the 
Minutest;  strictness  in  his  proceedinflS'Of  prodamation,  8Ui. 
Itoe  v.  Ht/ter,  3  Dumf.  &  E.  162  ;  l2o(»  v.  HuiUm,  2  Wib. 
162. 
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COPYUOLD   >    Thus  if  a  copyholder,  being  duly  simunoned  (i),  refuse 

to  appear  in  court,  it  is  a  forfeiture  of  his  copyhold ;  for 

Of  forfeiture  for  unless  the  copyholders  attend^  there  can  be  no  court  held^ 
atCniri^kc.^^   And  80,  if  he  appear,  but  refuse  to  perform  his  returns  and 

services".  For  by  such  refusal,  he  breaks  the  conditions  by 
which  he  holds  the  estate,  and  consequently  the  lord  is 
entitled  to  resume  his  grant  (2).  So,  if  he  come  not  to  be 
admitted  on  due  proclamation,  or  refiise  to  pay  his  fine  on 
admittance,  if  a  fine  certain,  or  in  a  conTenient  time  after, 
if  uncertain*. 
'  If  tilie  jury  or  homage  refuse  to  present  the  articles  ao 

cording  to  their  oath,  this  is  a  forfeiture  of  their  copyholds, 
on  account  of  the  prejudice  thereby  ensuing  ^  to  the  lord. 
But  these  cases  of  refusal  by  the  copyholder,  must  be  a 
wilful  and  absolute  refusal,  to  cause  a  forfeiture ;  for  if  a 
copyholder  is  in  debt,  and  is  afraid  to  be  arrested,  or  is  a 
bankrupt,  and  keeps  his  house,  it  is  a  good  excuse  for  his 
not  coming  '.    As  is  weakness,  or  a  great  office  \ 

Also,  if  the  lord  come  to  the  copyholder,  and  require 
him  to  do  his  services^  and  the  copyholder  answer.  If  they 
are  due^  he  will  do  them,  but  it  shall  be  tried  at  law.  first. 


•v 


*  1  Rol.  Abr.  506.  '  Dyer,  211;  i  Rol.  Abr* 
"Kitch.  i24,b.  506. 

*  Co.  Copyh.  s.  67  ;  Gar-  .    •  Co.  Copyfa.  169» 
4iner  v.  Norman,  Cro.  Jac.  *  Ibid. 

617;  Willow's  case,  1 3  Co.  i . 


(i)  By  some  opinions  a  general  warning  within  the 
parish  is  sufficient  ;•  but  by  the  better  opinion,  a  general 
notice  is  not  sufficient,  but  there  must  be  a  persontd  sum- 
mons, to  make  a  forfeiture.  See  Gilb.Ten.  229;  Mod.  350 ; 
sBulst.  80;  1  Bulst.  268;  Cro.  Eliz.  505;  Noy,  58; 
Style  251. 

(2)  The  forfeiture  being  a  determination  of  the  will,  the 
estate  is  immediately  in  me  lord,  as  in  his  reversion,  and 
he  may  grant  it  to  another  before  seizure.  1  Lev.  26,  ad- 
judged, 1  Jones,  249. 


CR.I.§X.]  CONVKTANCING.  1  $5 

whether  they  are  due,  this  is  no  forfeitare,  being  no  wilful    copyhold 
refu8al\  _^«_^ 

So,  if  the  copyholder  says,  If  it  be  a  court  he  will  ap« 
pear  at  it,  if  not,  he  will  not;  this  is  no  forfeiture,  unless 
(there  being  no  controTersies  about  the  court)  it  is  only 
used  as  a  shift,  then  it  seems  a  forfeiture  ^  (i). 

If  a  copyholder  be  to  pay  a  certain  rent  yearly  by  his  or  forfeiture 
copy  to  his  lord,  and  the  lord  oome  upon  the  land  and  oTieniu^ 
demand  his  rent  at  the  day,  and  the  copyholder  being 
present  refuse  to  pay  it,  this  is  a  forfeiture ''. 

But  non-payment  at  the  day  is  no  forfeiture,  without  a 
refiisal  to  pay^  (2}. 

^  I  RoL  Abr,  506  ;  1  Rol.  Conyh.    330 ;     2  lb.    180 ; 

Rep.  429 ;  3  Bulst.  80,  268  ;  Gilo.  Ten.  225. 

4  Co.  21,  b.                           *  *  Moor,  622  ;   lit.  Rep. 

^  Style,  241 ;   and  see  1  268 ;  Crisp  v.  Freer,    Cro. 

Leon.  104.  Eliz.  505;  Hob.  105;  Gilb, 

'  Co.  Copyh.  8.57  ;  1  Rol.  Ten.  225 ;  8  Co.  92,  a. 
Abr.  506 ;  and  see  1  Watk. 

(1)  But  it  is  holden  by  Lord  Coke,  Co.  Copyh.  164, 
that  a  presentment  is  necessary  to  make  a  forfeiture  in  those 
cases,  where  the  lord  cannot  be  presumed  to  have  notice 
of  himself;  as,  if  the  tenant  commit  felony.  But  it  is 
said  per  Cur.  a/t6t,  that  presentment  is  not  of  necessity,' 
but  only  for  the  lord's  better  instruction,  and  he  may  take 
notice  himself,  if  he  will.  And  indeed,  the  reason  given 
by  Lord  Coke,  viz.  because  the  lord  cannot,  by  intend- 
ment, have  notice  of  them  himself;  that  therefore  he  shall 
have  no  notice  of  them  without  presentment ;  is  of  little 
cogency ;  for  if  he  can  take  notice  of  them,  why  should 
he  notf  Since  presentment  is  not  that  which  gives  title, 
but  only  lets  him  know  what  he  has  a  title  to  recover ;  it 
is  safe,  however,  to  get  such  things  presented ;  and  if 
there  be  a  custom  for  it,  it  must  be  pursued.  Oilb.  Ten. 
346:  and  see^  as  to  this,  3' Leon.  108;  Godb.  47  ;  Palm. 
417;  Lutw.  227  ;  2  Vent.  38 ;  Cro.  Eliz.  499,  535,  676 ; 
Latch.  227 ;  3  Keb.  641. 

(2)  And  note,  that  for  non-payment  of  rent,  fines,  &c. 
where  a  value  may  be  set  on  them,  and  a  compensation 
made  the  lord  for  any  laches  in  point  of  time,  &c.  equity 
will  relieve ;  vide  Preced.  Chan.  568,  569, 


1 96  SLBM£NT»  OF  [bOO-K  II.  FAET  1I« 

OapYHOLD  iMy  Lord  Coke  says.  That  if  tbe  lord  demand  bis  reat 
.^^^„^^„^^,^^  of  the  copyholder,  and  he  says,  that  he  wants  money,  and 
iatceats  the  lord  to  forbear  tiU  he  be  provided,  this*  is  a 
forfeiture  ^  But  this  ^loes  not  seem  to  be  law,  and  is 
ciontradioted  by  a  solemn  resolution  < ;  ixMr  his  designing  to 
pay,  signifies  the  condnuance  of  bis  will,  and  cannot  any 
way  amount  to  a  wilful  sefusaL  But  if  he  appoint  him  to 
pay  it  at  a  day  after,  at  a/oeitain  place  widiin  Ae  manor, 
and  he  neglects,  this  is  a  for^itore^. 

He  also  says,  IhaA  if  the  lord  makes  a  continual  demand 
upon  the  l^d,  and  the  copyholder  is  not  there,  this  is  a 
forfeiture ;  but  if  he  demand  once,  and  nobody  is  there, 
this  is  no  forfeiture ;  but  neither  dpes  this  seem  to  be  law, 
for  it  is  no  refusal^. 

And  ,w)iere,  in  a  case  reported  by  Littleton,  a  widow 
bad  copyhold  lands,  and  divers  persons  came  for  tiie  rent, 
whom  she  put  off  with  delays ;  at  last  comes  a  young  gen- 
tleman and  demands  it ;  she  answered.  That  she  did  pot 
know  him,  but  if  he  would  dance  before  her,  if  she  liked 
hi^  dajacing.  she  would  pay  bim  f  this  denial  was  adjudged 
no  forfeitose,  not  being  an  absolute  refusal  ^. 

The  non-payment  of  a  reasonable  fine  upon  demand,  is 
also,  we  have  seen^  a  cause  of  forfeiture  ^  but  otherwise,  if 
it  be  U9j:f  asoiiable ;  or  it  be  doubtfiU  whether  it  be  reason- 
able or  not-:  or  if  there  be  no  express  refusal ;  or  though 
there  were  such,  if  it  be  paid  within  the  limited  time^ 
Forfeitnre  by  Another  cause  of  forfeiture  is  tjbe  alienation  of  the 
tiM  copyboM.     copyhold,  contrary  to  the  custom  of  the  manor  of  which 

it  is  holden. 

if,  therefore,  a  copyholder  take  upon  himself  to  convey 
a  c^ncmoa  law  iiM^e^t  in  bis  copyboid,  and  alien  his  land 


'  Co.  Copyh.  ifi9.  ^^  *  For  which  see  Hob.136 ; 

«  1  Rol.  Abr.  606 ;  Moor,  ^^JiAL  ^^:  ^4;  ^ "  ' 

6^5v      ^                  „     1.T  *  Lit  Rep.  «68. 

*  I^atdl-  iWj  cited,    N.  I  1  Rol.  Xbr.  507;  3  Let. 

Dyer,  a  1 1,  m  m^^^m  309 ;  Co.  Bnt.  647. 


C9.  I.^IC.]  CONVBYAlfCING.  I^JP 

bj  deed,  it  is  a  forfeiture,  fot  a  copyholder  being  only   copyhoui 
tenant  at  wiU,  such  an  act  would  amount  to  a  determi-        _ 
Batioa  of  his  will  ^ ;  this  would  also  introduce  a  tenant 
oa  hb  lord  without  his  admittaxkce,  and  teud  to  destroy 
tiie  evidence  of  its  b^ing  copyhold*. 

Hius,  if  he  make  a  feoffinentwilh  livery  %  or  levy  a 
fiiie^  it  will  be  a  forfeiture  of  his  estate;  for  this  it  is  not 
only  a  determination  of  his  estate  at  will,  but  a  dinrwinin 
of  lord. 

But  if  a  man  make  a  chaxter  of  feoffinent  of  his  copy* 
IkM  estate,  or  a  lease  for  Ufe,  but  makes  no  livery,  it  is 
DO  forfeiture,  because,  tUl  then,  nothing  passes^  <i)« 
Nor  is  ike  executing  a  deed  of  feoflSinent  with  a  letter  of 
attorney  to  deliver  seisin,  until  livery  be  actually  given'. 

But  according  to  BoUe,  if  there  be  a  letter  of  attorney 
to  deliver  seisin,  it  will  be  a  forfeiture,  though  no  livery 

*  Gilb.  Ten.  157.  P  Doe  ex  dem.  Tarr4jUjit  y. 

*  lit  8.  74 ;  Co.Lit*  59fa;  Hellier,  3  Dumf.  &  £.  162. 
Co.  Copyh.  163 ;  Gilb.  Ten.  «  Co.  lit.  59,  a,  81  n.  (3). 
167 ;  P>f«c.  Oh.  568.  '  Ibid. 

"  4  Co.  21,  b  f  Li^*  6*  74  9 


(1)  The  lord  gives  licence  to  copyholder  to  make  a 
lease  for  twenty-one  years,  to  begin  at  Michaelmas  ;  the 
copyholder  makes  a  lease  accordingly,  but  before 
Michaelmas  makes  another  lease  by  indenture  to  another 
for  twenty-one  years,  to  beg^n  at  the  same  tim^.  Anderson^ 
Just,  hela  this  to  be  a  forfeiture,  Moore,  184.  Sed  qutere. 
for  the  lease  was  void  in  point  of  interest,  and  only  worked 
by  way  of  estoppel  between  the  parties;  and  if  no  interest 
paasedf,  how  could  it  be  a  forfeiture  ?  and  tbifi  is  not  hke 
the  case  of  a  foture  lease,  for  there  the  land  is  bound  prer 
sently ;  and  though  this  may  happen  to  be  a  charge,  vet 
the  supposition  is  foreign,  and  ought  not  to  be  intended 
to  work  a  forfeiture :  had  indeed  the  first  lease  boen  sur* 
rendered,  then  the  second  lease  would  have  ti^en  effect, 
and  the  lands  have  been  charged  witj^  a  lease  without 
licence ;  but^  tiU  that  hwpened,  the  lord  was  clwore^ 
with  nothing  in  point  ormtej^t    An4  see  QfSb,  ten. 

a34- 
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COPYHOLD  l>e  made ' :  and  he  thinks  diat  the  position  of  Lord  Coke* 
*^^^*  should  be  understood  with  this  distinction ;  for  by  giving 
the  letter  of  attorney,  he  has  manifested  the  determination 
of  his  will,  having  put  it  in  the  power  of  the  feoffee  at  any 
time  to  perfect  the  conveyance,  and  pass  the  estate ;  but 
when  he  reserves  that  power  to  himself,  he  might  choose 
whether  he  wiU  pass  it  or  not ".  This  distinction,  however, 
it  should  seem,  may  justly  be  doubted ;  for  the  criterion 
of  forfeiture  of  a  copyhold  by  alienation,  seems  to  be, 
the  actual  passing  of  an  unlawful  estate  to  the  lord's  pre- 
judice, and  in  the  case  of  the  feofiment,  no  estate  can 
pass  till  livery ;  nor  is  it  strictly  true  that  the  feoffee  may 
at  any  time  perfect  the  conveyance ;  for  it  is  possible, 
that  before  livery,  the  feoffor  may  revoke  the  power  of 
attorney,  or  the  attorney  may  die,  or  refuse  to  execute 
his  authority  \ 

And  it  should  seem,  that  the  making  a  bai^ain  and  sale 
of  copyholds,  though  enrolled,  is  no  forfeiture,  because 
nothing  passes  but  an  use ;  for  copyholds  are  out  of  the 
statute  of  uses,  for  the  copyholder,  being  only  tenant  at 
will,  cannot  be  seised  to  an  use;  and,  therefore,  such  a 
bargi^nor  may  afterwards  surrender  it  to  the  use  of  the 
bargainee  ^.  A  bargain  and  sale,  moreover,  can  only  pass 
what  the  bargainor  has  a  right  to  convey ;  and  a  copyholder 
being  only  a  tenant  at  will,  has  nothing  which  he  can 
rightfully  pass ;  and  a  bargain  and  sale,  cannot  operate  by 
wrong  as  a  feofiment ;  it  could  work  no  discontinuance  at 
comon  law ;  and  consequently,  as  it  conveys  nothing  either 

•  1  Rol.  Abr.  508,  pi.  12,  Copyh.  mpra^  s.  lo;  Tracts, 
13-  175;   Gilb.  Ten.  254;   sed 

*  69»  *•,  contra^    1   Rol.  Abr.    507, 

•  See  Gilb.  Ten.  338,  con-  where  bargain  and  sale  of 
^^^\  69>*>^«(3)«  copyholds  is  said  to  be  a 

*  See  3  Leon.  109 ;  Godb.  forfeiture,  though  not  enrol- 
269 ;  and  Co.  lit.  69»  *•  led,  for  it  would  determine 
n-  (3)-  an  estate  at  will. 

'  Godb.  269,  c.  374 ;  Co. 
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by  right  or  by  wrong,  no  estate  paBses,  and  of  courae  no    COPYHOW 
forfeiture  can  be  incurred  *.  ' 

So^  neither  if  a  copyholder  for  life  surrender  in  Court,  to 
the  use  of  another  in  fee,  will  it  be  a  forfeiture,  for  the  same 
reason,  t.  e.  becs^use  a  surrender,  Uke  a  bargain  and  sale, 
passes  no  more  than  what  the  person  making  it,  can  law- 
My  convey *(i).  It  is,  however,  said  by  Lord  Coke**, 
that  if  tenant  for  Ufe  of  a  copyhold,  suffer  a  recovery  by 
plaint,  in  the  lord's  Court  as  a  copyholder  of  inheritance, 
it  will  be  a  forfeiture ;  but  other  authorities  are  contrary  % 
and  these  seem  to  be  founded  on  the  better  opinion ;  for 
the  lord  must  be  privy  to  such  recovery  ^. 

If  a  copyholder  make  a  lease  for  years  not  warranted  by 
the  custom,  and  without  the  lord's  Ucence,  or  if  he  have  a 
licence,  and  exceed  or  deviate  from  it ',  this  is  a  forfei* 
ture(2),  because  the  copyholder  has  broken  the  custom  of 

•  See    1  Watk.   Copyh.     i  Mod.  199;  i  Freem.  192, 

327-  Pl-  196. 

*  Oldeeot  v.  Levell,  Moor,        '  And  see  Oilb.  Ten.  235, 

753;  Buiiock  V.   Debl^,  4  (h). 

Co.  23,  a.  '  Jackson   v.    Hoddesion, 

•*  Co.  Copyh.  163.  Cro.Eliz.  351. 

'  See  Lex    Cust.    206  ; 


(1)  Besides  (as  Mr.  Watkins  has  observed)  even  suppo- 
sing  such  surrender  were  to  pass  ihe  fee,  it  could  only  be 
the  fee  of  the  copyhold  interest,  and  not  of  an  estate  at 
common  law ;  which  is  essential,  as  has  been  before  re- 
marked, to  work  a  forfeiture,  and  moreover,  such  a  sur- 
render cannot  be  without  the  privity  of  the  lord  or  his 
steward  ;  and  the  lord  cannot  avail  himself  of  an  act  to 
which  he  was  privy,  and  assented. 

(2)  But  a  lease  for  one  year  only,,  is  no  forfeiture,  such 
lease  by  a  copyholder  being  warranted  by  the  general  cus- 
tom of  the  realm.  4  Co.  26 ;  9  ib. ;  75  b ;  W.  Jo.  249 ; 
Lit.  Rep.  233.  See  also  And.  192;  Mod.  272,  679;  by 
wluch  it  appears  that  it  was  once  doubted,  whether  to 
warrant  a  lease  for  one  year  only,  without  the  lord's  Ucence, 
a  particular  custom  was  not  necessary;  and  see  Co.  lit. 
69ia.  n,(5). 
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*  CdPYHDL0   the  mfjkitor^  by  bringing  in  a  tenant  ^thout  any  admit- 

'  tance,  but  yet  it  is  no  disseisin ;  for  stich  a  lease  in  fikVoar 

of  the  lord  is  said  to  be  good  against  every  body  bnt  him' ; 
sitfce  the  copyholder  has  such  estate  as  may  last  much 
longer  than  the  lease  at  will  *. 

AldOy  a  lease  for  years  by  parol,  or  to  commence  infu* 
iur^y  is  a  forfeiture,  because  of  the  untawful  contract  made 
to  the  lord's  disherison ''.  But,  by  the  general  custom  of 
all  manors, a  copyholder  may  make  a  lease  for  one  year'. 
And  a  lease  to  amount  to  a  forfeiture,  ought  to  have 
a  C€irtain  beginning  and  certain  end,  or  else  the  lease  is 
void,  and  carries  but  an  estate  at  will  at  most,  which  is  no 
forfeiture  ^. 

If  a  copyholder  for  life  make  a  lease  for  a  year,  and 
tb^A  makes  another  lease  to  the  same  person  for  another 
year,  to  commence  one  day  after  the  first  year,  and  then 
surrender  his  copyhold  to  the  lord,  this  second  lease  not 
bemg  warranted  by  the  custom  is  a  forfeiture;  for  though 
it  be  not  to  commence  till  after  the  first  lease  is  ended,  yet 
the  land  is  charged  with  a  double  interest,  the  one  in  pra- 
seniif  And  the  other  infuturo  \  which  is  against  the  custom, 
and  so  a  forfeiture  ( i ). 

ft 

'  Co.  Lit.  59,  a ;  Moor,        ^  Moor,  392 ;  Hetl.  122 ; 

184;  1  Salk.  186,  187.  1  Bttlst.  189. 

«  Gilb,  Ten.  232.  *  But  for  this  see  1  Rol. 

^  Cro.  Eliz,  498;   1  Rol.  Abr.  508,  pi.  lO;   1  Bulst. 

Abr.  507.  i8g,   215;    l  Jones,    249; 

'4C0. 26,a;  Lutterelly.  Cro.  Jac.  301,  308;    Cro. 

Westtyoer,  1  Rol.  Abr.  507  ;  Car.  232;  Gilb.Ten.  232. 
pi.  8 ;  Cro.  Jac.  $08. 


(1)  tt  was  also  adjudged,  that  this  lease  was  vpidagaiAst 
the  lord,  who  had  the  land  by  surrender,  and  when  the 
lord  enters  by  force  of  the  surrender,  he  is  in  by  title  para- 
ittount  the  lease.  Bat  in  this  case  the^i^  lessee  shall  en- 
joy his  lease,  or  else  it  were  in  the  power  of  the  lord  to 
cldPeat  his  own  grant  Vid,  Oilb.  Ten.  232 ;  see  also  antt^ 
p.  i3a,n.(i)- 
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So  a  lease  for  one  year,  and  so  from  year  to  year,  re-  OOPtHdiH 
serring  one  day  in  each  year,  will  be  a  forfeiture,  for  the  ^ 
fttervation  o{jbl  day  in  each  year,  is  but  a  shift  to  avoid 
fetfdttire ;  and  such  a  lease  would  also  be  a  lease  for  two 
years  at  least,  and  therefore  a  greater  estate  dian  the 
copyholder  could  pass"^;  and  where  a  copyholder  made 
three  several  leases  by  indenture,  one  to  commence  after 
another,  but  leaving  two  days  between  each  of  them,  it  was 
held  a  forfeiture  for  the  same  reasons  ^. 

But  where  a  copyholder  made  a  lease  of  his  cc^yhold  to 
(me  for  a  year,  and  then  covenanted  that  the  lessee  should 
enjoy  it  de  anno  in  annum,  this  was  held  to  be  no  forfeiture, 
for  nothing  actually  passed  but  for  one  year  only,  and  the  rest 
was  in  covenant  only,  (i)  ^  for  such  words  by  construction 
may  make  a  lease  where  the  lands  may  be  let,  y^  other- 
wise where  they  cannot  be  let;  and  it  would  be  an  injuri- 
ous and  harsh  construction,  to  make  words,  which  of  them- 
selves import  a  covenant  only^  to  operate  as  a  lease,  and  so 
wdfk  a  forfeiture  ^,  when  the  intention  of  the  parties  mafy 
have  effect  by  agreemenf^. 

But  by  the  licence  of  the  lord,  the  copyholder  may  make 
a  lease  for  any  duration,  as  it  is  in  favour  of  the  lord  only 
that  he  is  restrained  from  demising  for  a  longer  period  than, 
a  year,  and  the  lord  may  dispense  with  it  if  Ke  please '  (2). 

■  iMttrell  V.  Westover,  p  Qflb.  Ten.  233 ;  Cro. 
Cio.  Jac.  308 ;   1  Roll.  Abr.    Car,  207 ;  Cro.  Jac.  92. 

^"^n'i^i  l^v  ""fe^nn  '  Co.   lit.   59,  a.  U.   (4); 

,pn    ir.^  \J^1to'    Bac.  Abr.;  and  Doe  v.Cfare 

r  ^r  ^^^o^  r n?*  tLh'    «  J>™f-  ^  E.  739 ;  and  see 
Cro.  Car.  233;   Glib.  Ten.    ^^^  j^  311 ;  2  Keb.  267. 

•bro.  Jac.  31 1 ;  Monta-  '  1  Roll.  Abr,  508,  pi.  14. 
{lie's  case. 

(i)  By  the  better  opinion  df  the  book ;  but  the  judgment 
WIS  dven  prindpany  on  another  point ;  and  see  ante,  voL  2, 

n,g62, 

(2)  And  alter  saich  licence  has  been  once  obtained,  the 
leasee  m^  make  an  underlease,  or  assign  his  term  at  plea- 
lure.   1  Roll.  Ab.soS,  pi.  14- 
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Waste,  whether  voluntary  or  permiasiye,  is  a  forfeiture 
of  copyhold  lands '  (1).  For  as  the  tenant  (contrary  (o  te- 
nants at  will  by  the  conunon  law),  is  obliged  to  keep  the 
premises  in  repair,  and  is  allowed  botes  or  estovers  for  that 
purpose,  permissive  waste,  or  suffering  the  tenements  to 
decay  for  want  of  repairs,  is  according  to  some,  equally  a 
cause  of  forfeiture,  as  voluntary  or  wilful  waste  *  (2). 


'  Co.  Lit.  67,  a.  63,  a; 
Lit.  8.  71 ;  Ow.  17  ;  1  Roll. 
Abr.  508,  pi.  16;  1  Lutw. 
797  ;  1  Freem.  516;  1  Salk. 
186;  Co.  Copyh.  163;  1 
Buls.  60;  Gilb.  Ten.  235. 


■  SeeCo.Lit.63>ft;  l^er, 
321,  pi.  31,  marg. ;  ELutt 
103 ;  4  Leon.  241,  c.  383  ; 
also  Lufldn  v.  Nunn, .  1 1 
Ves.  1 70  ;  1  Smith,  go. 


(1)  Voluntary  waste  is  a  forfeiture  by  the  common  law, 
but  negUgent  waste  is  not,  without  a  custom.  Noy,  51. 
By  Owen,  18,  it  is  adjudged,  that  permissive  waste,  with- 
out any  special  custom,  is  a  forfeiture.  But  this  most  be 
understood  of  waste  in  letting  the  houses  decay,  &c.  for 
if  a  stranger,  or  the  copyholder's  lessee,  commit  waste  in 
cutting  down  trees,  it  is  no  forfeiture,  for  every  forfeiture 
ought  to  be  the  wilful  act  of  the  copyholder,  so  as  it  may 
amount  to  a  determination  of  his  will ;  4  Co.  27,  a;  Lit. 
Rep.  267, 268 ;  1  Rol.  Abr;  608 ;  But  Moor,  49 ;  Dak.  49, 
contr, 

(2)  It  was  formerly  a  question,  whether  perndanve  waste 
was  a  forfeiture  by  tiie  general  law  of  copyholds,  and  ac- 
cording to  a  case  in  Noy,  a  fecial  custom  is  necessary 
to  work  a  forfeiture  in  such  case.  Noy,  6^ ;  but  the 
principal  authorities  are  the  other  way ;  see  Co.  Lit.  63, 
a.n.(i). 

But  (as  will  be  shown  hereafter)  the  Court  of  Chanceiy 
will  sometimesi  relieve  against  a  forfeiture  fpr  waste,  and 
compel  the  lord  to  re*admit  on  receiving  satisfaction  for 
the  injuiy  he  has  sustained ;  such  relief  is  particularly 
given,  where  the  waste  is  committed  through  ignorance, 
or  where  it  is  only  permissive,  and  there  has  not  oeen  any 
obstinate  perseverance  in  neglecting  to  repair,  &c.  after 
notice.  See  1  Ch.  Ca.  95;  Free.  Ch.  568;  anodier  in- 
stance in  which  relief  against  forfeiturie  for  waste  is  said  to 
be  proper,  where  the  waste  is  committed  by  the  lessee  of  a 

copyholder, 
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So  if  he  change  the  nature  of  the  land,  as  by  turning    copyhold 
arable  land  into  hop  ground (i),  or  a  piscary*;  or  if  he       ^^^^^ 
neglect  the  cultivation  or  preservation  of  the  land,  so  that 
it  become  unprofitable  or  lost". 

If  a  copyholder  erect  a  new  house  upon  the  land,  (not 
being  a  mill ')  without  licence,  according  to  some  ^  it  is 
a  forfeiture,  as  it  altereth  the  nature  of  the  thing,  and 
putteth  the  lord  to  more  charge,  but  as  to  others  *  it  is  no 
forfeiture ;  because  it  is  for  the  melioration  of  the  state  of 
the  lands ;  but  then  this  house  must  be  subject  to  all  the 
customs  of  copyhold  land,  and  therefore  if  he  pulls  it  down 
again,  it  is  a  forfeiture. 

And  although  the  waste  of  a  copyholder  feme  be  com- 
mitted by  the  husband,  it  will  be  a  forfeiture*;  but  other- 
wise if  committed  by  a  stranger  ^. 

By  the  common  law,  every  copyholder  may  take  house- 
boot,  hedge-boot,  fire-boot,  and  plough-boot  on  the  copy- 
hold lands,  though  this  power  may  be  restrained  by  cus- 
tom, as  that  a  copyholder  shall  not  take  it  unless  by  the 
assigntnent  of  the  lord,  or  his  bailiff'  (2).     So  he  may,  it 

*  Cro.  Eliz.  5,  498 ;  Gilb.  *  i  Rol.  Abr.  50 ;  a  lb.. 
Ten.  235;  Lit.  Rep.  264.  815,  pL  22. 

"  Gilb.  Ten,  236 ;  ^  Bulstr.  •  4  Co.  27,  a. 

fio.  ^  Ibid. 

*  Latch.  123 ;  1  Bulstr.  *  13  Co.  68 ;  ^  Rol.  Abr. 
50;   Dy.  211.  508 ;  Godb.  1 72 ;  2  Brownl. 

'  Hutt.  103;  lit;  Rep.  329 ;  and  see  il^orn^  Gene- 
266 ;  4  Leon.  241 ;  Gilo,  ral  v.  Vincent,  2  ^.  Ca. 
Ten,  235.  Abr.  378. 

copyholder,  widiout  the  direction  or  privity  of  his  lessor. 
Toth.  Chan.  Ca.  237.  But  in  this  latter  c^e,  says  Mr. 
Hargrave,  it  may  be  doubted,  whether  any  forfeiture  will 
be  incurred,  and  refers  to  Mo.  49.  See  Co.  Lit.  63,  a. 
n.(2). 

(1)  Lit.  Rep.  267.  Sed  Hetl.  89  S.  C.  cites  the  opinion 
of  Popham,  that  turning  it  into  hop  ground  is  not  waste. 
Glib.  Ten.  221. 

(2)  But  Cro.  Eliz.  5,  contr. ;  but  said,  that  a  custom  to 
take  it  is  good ;  but  see  2  Salk.  338.  IRie  case  in  Croke 
denied  to  be  law. 

VOL.   III.  o 
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COPYHOLD    seems,  dig  for  marl  to  manure  the  ground,  or  turf  for 

'      necessary  fuel,  there  being  proper  estovers  ^,  and  it  will  not 

be  waste. 

But  he  cannot  without  a  special  custom  dig  for  mines  *, 
for  being  but  tenant  at  will,  though  of  inheritance,  he  has 
no  right  to  the  soil,  but  only  to  its  surface  and  herbage. 

Also  by  custom,  where  a  copyholder  of  inheritance  may 
take  the  shrowds  of  trees,  by  custom  he  may  cut  them 
down  (i) ;  for  otherwise  the  timber  may  stand  and  rot^  and 
nobody  be  the  better  for  it  ^  And  the  lord  of  the  manor 
may  cut  down  the  timber-trees  Rowing  upon  the  copy- 
hold  lands,  provided  he  leave  sufficient  for  the  house- 
boot,  &c.  But  if  the' copyholder  be  entitled  to  shrowds  of 
the  trees  by  custom,  if  the  lord  take  the  body,  an  action 
on  the  case  lies  against  him. 

Where  a  copyholder  may  take  trees  for  reparation^  the 
loppings  and  tops  belong  to  him,  and  if  he  cannot 
repair  with  them,  he  may  sell  to  help  to .  defray  the 
charges  *. 

If  a  copyholder  cut  down  trees  for  repairs,  and  employ 
some,  and  keep  the  rest  ready  to  be  employed  in  repara- 
tions, this  is  no  forfeiture;  for  he  could  not,  perhaps, 
precisely  know  what  would  do  \ 

But  if  a  copyholder  cut  trees  to  repair  his  house,  and 
then  do  not  employ  them  accordingly,  but  suffer  them, 

*  Gilb. Ten.  327.  «  3  Bulst  381 ;  Style, 233; 

•  2  Atk.  189;  1  P.  Wms.    Moor,  94, 

407.  **  1  Rol.  Abr.  508 ;  Cro. 

'13  Co.  68 ;  1  Leon.  272 ;  Eliz.  499 ;  Moor,  508,  S.  C. 

a  Salk.  638,  d1.  6 ;    1  Ld.  adjudged,  though  not  em- 

Raym.  550;  Com.  71;    12  ployed.  tUi  five  years  after 

A)[od.  378 ;  and  see  8  Co.  cut  down,  and  after  an  entry 

64.  for  a  forfeiture. 


(1)  But  a  custom  that  every  copyhold  tenant  may  cut 
down  trees  at  their  will  and  pleasure,  is  unreasonable.  Vide 
Winch,  1  Cro.  Jac.  30 ;  Cro.  Car.  220 ;  1  Bulst.  50  \ 
Noy,  2  ;  I  Rol.  Abr.  560,  650. 
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after  the  cutting,  to  be  putrified  ofid  rotten,  this  is  a  for-    CQPYHQLD 
feiture  *.    And  so  if  he  apply  them  in  the  reparation  of  ^^' 

other  tenements,  it  will  be  a  forfeiture  ^  (i ). 

Inclosing  copyhold  lands  one  from  another ;  and  also  ^*  ^^H^!^ 
defacing  land^marks,  are  forfeitures ;  for  by  these  means 
the  evidence  of  their  being  copyhold  will  be  destroyed  *  (2). 

But  if  A.  be  seised  in  fee  of  fifteen  acres,  by  copy  of 
court^roU,  and  there  is  a  custom  within  the  manor,  that 
the  lord  hath  had  a  fold-course  within  the  manor  for  five 
hundred  ewes,  in  the  field  in  which  the  fifteen  acres  lie, 
from  Michaelmas  to  Lady-day,  and  that  no  copyholder 
might  iticlose  without  the  licence  of  the  lord ;  and  that  if 
any  inclosed  without  licence,  then  a  reasonable  fine  should 
be  assessed  by  the  lord,  or  his  steward,  if  the  lord  would 
accept  thereof;  and  if  not,  that  then  the  copyholder  so 
inclosing,  should  be  punished  at  every  court  till  he  opened 
the  inclosure ;  and  B.  incloses  the  fift;een  acres,  with  an 
hedge,  and  fence  of  quickset  three  feet  deep  aad  six  feet 
broad,  and  leave  some  spaces  of  nine  feet  broad  in  the 
said  fifteen  acres ;  this  is  no  forfeiture,  because  a  prejudice 
only  to  the  lord's  fold-course ;  and  that  which  makes  a  for- 
feiture ought  to  be  so  to  the  copyhold  tenement,  and  this 
is  no  inclosure,  because  all  is  not  inclosed;  and  forfeitures, 
which  are  odious  in  law,  shall  be  taken  strictly  (3). 

*  1  Rol.  Abr.  508 ;  Moor,  *  Lit.  Rep;  267  ;  Chan. 
392,  S.  P.  per  cur.  Preced.  57,   568  f    1   Stra, 

*^2Vem.537.  447. 


(1)  See  of  the  power  of  a  copyholder  to  take  wood  for 
repairs,  Gilb.  Ten.  235,  8cc. 

(2)  But  forfeiture  bein^  often  a  very  inadequate  remedy 
to  the  lord  for  waste,  which  may  render  it  of  no  value  to 
him,  he  is  also  entitled  to  an  injunction  in  equity.  Richards 
V.  Noble,  3  Merr.  App.  673. 

(3)  See  Hutt  102,  adjudged.  Hetl.  5,  S*C.  adjomatur. 
Lit. Rep.  267,  S. C.  adjudged;  because  by  the  custom, 
the  copyholder  may  be  amerced  till,  &c.  so  that  the  lord 
had  another  remedy :  but  it  was  resolved,  that  notwith- 
standing the  gaps,  this  was  an  inclosure  against  the  cus- 
tom.    Lit.  Rep.  267. 
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COPYHOLD      Tearing  or  defacing  the  conrt-rolls,  will  also  for  a  simi- 
ESTATE.    Y^iT  reason  be  a  forfeiture,  as  this  is  destroying  the  evidence 
of  the  copyhold  tenure",  as  will  likewise  the  forging  a 
customary  to  the  lord's  injury". 
6-  Forfeitare         If  a  copyliolder  commit  treason  or  felony,  and  be  at- 
mdfeUmif.        tainted,  it  is  a  forfeiture  of  his  copyhold  to  the  Iqrd,  with- 
out any  particular  custom;  for  otherwise  a  copyholder 
becoming  a  traitor  or  felon,  would  hare  no  punishment  in 
his  posterity  %  and  his  being  besides  by  attainder  dead  in 
law,  he  can  no  longer  hold  the  land  himself;  and  his  blood 
being  corrupted,  none  can  inherit  after  him,  nor  is  there, 
therefore,  any  one  to  perform  the  services ;  but  if  he  be 
convicted  of  man^slaughter,  and  allowed  his  clergy,  he 
does  not  forfeit  ^.    Nor  for  outlawry,  unless  it  be  for  a 
capital  crime  ^. 

But  it  is  by  the  attainder  only,  of  treason  or  felony, 
that  of  common  right  the  copyhold  is  forfeited',  and  not 
by  conviction  only ;  but  by  custom  it  may  be  forfeited  for 
treason  or  felony,  by  conviction  only  •,  or  even,  it  is  said, 
without  a  conviction;  for  the  custom  will  not,  in  favour  of 
a  felon,  support  an  estate  at  will,  but  let  the  lord  deter* 
mine  it,  as  in  case  of  any  other  estate  at  will  ^  *(i). 

If  a  copyhold  is  granted  to  A,  for  life,  and  afterwards, 

"  Co.  Copyh,  s.  57,   tr.  and  see  i  Leon.  99;   Gilb. 

132.  Ten.  242  (n). 

"  3  Leon.  107  ;  Dyer,  322,  '  1  Lev.  263 ;  2  Keb,  251 . 

b  ^  5  Eliz.  c.  14,  s.  2.  '1  Bulst.  13  ;  2  Brownl. 

•  Co.  Copvh.  150,   164;  217   to    220;    Godb.  267  ; 

13  Co.  3 ;  1  Leon.  1.  2  Vent.  38 ;  2  Jones,  189  ; 

»»  2  Keb.  451.  6  Co.  117;  I  Lev.  34, 

^  Lit.Ilip.234;  Hetl.i  27;  ^  Gilb.  Ten.  241. 


(1)  But  (fuare,  how  can  he  be  said  to  be  guilty  of  felony, 
till  conviction?  See  further  of  forfeiture  of  copyholds  for 
treason  or  felony.  T.  Jones,  1 89 ;  2  Vent.  38 ;  i  Lev. 
263;  3  lb.  93;  1  Bulst  13;  2  Brownl.  217 -,  Godb.  287; 
Cro.  Eliz.  499;  Gilb.  Ten.  241 ;  1  Watk.  Copyh.324. 
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according  to  the  custom,  the  reversion  is  granted  to  B.  jQpr   COPYHOli) 

life,  immediately  after  the  death,  forfeiture,  or  other  de- 

termination  of  the  estate  of  the  said  A.  and  ^.be  attainted 
of  felony,  by  this  his  estate  is  determined;  for  being  in  the 
eye  of  the  law  but  an  estate  at  will,  his  will  is  determined 
by  the  attainder^  for  by  the  attainder  he  cannot  hold  an 
estate,  and  B.  may  take  advantage  thereof  without  any 
entry  made  by  the  lord  \ 

Generally  speaking,  the  acts  of  forfeiture  committed  by 
a  copyholder,  extend  only  to  the  particular  land  with 
respect  to  which  the  act  or  omission  relates,  as  if  a  copy- 
holder hold  three  several  acres  by  three  several  copies, 
and  comnut  waste  in  one  acre,  he  shall  forfeit  that  acre 
only ;  for  though  they  are  all  in  one  hand,  yet  every  acre 
is  severally  held,  and  to  every  acre  there  is  a  several  con- 
dition in  law  tacitly  annexed  *. 

So  if  such  copyholder,  holding  three  acres  by  three  se- 
veral copies,  surrender  to  the  use  of  A.  and  his  heirs,  and 
the  lord  admit  A.  to  hold  by  the  ancient  services  thereto- 
fore due,  and  of  right  accustomed,  and  after  A.  commits' 
waste  in  one  acre,  he  shall  forfeit  that  acre  only,  for  the 
tenendum  continues  the  several  tenures,  though  the  parcels 
are  now  all  put  in  one  copy  ^. 

So  if  several  copyholds  escheat  to  the  lord,  and  he  grants 
them  again  to  one  to  hold  by  the  ancient  services,  and 
he  coomiit  a  forfeiture  in  part,  this  extends  not  to  the 
whole  •. 

But  where  several  copyholds  are  held  by  one  tenure,  r.inwhatcaieft 
a  forfeiture  of  any  part  is  a  forfeiture  of  the  whole,  * /f'fhau'be^i 

forfeiture  of  tfa« 

•  1  Lev,  94,     Sirode  v.  '  4  Co.  28.                         '^^**- 

Denuoriy  adjudged  upon  a  *  4  Co.  28,  h,per  curiam ; 

writ  of  error,  and  the  first  3  Leon,  log,  S.  C.  and  S.P. 

judgment  aiB^rmed  accord-  per  cur. ;  Cro.  EUz.  353,  S.C. 

mgfy.   Skin.  8g,  S.  C.  ad-  and  S.  P.  adjudged ;  there 

jamaiur.  being  to  each  parcel  a  several 

'  Tavemer  v.  Cromwell,  4  habmdum  and  reddendum, 
Co.  27,  a ;  Gilb.  Ten.  219. 
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COPYHOLD  for  there  is  a  condition  in  law  annexed  to  the  whole 
^^^^^  estate*.  If,  therefore,  such  a  copyholder  commit  waste 
in  cutting  down  a  single  tree,  this  is  said  to  be  a  forfeiture 
of  his  whole  copyhold  (i),  for  by  the  cutting  of  the  tree 
which  is  to  be  employed  in  repairing  the  houses,  8lc.  the 
whole  copyhold  is  impaired^. 

Also  it  is  said,  that  if  a  copyholder  make  a  feoffment  of 
an  acre  of  land,  parcel  of  his  tenement,  that  this  is  a  for- 
feitu^  of  the  whole,  if  held  by  one  tenure*. 

But  if  (in  the  first  case)  the  admittance  were  by  one 
tenure,  then  it  should  seem  the  forfeiture  would  reach  the 
whole,  because  the  condition  in  law  is  but  one  ^; 
8.  Who  shall  be       If  there  be  tenant  for  life,  the  remainder  in  fee  of  a 
take^advaAtaee  copyhold,  and  the  tenant  for  life  commit  a  forfeiture,,  this 
of  a  forfeiture,  ghaftnot  bind  the  remainder-nmn,  unless  by  special  cus- 
tom ^ 

But  though  this  shall  not  affect  the  remainder-man,  yet 
if  there  be  a  copyholder  for  life,  the  remainder  to  another 
for  Ufe,  or  in  fee,  and  the  first  copyholder  commit  a  for- 
feiture, he  in  remainder  shall  not  enter,  but  the  lord  shall 
hold  it  during  the  life  of  the  first  copyholder,  for  copyhold 
estates  are  not  ]ike  those  at  common  law^  where  in  such 

*  4  Go.  27,  a ;  Gilb.  Ten.  only  forfeits  his  lease.  Hob. 
217,246;   and  see  1  Watk.     177. 

Copyh.  324  ;  3  Keb.  246.  *  Gilb.  Ten.  217. 

^  1  RoL  Abr.  509.  •  9  Co.  107;  1  Rol.  Abr. 

*  4  Co.  27,  a;  but  see  509;  Cro.  Eliz.  598,  880; 
1  Rol.  Abr.  509,  contra,  and  Nov,  42 ;  see  Moor,  49.  and 
that  if  a  copyholder  by  li-  Dais.  49,  contra ;  and  see 
cence  let  for  years,  and  the  1  Watk.  Copyh.  336 ;  GKIb. 
lessee  make  a  feoffment,  he  Ten.  244. 


(1)  But  qu.  for  though  committing  waste  in  part  of  the 
house  may  De  a  forfeiture  of  the  whole  house,  yet  it  seems 
unreasonable,  that  committing  waste  in  one  acre,  should 
be  a  forfeiture  of  the  whole ;  and  see  Oilb.  Ten.  217^  246^ 
and  Lex  Cust.  there  cited. 
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case  the  estate  for  life  being  ended,  he  in  remainder  might   COPYHOXJ) 
enter  immediately '  ( i ).  ' 

But  if  there  be  a  copyholder  for  Ufe,  and  the  lord  make 
a  lease  to  commence  after  the  end,  forfeiture,  or  determi- 
nation of  the  estate  for  life^  and  the  copyholder  conmiit  a 
forfeiture,  and  the  lord  will  not  enter,  the  lessee  may^. 

But  a  copyholder  may  by  his  own  act  forfeit  his  own  re- 
Tcrsion  or  remainder  \  because  a  reversioner  or  remainder- 
man is  in  the  seisin  or  tenancy,  as  well  as  he  in  possession. 

A  person  having  a  right,  or  equity  only  without  a  seisin, 
cannot  forfeit,  because  he  is  not  a  tenant  to  the  lord '.  If, 
therefore,  the  devisee  of  a  copyhold  be  convicted  of  felony, 
and  suffer  death,  yet  if  he  were  not  admitted  prior  to  the 
conviction,  the  estate  shaD  go  to  the  heir  of  the  peraon 
last  seised,  and  not  be  forfeited. 

« 

If  a  surrender  be  made  to  the  use  of  A.  for  life,  the  re- 
mainder to  B.  in  fee,  and  A.  suffers  three  proclamations 
to  pass,  and  miakes  no  claim,  yet  shall  not  B.  forfeit  his 
remainder,  for  the  custom  shall  be  taken  strictly  ^. 

If  a  copyholder  leases  for  years  by  licence  of  the  lord, 
and  afterwards  the  lessee  makes  a  feoffment,  this  shall 
forfeit  only  hii  estate,  and  not  the  estate  of  the  copy- 
holder' (2)i 

'  9  Co.  107;  1  RoL  Abr.  flfcfa,2Wil8.i3;Co.Copyh. 
568 ;  1  Watk.  Copyh.  341.      s.  59,  tr.  138. 

«  2  Leon.  73  5  9  Co.  107.        ^  ^ro.  Hiz.  879. 

h  ,  T^^„  '  '1  Rol.  Abr.  509;    and 

»  Uoe    dem.  Jefereys   v.    2  Rol.  Rep.  372. 


(1)  But  see  a  difference  between  the  determination  of 
the  copyholder's  life  by  his  civil  and  his  natural  death. 
Gilb.  Ten.  266  (^);  1  Watk.  Copyh.  341,  and  cases  tlier 
cited. 

(2)  If  a  copyholder  makes  a  lease  for  a  year^  and  an- 
other lease ,  in  reversion  not  warranted  by  any ,  custom, 
though  this,  second  lease  be  a  forfeiture,  yet  the  first  lease 
is  good.     1'  Rol.  Abr.  508 ;  Cro.  Car.  234. 
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COPYHOID       So,  if  after  such  lease  by  licence,  the  copyholder  commit 
.„__  any  act  of  forfeiture,  the  lease  will  not  be  forfeited,  but 

remain  good  against  the  lord"*. 

If  a  copyholder  tenant  in  tail  commit  a  forfeiture,  his 
issue  is  bound  by  it". 
Who  shdl  take  Regularly,  the  lord,  for  the  time  being,  of  the  manor,  is 
forfeiture!  *^  *  *^®  person  entitled  to  take  advantage  of  any  forfeiture  com- 
mitted by  the  tenant®;  for  as  the  act  of  forfeiture  is  a 
breach  of  the  conditions  of  tenure,  and  consequently  a  de- 
termination of  the  tenant's  estate,  it  must  necessarily  re- 
turn to  him  from  whom  it  proceeded;  and  even  in  the  case 
of  forfeiture  for  treason,  the  forfeiture  accrues  to  the  lord^ 
and  not  to  the  king,  on  account  of  the  injury  which  would 
ensue  to  the  lord,  were  the  lands  to  go  into  the  king's 
hands,  for  as  the  king  could  not  hold  them  as  copyhold, 
on  account  of  the  meanness  of  the  tenure,  the  lord  would 
lose  for  the  time  all  the  fruits  of  the  copyhold  tenure^. 

Lessee  for  years,  therefore,  may  take  advantage  of  a  for- 
feiture committed  by  a  copyholder  of  the  manor,  for  he  is 
dondnus  pro  tempore'^. 

If  there  be  a  lord  of  a  manor,  in  which  there  are  copy- 
holder's tenants  of  the  manor,  and  the  lord  grant  to  a 
stranger  the  freehold  of  a  copyhold  in  fee ;  though  by 
this  the  tenement  is  divided  from  the  manor,  and  not  de- 
misable by  copy  again,  yet  the  grantee  of  the  freehold 
shall  take  advantage  of  a  forfeiture  committed  afterwards 
by  the  copyholder,  for  he  ought  to  pay  his  rent  to  the 
grantee '. 

So  if  the  grantee  make  a  lease  for  years  of  the  freehold, 
the  lessee  shall  take  advantage  of  a  forfeiture  committed 

■  2  Rol.  Rep.  372 ;  and  see  2  Vent.  38,  and  see  1 

see  Gilb.  Ten.  299  (c).  Watk.  Copyh.  31,  and  (k) 

"  Co.  Copyh.  135;  see  1  there. 

Sid.  314.  9  2  Sannd.  422;    1  Rol. 

•  Co.  Copyh,  s.  60,  tr.  1 40.  Abr.  509. 

^  Bemefordy.Packin^on,  »  1    &ownl.   132;    Cro. 

1  Leon.  1 ;  Skin.  Rep.  0,  9;  Eliz.  499 ;  1  Rol.  Abr.  s^di 

York  V.  Marsham,  Hard.  432 ;  and  see  1  Watk.  Copyh.  34^. 
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afterwards',  t.  e.  after  the  lease  made,  and  before  the   CX>PYHom 
commenoement  of  it  ^  ^  But  not  of  a  forfeiture  committed      ^^^^^^ 
before  the  gTa^t,  for  the  grant  of  a  freehold  made  by  the 
lord  before  entry,  implies  an  assent  that  the  copyholder 
shall  continue  his  estate,  and  so  is  in  nature  of  a  confir- 
mation *  (i). 

If  a  copyhcdder  commit  a  forfeiture,  and  the  lord  of  the 
manor  die  before  entry,  or  seizure  for  the  forfeiture,  he  in 
reversion  or  remainder  shall  not,  it  is  said,  take  advantage 
of  the  forfeiture  committed  before  his  time  '. 

The  succeeding  lord  shall  not  take  advantage  of  waste 
done  in  the  time  of  the  preceding  lord ;  but  if  there  be 
lord  and  two  coparceners  copyholders,  and  one  make  a 
feoffinent  in  fee  of  her  part,  and  then  the  lord  makes 
lease  of  the  manor,  though  the  lessee  can  take  no  ad- 
vantage of  the  forfeiture,  yet  the  heir  of  the  lessor 
may  ^  (t). 

If  there  be  a  transmutation  of  possession  by  a  feoffikient 
or  fine,  it  divests  the  lord's  right  because  it  gains  a  fee 
simple  to  the  person  to  whom  it  is  made  or  levied.  In 
that  case  therefore,  and  in  that  case  only,  the  succeeding 
lord  (if  the  heir  of  the  lord  in  whose  time  the  forfeiture 
accrued)  may  take  advantage  of  the  forfeiture,  because 

•  1  Rol.  Abr.  610;  Cro,  *  Cro.Jac.  301 ;  1  Bulst 

^w*499 ;  Moor,  393 ;  Owen,  1 90,  S.  C. ;  1  Mod.  200,  S.  P. 

63.  resolved ;  sed  vid.  Co.  Copyh. 

«  Moor,  393.  s.  60,  tr.  135,  and  1  Watk. 

■  Owen,  63 ;  and  seeLatcb,  Copyh.  343. 

W7 ;  Palm.  416.  ^2  Palm.  446 ;  Latch,227. 


(1)  The  copyholder  commits  treason,  and  the^  lord 
aliens  the  manor;  and  afterwards  the  copyholder  is  at- 
tainted by  act  of  parliament,  whether  the  alienee  shall  take 
advantage  of  the  forfeiture  ?    a  Vent.  38, 39,  dubiiaiur. 

(2)  Qiuere.  The  diversity  betweeii  a  feoffinent  and  other 
forfeitures ;  and  if  the  lessor  outlives  the  lease,  whether 
he  may  take  advantage  of  the  forfeiture. 
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0dPTHOL0   the  act  of  forfeiture  destroys  the  estate*;  bat  not  tile 
r^^^l,    alienee,  ^ntee,  or  lessee  of  the  manor,  even  in  die  case 
of  disinherison  %  nnless  indeed  in  the  case  of  a  manor  be- 
longing to  a  bishoprick  \ 

It  a  copyhold  manor  descend  on  two  coparceners,  and 
a  copyholder  commit  waste,  and  make  a  lease,  which  are 
agreed  to  be  forfeitures,  and  afterwards  one  of  the  sisters 
die,  the  surviving  coparcener  shall  not  take  advantage  of 
the  forfeiture ;  for  the  election  to  take  advantage  of  the 
forfeiture  must  be  made  by  them  both^  which  c^mnot  be 
after  the  death  of  one  of  them  (i). 

2.  Who  shall  be  excused  from  a  forfeiture. 

There  were  several  cases^  in  which  feme  coverts  and 
infant  copyholders  were  obliged,  on  pain  of  forfeiting  their 
copyholds,  to  observe  the  customs  of  the  manors 

As  if  the  husband  denied  to  pay  rent,  or  do  suit,  this 
was  held  a  forfeiture  for  ever;  for  the  lord  must  have  his 
services.  So  if  the  husband  commit  (2)  waste,  and  die, 
this  shall  bind  Ihe  wife*^. 

But  a  feme  oovert  shall  not  forfeit  by  reason  of  her 
owtt'  act  alone,  unless  in  the  case  of  her  committing 
treason  or  felony ;  but  otherwise  if  it  was  with  her  hudband's 
privity*. 

•  Freem.516,  c.6g2;  Doe  «  Cro.  Eliz.  499;    Moor, 

V.  Hillier,  3  Term.  Rep.  173.  399';  1  Rol.  Abr.509. 

'Co. Copyh.  S.60, tr.  139;  *  1  Rol.  Abr.  509 ;  Pahn. 

a  vent:  38.  384;  2  Rol.  Rep.  372. 

^Reddv.All^,'SxA.lf.F.  •  Co.  Copyh.    s.    59;   1 

107 ;  1  Watk.  Copyh:  344.  Watk.  Copyh.  338. 


(1)  1  Freem.  516,  c.  692 ;  Eastcourt  v.  Weeks,  1  Salk. 
3166;  adjudged  by  Treby,  Gh»  J.  NevilaiidBlencoWcoft/ra 
PowA ;;  i^ho  hdd  alik>,  that  wh^re  there  are  two  <ioparce- 
ndrs^ '  aoid  one  will  take  advantage  of  a  forfeiture,  and  the 
othcor  not^  >  th^  must  bd  'an  apportiQ]tittientl 

(ft)  Sues  if  he  made  a  lease,,  unless  she  did  any  thing 
to  confirm  it  after  his  death.  .  Cro.  Car.  7 ;  Palmer,  383 ; 
2  AoL'  Rep.  344,  361,  372 ;  Godb.  345.;  1  Roi:  AW.  509 ; 
Cro.  Eliz.  149. 
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And  if  the  hosbmd  himself  commit  waste  %>n  the  wife's    copthold 
lands,  or  do  any  other  act  which  has  a  tendency  to  dis^      estatb. 
inherit  the  lord  ^  or  if  he  refuse  to  perform  his  services  »^  — — ^— 
it  will  incur  a  forfeiture  of  the  lands  of  the  wife.    But  thia 
will  not  be  the  case  it  seems  of  a  lease  made  by  him  with- 
out licence,  unless  affirmed  by  the  wife  after  his  death  ^ ; 
neither  it  is  said  will  the  husband's  committing  treason  or 
felony  induce  a  forfeiture  of  the  wife's  lands,  but  only  of 
his  own  estate  ^ 

It  should  seem  from  some  of  the  books,  that  '*  every 
forfeiture  ought  to  be  the  wilful  act  of  the  copyholder,  so 
as  it  may  amount  to  a  determination  of  his  will,  and  there- 
fore it  is  said  that  if  a  stranger  do  waste  in  the  copyhold 
lands,  it  is  no  forfeituve  because  not  the  copyholder's 
acts  but  other  authorities  are  the  other  way',  and  ia 
Rook  V.  Warth^f  Lord  Hardwicke  seemed  to  consider 
the  copyholder  as  answerable  for  waste  in  all  cases,  ex-^ 
cept  happening  by  the  acts  of  God^  and  the  copyhoUer 
must  have  his  remedy  oven 

Also  in  a  copyhold  manor,  where  the  custom  was,  that 
the  heir  shall  come  in  and  be  admitted,  and  if  he  do  not, 
prodamatiou  shall  be  made  for  him  to  come  in»  and  so 
on  in  the  two  next  courts,  otherwise  that  the  lord  should 
seize  as  forfeited ;  it  was  held^  that  a  feme  covert  was 
bound ;  and  by  some  opinions,  the  lord,  after  such  pro- 
clamations, might  seize  the  copyhold  of  an  infant  heir  till 
he  came  in  and  was  admitted,  and  might  receive  the 
mesne  profits  without  being  answerable  for  them.'. 

But  now-  by  Oeo.  I>  c.  29,,  it.  is  enacted^  ''  That  no 
infant  or  fisme  covert  shall  forfeit  any  copyhold,  mes- 

'  4  Co.  27,  a.  '  Moore,   49,     pi.    149 ; 

»  Cro. Eliz.  149.  Lqtw.SoB.. 

^  See  Gilb.  Ten,  235,  and  Leon.  30, 31 ;  Carth.  40  to* 
cases  there  cited  (d)-  454  Comb;  iifi* 
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COFYHOLD  suages,  Sec.  for  their  neglect  or  refusal  to  come  to  any 
■  court  or  courts,  to  be  kept  for  any  manor,  whereof  such 
messuages,  &c.  are  parcel,  and  to  be  admitted  thereto ; 
nor  for  the  omission  or  denial  to  pay  any  fine  or  fines 
imposed  or  set  upon  their  or  any  of  their  admittances  to 
any  such  copyhold,  messuages,  8cc.  But  see  the  sta- 
tute, and  the  remedies  therein  appointed  for  the  lord  for 
his  fines,  Slc;^ 

But  this  statute  is  expressly  confined  to  infimts  and 
feme  coverts,  taking  by  ascent ,  or  by  surrender  to  the  use 
ofawill^. 

An  idiot,  lunatic  or  person  non  sana  memoria,  or  in- 
fant so  young  as  to  be  under  the  age  of  discretion,  are 
incapable  of  committing  an  act  of  forfeiture,  on  account 
of  the  weakness  of  their  understandings,  which  renders 
them  in  the  eye  of  the  law  incapable  of  knowing  what 
they  do  ^. 

But  an  infant  aboire  the  age  of  discretion  (though  under 
twenty-one)  shall  forfeit  liis  lands,  if  he  do  any  thing  to 
the  disinherison  of  the  lord ;  as  if  he  commit  wilful  waste ; 
or  if  he  commit  treason  or  felony';  but  not  (or  permissive 
waste ;  or  for  granting  a  lease  without  licence,  or  the 
like-. 

And  if  the  guardian  of  the  infant  commit  waste,  his^ 
wardship  only,   and  not  the  inheritance  of  the  infant's 
lands  shall  be  forfeited '. 

• 

In  the  case  of  joint-tenancy  of  copyholds,  if  one .  of 
the  tenants  commit  an  act  of  forfeiture,  it  will  incur  a 
forfeiture  of  his  own  part  only,  and  not  that  of  his  com- 
panion also  " ;  and  in  the  case  of  husband  and  wife  joint- 

•  And  see  i  Ca.  Op..i49,    see  Prec.  Ch.  568;  1  Stnu 
167, 172, 182,  igg^MS^aag,  ^  447. 
232;andi3Ves.  240,  'See   Author,    1  Watk. 

*  7BacAb.8yo,420,(L.)    Copyh.338. 
'  Co,  Copyh,  s.  59,  tr.        ^  Ibid. 

136.  ■  Co.  Copyh.    8.  39,    tr. 

'  Co.  Copyh.  ub.  sup.  and    137. 
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tenants  by  the  purchase  of  the  husband  during  coveiturei    COFTHOID 

no  forfeiture  at  all  it  is  said  shall  accrue  on  his  attainder,      ^^^^^^ 

'  — ■ — ■ — 

&c.  as  the  wife  will  take  the  whole  by  survivorahip;  but 
if  the  joint-tenancy  had  existed  before  marriage  it  would 
be  otherwise  '• 

Forfeitures  being,  as  has  been  before  observed^  odious  in  wbcre  for- 
the  law,  the  courts,  have  at  all  times  shown  a  readiness  to  p^niied  with, 
construe  every  act  of  the  lord,  indicating  his  foi^bearance 
to  avail  himself  of  his  right,  to  be  a  dispensation  of  the 
forfeiture,  in  all  cases  where  the  act  done  is  merely  detri- 
mental to  the  lord's  interest,  and  not  wholly  destructive 
of  the  tenure^  (!).• 

Thus,  if  the  lord  amerce  the  tenant  for  not  appearing  in 
court  after  personal  warning,  this  is  a  dispensation  with 
the  forfeiture*,  although  it  is  not  estreated  or  levied*. 
Acceptance  of  rent  after  a  lease  made,  or  distraining  for 
rent,  is  a  dispensation  of  a  prior  forfeiture  for  cutting.down 
trees,  or  the  like;  so  is  the  accepting  of  any  services  ^.  And 

if  the  lord  do  not  enter  before  the  tenant  repair,  the  for- 

fi 

feiture  is  purged ;  also  it  hath  been  adjudged,  that  em* 
ploying  trees  in  repairs  five  years  afler  they  were  cut 
down,  was  a  purgation  of  the  forfeiture  ^. 

And  if  he  that  is  donUnuspro  tempore  of  the  manor,  having 
legal  title,  grant  or  admit  of  one  to  a  copyhold^  he  thereby 

*  Co.  Copyh.   s.  10,   tr.        •  i  Brownl.  149. 
175.  ■  1  Leon.  104. 

'  Go.  Copyh.  s.  61 ;  Sir        *  1  Keb.  1^;  Co.  Copyh. 

W.  Jo.  189  :  Doe  V.  Hillier,  s.  61. 
3  Dumf.  &  E.  162.  «  2  Sid.  8. 


(1)  Some,  however,  says  Sir  Edward  Coke,  Co.  Copyh. 
B.  61,  make  a  difference  between  those  forfeitures  wnich 
tend  to  the  destruction  of  the  copyhold,  as  a  feoffment,  or 
attainder  (Sir  W.  Jones,*  189^)  cuid  those  which  do  not; 
a  distinction  which  appears  to  be  founded  on  reason ;  for 
when  the  copyhold  is  once  absolutely  destroyed  and  ^one, 
a  dispensation  of  the  forfeiture  must  be  futile ;  a  fine,  how- 
ever, is  not,  it  seems,  to  be  a  forfeiture  of  this  description. 
See  Doe  dem.  Tarrant  v.  Hillier,  3  Dumf.  8c  E,  162. 
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COPTROLD  dispenses  mth  all  precedent  forfeitures,  not  only  as  to 
fiSTATB.     himgeif^  btti  also  as  to  him  in  reversion ;  for  such  new 

""""""""""""^  gvant  and  admittance  amounts  to  an  entry  for  the  for- 

fntaie  and  a  new  grant  <».  And  any  act  equally  solemn  will 
amount  to  a  dispensation,  as  presentment  by  the  homage 
of  the  death-  of  the  tenant  who  committed  the  forfeiture, 
pyodamations  for  the  heir  to  come  in  and  be  admitted, 
and  so  of  any  other  act  by  which  the  lord  after  knowledge 
of  the  forfeiture  acknowledges  the  copyholder  as  his 
tenant*. 

But  if  the  lord  be  ignorant  at  the  time  of  the  forfeiture 
it  will  be  no  dispensation ;  a  copyholder  make  a  lease  for 
ye^is,  and  afterwards  silrrender  to  the  u6e  of  the  lord, 
«ad  he  not  having  notice  of  the  lease  accept  the  surrender ; 
thi»  is  no  dispensation  with  the  forfeiture  ^  But  the  lord 
shall  be  pttoomed  to  have  notice  of  the  failure  of  suit  of 
omat,  non-payment  of  rent,  &c.  ^. 

But  otherwise  if  ihe  lord  be  such  by  wrong  or  disseisin, 
§n  in  thai  case  he  cannot  by  such  admittance  purge  the 
foifekare  as  to  the  rigbriul  lord^. 

And  il  is  said  by  Qiibeft  (but  with  a  juare),  that  if  a 
copyholder  who  oomoB  to  hifr  estate  tortiously,  and  be  ad- 
ovlted)  and  Qoamit  a  forfeitdve,  and  then  he  that  hath 
right  ndease*  to  hins;  this  is  a  dispensation  with  the  forfei- 
ture, for  now  he  hath,  as  it  were,  another  estate,  of  which 
he  hath  committed  no  forfeiture  ^ 

Whoi  and  how      In.osdier  to  Inemove  the  estate  out  of  the  copyholder  and 

uken  advan-     ▼^st  it  in  the  lord,  the  lands  forfeited  must  be  seized  by  the 


tageof. 


^  Milifaxv.  Baker,  i  Lev.  '  Matthews    v.    Whetton, 

2/6,  adjudged ;  i  Keb.   25,  Cro.  Car.  233 ;  1  Jones,  249, 

S.C.  adjudged;  Winch.  67;  adjudged,  1  Rd.  Abr.  510, 

Cro.  Jac.  101 ;  1  Browne,  S.  C. 

149*'  *  2  Vent.  38. 

,  •  Gilb.   Ten.    247  ;    Co.  *  Ibid. 

Cppyh.  u.,6\;  3  Dumf.  &  ^  Oilb.  Ten.  248  (f);  1 


E,  16^;  and  see  1  Watk.    Watk.Copyh.337;5eid^iiiere, 
Copyh.349;  JPaiai//v.fFooil,    and 
3  Keb.  Q4X .  2«7. 
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lord  or  his  steward,  either  by  the  entry  of  himself  or  his    C0PYH0U> 
steward  j,  within  twenty  years  of  the  conunission  of  the      ^STATK. 
forfeiture  *,  or  by  the  exercise  of  some  act  of  ownership      " 
tantamount  to  such  seizure,  as  the   granting  them  to 
another  for  years,  or  the  like  K 

This  seizure  by  entry  may  in  some  cases  be  made  imme- 
diately upon  the  commission  of  the  act  of  forfeiture,  but  in 
others  not  till  after  presentment  made  by  the  homage ;  as  to 
which  the  distinction  seems  to  be,  that  when  the  act  of  for- 
feitiire  is  of  a  public  and  notorious  nature,  as  attainder  for 
treason  or  felony,  (which  is  notorious  from  the  publicity  of 
qonyiction,  and  the  attainder  on  record ")  or  refusing  in 
open  court  to  do  suit  or  service,  &c. "  or  other  matter  which 
must  necessarily  be  within  the  lord's  knowledge  %  and  ift 
not  of  such  a  nature  to  be  of  dubious  construction,  no 
presentment  will  be  necessary,  because  the  reason  of  the 
presentment  is  to  give  the  lord  knowledge  of  the  foifeir 
ture  ^  whioJiL  of  cpurse  SeuIs  when  he  has  such  knowledge 
already.  But  where  the  act  of  forfeiture  is  of  such  a  na- 
ture, that  the  lord  cannot  be  supposed  to  have  knowJedgi; 
of  it  withoiit  express  notice  being  given  him ;  or  if  it  be 
of  such  nature  as  that^  either  the  iact  of  commission,  or 
the  actual  nature  or  operation  of  the  o£fence  be  question*  * 
able,  the  lord  cannot,  it  should  seem^  make,  a  seizure  titt 
presentment  of  the  cause  of  forfeiture  be  made  by  the 
homage 'i(i). 

J  GUb.  Ten.  247 ;  Benson        "  Co.  Cppyh.  s.  575  Jown/ 
V.  Strode,  2  Show.  Rep.  152.    ▼•  Pawly,  2  Keb.  451. 

k  Tarrant    v.  Hillier,    3        °  ^^-  ^^^Py'^-  »•  67*  tr. 
Dumf.&E.  172.  ^3J 


26. 


1  Ti/rrr         n  1         t  **  Benson  y.  Strode,  SirT. 

»  Mthfax  V.  Baker,  1  Lev.  jo^es,  190;  Watk.  Copyh. 

'  79;  346* 

Befwmv.Strode,2Show.  q    Comwallis'a    cas6,      2 

16^;    SirT.  Jones,    190  ;  Vent  38 ;  and  see  2  Hawk- 

Cornmlfis'i  case,    2  Vent.  P.  C.  ch.  49,  s.  7 ;  sedcontr. 

38 ;  Glib.  Ten.  246.  Cro.  Eliz.  499. 


(1)  And  even  in  this  case  Mr.  Watkinfe  appears  to  think 
that  presentment  is  in  no  way  essential,  '*  for  as  present^ 

ment 
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3.  Of  the  Enfranchisemenl  of  Copyholds. 

Another  means  by  which  the  copyhold  interest  maybe 
destroyed  or  annihilated,  is  by  enfranchisement ;  which,  as 

ment  is  only  a  mean  of  information  to  the  lord ;  if  the  cir- 
cumstance be  already  known  to  him,  any  further  mean  of 
instruction  must  be  needless  :  if  he  therefore  is  aware  of  the 
event  of  which  a  forfeiture  would  be  the  consequence,  he 
may  avail  himself  of  it  without  a  presentment ;"  and  see 
Cro.  Eliz.  499 ;  1  Watk.  Copyh.  347 ;  but  quare  whether 
the  law  will  permit  the  lord  to  decide  for  himself  in  a  case 
where  he  is  so  immediately  interested;  it  seems,  therefore, 
at  any  rate  to  be  ^'  prudent  and  advisable  to  present  such 
event  in  open  court,  that  the  matter  niay  be  apparent  to 
others,  and  for  the  satisfaction  of  the  remaining  tenants  as 
well  as  a  sanction  to  the  lord ;"  and  hence  it  has  been  de- 
termined,  that  even  in  the  case  of  treason  or  felony,  the 
lord  is  not  justified  (unless  by  special  custom)  in  seizing 
till  attainder ;  2  Hawk.  P.  C.  49,  s.  7  ;  and  so,  if  after 
presentment  of  the  crime  and  seizure  by  the  lord,  the  te- 
nant be  acquitted  in  due  course  of  law,  the  forfeiture  shall 
be  dischai^ed ;  Paginton  v.  Huetf  Godb.  267 ;  Jowy  v. 
Pawly,  2  ^eb.  466 ;  and  so  also  it  has  been  said,  if  after 
conviction  the  offender  be  allowed  benefit  of  clergy,  sed 
qaare,  and  see  1  Watk.  Copyh.  3^8  (z).  But  a  pardon 
after  attainder  will  not  discharge  the  forfeiture,  for  upon 
attainder  the  forfeiture  is  complete,  and  the  king  cannot 
remit  the  claims  of  the  lord.    Jbenstm  v.  Strode,  ub.  sup. 

The  courts  of  equity  will  in  some  cases  relieve  a^nst 
the  rigour  of  the  custom  of  a  manor  incurring  a  K>rfei- 
ture  of  the  copyhold,  where  the  cause  of  forfeiture  is  at- 
tended by  any  circumstances  of  injustice  or  hardship  to  the 
tenant,  and  the  lord  may  receive  a  compensation ;  as,  where 
a  copyholder  committed  waste,  from  inadvertency  and 
misconception  of  hispower  to  cut  down  timber,  and  of- 
fered satisfaction ;  Tnomas  v.  Porter,  1  Ca.  Ab.  95 ;  Nash 
V.  Earl  of  Derby,  2  Vern.  537.  So  the  court  has  relieved 
against  forfeiture,  by  a  quaker  neglecting  to  perform  suit 
ahd  service,  contrary  to  the  tenets  of  his  religion ;  Cud- 
more  V.  Laven,  2  Vern.  664 ;  and  so  against  an  excessive 
fine  demanded  by  the  lord ;  Cowper  v.  Clerk,  3  P.  Wms. 

155. 
But  where  the  case  is  not  attended  with  any  equitable 

circumstances  entitling  the  copyholder  to  relief,  the  courl 

will 


€H.  1.  §  X.]  CONVXYAMCINO.  209 

the  term  imports,  is   the  emancipating,  as  it  were,  the   COPTHOLD 
coj^hold,  and  converting  it  from  a  base  to  an  allodial,  or    . 
fne  tenure.    This  may  be  effected  by  the  lord's  either 
conveying  Ae  freehold  of  the  copyhold  lands  to  the  te« 
nanty  or  by  releasing  to  him  the  rights  and  privileges  of 
the  seigniory;  for  the  copyholder  being  tenant  at  the  will 
of  his  lord,  there  subsists  a  privity  between  them,  and.the^F 
release  therefore  operates  to  enlarge  his  estate  to  a  freehold  ^. 

In  considering  the  cases  to  be  found  on  the  subject  of 
enfranchisement,  the  student  must  be  careful  not  to  con* 
found  them  with  those  which. effect  an  extinguishment  of  the 
copyhold  interest,  before  treated  of,  which  differs  mate* 
rially  from  the  present  head  of  enfranchisement ;  an  en- 
franchisement being  a  total  annihilation  of  the  copyhold 
tenure,  by  which  the  copyhold  lands  become  absolutely 
free/  and  can  never  again  be  holden  by  copy ;  but  an  ex« 
tinguishment  is,  in  many  cases,  only  a  partial  destruction 
of  the  copyhold  interest,  which  may  again  be  revived  by  a 
new  grant. 

The  first  and  essential  requisite  to  the  enfranchisement 
of  copyholds  is,  that  the  freehold  of  the  land  be  conveyed 
to  the  copyholder  (i),  for  it  is  by  the  union  of  the  freehold 
and  copyhold  interest,  that  the  enfranchisement  is  effected; 
which  bemg  incompatible  with  each  other,  the  base  or  less 

*i  1  Inst.  270,  b. 


will  not  interfere,  (or  per  Macclesfield,  Chanc.  that  would 
be  to  alter  the  nature  of  the  tenure,  by  which  copyholds 
subsist,  copyholders  being  formerly  but  tenants  at  will, 
and  though  now  so  mended  by  time  as  to  be  in  the  nature  of 
an  inheritance,  yet  they  hold  subject  to  the  law  and  custom 
of  the  manor,  which  are  in  the  nature  of  limitations  of 
estates,  determinable  upon  the  breach  of  them ;  Peacliey 
V.  Somerset,  Prec.  Ch.  568 ;  2  Eq.  Ca.  Abr.  227. 
(1)  Hence,  to  enfranchise  a  copyhold,  a  feomnent,  bar- 

J;2un  and  sale,  or  other  conveyance  calculated  to  pass  the 
reehold  of  die  copyhold,  seems  proper  to  be  used.  See  an 
enfranchisement  by  bargain  tfhd  sale,  i  Watk.  Copyh.  369 ; 
and  post,  Appx. 

VOL.  ni.  p 
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GbytHOU)    worthy  tenure  becomes  absorbed  ot  merged  in  the  /i-ee  or 
^^^"^^^      more  worthy  estate-,  and  therefore  it  matters  not  whether 
the  conveyance  be  immediately  from  the  lord,  or  first  to  a 
stranger,  and  such  stranger  convey  to  the  copyholder,  for 
in  either  case  it  will  be  an  enfranchisement  on  the  union  of 
the  tenancies '.    A  second  requisite  to  an  absolute  and  en- 
tire enfiranchisement  is,  that  ike  fee-simple  of  such  flreehold 
be  conveyed,  for  if  a  less  estate  of  freehold  than  the  fee  be 
conveyed,  the  union,  though  complete  for  the  time,  can 
last  no  longer  than  during  the  continuance  of  the  interest 
conveyed,  after  which  the  land  may  again  be  granted  to  be 
holden  by  copy ;  this,  therefore,  will  operate  only  as  an 
extinguishment f  or  temporary  suspension  of  the  copyhold 
interest,  and  not  as  an  enfranchisement '.    But  the  copy^ 
holder^  who  takes  such  conveyance  of  the  fee,  haying  but 
a  partial  interest,  as  for  life,  8ic.  will  not  prevent  the  en- 
franchisement being  absolute,  because,  though  the  extinc- 
tion of  the  copyhold  interest,  as  to  Azui,  can  be  for  no 
'    longer  time  than  that  which  he  has,  yet  the  grant  of  the 
freehold  in  fee-simple  by  the  lord,  renders  the  land  for  ever 
incapable  of  being  s^ain  holden  of  him  by  copy,  since  his 
whole  estate  is  gone  by  the  grant  in  fee-simple  ;'such  con- 
veyance, therefore,  operating  as  a  perpetual  suspenntm  of 
the  copyhold  interest,  must  necessarily  a£fect  an  enfran- 
chisement.   The  enfranchisement  will  however  be  for  the 
benefit  of  those  in  remainder,  who  on  payment  of  »  4ue 
'  proportion  of  the  consideration-money  paid  for  the  enfran- 
chisement, will  be  entitled  to  call  upon  the  heir  of  the 
particular  tenant  to  convey  ^  (i). 

'  Lane's  case,  2  Co.  16,  b     459,  S.  C. 
•  See  Rushley  v.  Conesby^        *  Wynne  v.  Cookes,  1  Bro. 
d  Rol.  Abr.  ^71  ;  Cro.  £lu.    Rep.  515,  2d  ed. 

(1)  But  the  enfranchisement,  in  this  case,  will  be  for  the 
benefit  of  those  who  would  have  been  entitledto  the  copy- 
hold, after  the  determination  of  the  particular  estate,  and 
hot  pass  a  fee-siQiplie  to  the  particular  tenant ;  whose  heir 
at  law  will,  therefore,  be  compellable  to  execute  a  convey- 

lUDce 
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So  an  enfranchisement  may  be  affected  by  the  lord's  re-   COPYHOLD 

.  ESTATE 

leasing  to  the  copyholder  the  manorial  rights,  for  by  this  . 
the  lands  are  severed  from  the  manor,  and  the  tenure 
between  the  lord  and  his  tenant  dissolved,  and  he  must 
thenceforth  hold  of  the  lord  above,  by  the  same  services  as 
the  releasor  held  before,  which  was  held  by  tenure  ". 

And  the  lands,  by  enfranchisement,  being  separated  from 
the  manor,  and  held  of  'the  lord  above  by  frank  fee,  it  fol- 
lows, that  all  customs  which  attached  upon  them,  whilst 
holden  of  the  manor,  as  a  particular  mode  of  descent,  or 
the  like,  are  lost,  and  they  acquire  all  the  properties  and 
qualities  of  freehold  tenures  ;^  and  so  also  will  all  rights 
and  privileges  annexed  to  the  copyholder's  estate,  as  right 
of  common,  or  the  like,  be  of  course  extinguished  as 
soon  as  the  copyhold  to.  which  they  were  annexed  is  no 
more*(i). 

A  farther  consequence  of  the  merger  which  takes  place 
of  the  copyhold  in  the  freehold  interest  by  enfranchise- 
ment, and  the  consequent  union  of  the  interest  of  the 
lord  with  that  of  the  copyholder  is  seen  to  be,  that 
all  charges,  if  any,  upon  the  interest  of  the  lord  at  the 
time,  are  let  in  upon  that  of  the  copyholder  (2). 

"  See  Lit.  s.  147  ;  Co.  Lit.        '  Bradshaw  v.  Lawson^  4 
103,  b  ;    and  see   1  Watk.    T.  Rep.  443. 
Copyh.  367. 

ance  to  the  remainder-man,  on  his  paying  a  proportionate 
part  of  the  consideration,  if  any,  paid  for  the  enfranchise- 
ment;, see  Wynne  v.  Cookes,  1  dto.  Ch.  Ca.  515;  Chal' 
loner  v.  Murlud,  2  F.  Yes.  524. 

(1)  Hence,  if  it  be  intended  that  these  rights  should  be 
preserved,  an  express  grant  of  them  to  the  grantee  of  the 
knd,  must  be  inserted  m  the  deed  of  enfranchisement;  see 
Fort  V.  Wardf  Moore,  667 ;  and  see  also  Cro.  Eliz.  570, 
794;  though  equity  will,  in  some  cases,  give  relief.  See 
Styant  v.  Staker^  a  Vem.  250. 

(a)  This  has  led  to  the  practice  of  the  copyholder,  pre- 
viously to  the  enfranchisement,  claiming  a  term  of  years  by 
the  licence  of  the  lord,  to  gnmrd  against  any  latent  ineum- 
brances  on  liie  lord,  falling* upon  the  tenaiU's  estatt  Aftcfr 
the  enfranchisement. 
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CHAP.  II. 

OF  ESTATES  HOLDEN  IN  ANCIENT 

DEMESNK 

JLNCIENT    Another,  but  more  exalted  species  of  copyholds  sub- 

DEMESNE.  r  r^ 

^  sisting  at  this  day,  is  the  tenure  in  ancient  demesnk  (i), 
to  which,  as  partaking  of  the  ancient  state  of  villainage, 
in  the  original  nature  of  its  services,  and  the  freedom 
of  the  soccs^e  tenure,  with  respect  to  their  certainty  % 
Bracton  has  given  a  compound  name  out  of  both,  and  calls 
it  villanum  spccagiunif  or  villain-soccage,  and  the  tenants 
vtllani  privilegiati  ^  (2). 

Ancient  demesnes  are  all  those  lands  which,  though  now 
perhaps  granted  out  to  private  subjects,  were  in  the  posses- 
sibn  of  the  crowH  in  the  time  of  Edward  the  Confessor,  and 
afterwards  came  to  William  the  Conqueror,  and  were  by 
him,  about  the  twentieth  year  of  his  reign,  set  down  in  a 
book,  called  Domesday,  under  the  title  de  terra  regis  i  these 
were  exempt  from  any  feudal  servitude,  and  were  let  out 
to  husbandmen  to  plough  and  cultivate  for  supplying  pro- 
visions and  necessaries  for  the  king's  household  and 
family  ;  and  for  4his  purpose  the  tenants  enjoyed  certain 

'  Bracton,  lib.  4,  tr.  i,  c.  28.         *  2  Blac.Com.  98, 


(1)  Lands,  which  are  next  or  most  convenient  to  the 
lord's  mansion>house,  and  which  he  keeps  in  his  own  hands 
for  the  support  of  his  family,  and  for  hospitality,  are  fre- 
quently called  his  demesnes,  but  these  have  not  the  same 
properties  with  ancient  demesne.    Spelm.  12. 

(2)  This  tenure.  Lord  Ch.  Just.  Holt  says,  is  as  ancient 
as  any  odier,  though  he  supposes  that  the  privileges  an- 
nexed to  it  commenced  by  some  act  of  parliament,  u>r  that 
it  cannot  be  created  by  grant  at  this  day.    1  Salk.  57. 
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priTiIegeSy  and  the  tenure  itself  had  several  properties  dis-     ANCIENT 
tinctfrom  others,  which  it  retains  to  this  day*^.  DEMESNE. 

But  the  lands  which  were  in  the  possession  of  Edward 
the  Confessor,  and.  were  given  away  by  him,  are  not  at 
this  day  ancient  demesne,  nor  are  any  others,  except  those 
written  down  in  the  book  of  Domesday ;  and  therefore, 
whether  such  lands  are  ancient  demesne  or  not,  is  to  be 
tried  only  by  that  book''(i).  But  if  the  question  be. 
Whether  lands  be  parcel  of  a  manor,  which  is  ancient  de- 
mesne, this  shall  be  tried  by  a  jury*. 

But  the  tenants  of  these  lands,  under  the  crown,  were 
not  aU  of  the  s^e  order  or  degree.  Some  of  them,  as 
Britton  testifies',  continued  for  a  long  time  pure  and  abso- 
lute villains,  dependent  on  the  .will  of  the  lord :  and  those 
who  have  succeeded  them  in  their  tenures,  only  differ  from 
them  in  a  few  points  ^.  Others  were  in  a  great  measure  en- 
franchised by  the  royal  favour:  being  only  bound  in  respect 
of  their  lands'  to  perform  some  of  the  better  sort  of  villain 
services,  but  those  determinate  and  certain ;  as,  to  plough 
the  king's  land  for  so  many  days,  to  supply  his  court  with 
such  a  quantity  of  provisions,  or  other  stated  services ; 

«  2  Blac. Com.  98 ;  4  Inst  ^  Le^-  ^06 ;  1  Sid.  147  ;  Dy. 

269;  2  Inst  642;  F.N.B.  ^5% 

i4;iSalk.67  ^^66.    ^^^"^^ 

'  1  Salk.  67  ;  4  Inst.  269 ;  g  y[  N.'  B.  228  ;  and  see 

Hob.  188;   1  Brownl.  43;  Blac,  L.  Tr.213. 


(i)  See  1  Lev.  106;  1  Sid.  147;  F.  N.  B.  16,  c.  from 
which  last  book  it  appears^  that  the  writ  does  not  require 
the  production  of  the  book  itself,  but  only  a  certificate  of 
the  fact  itself  from  the  treasurer  and  chamberlain  of  the 
exchequer.  This  book,  however,  will  not  show  whether 
the  lands  themselves  are  ancient  demesne,  but  only  whether 
or  not  the  manor  be  so.  2  Bur.  1048.  For  an  acre  of 
land  may  be  ancient  demesne,  thouffh  the  manor  of  which 
it  is  parcel  is  not  so;  vide  1  Rol.  Abr.  321. 
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ANCIENT     all  of  which  are  now  changed  into  pecuniary  renU^  and  in 
consequence  thereof,  they  had  many  immunities  and  pri- 
vileges granted  to  them  **. 
Privileges  of  Lord  Coke  enumerates  six  privileges  which  tenants  in 

t  111  leuure.        ancient  demesnes  are  to  enjoy,     i .  That  they  shall  not  be 

impleaded  for  any  of  their  lands,  8cc.  out  of  the  said  ma- 
nor, but  are  to  have  justice  administered  to  them  at  their 
own  doors,  i,  e.  in  a  peculiar  court  of  their  own,  called  a 
court  of  ancient  demesne,  by  a  peculiar  process  denominated 
a  Petit  Writ  of  Droit  Close^  directed  to  the  bailiffs  of  the 
king^s  manors,  or  to  the  lord  of  the  manor,  if  it  be  in  the 
hands  of  a  subject^  (i).  a.  They  cannot  be  impanneledon 
jury  at  Westminster,  or  elsewhere  in  any  other  cwirt,  upon 
any  inquest  or  trial  of  any  cause  ^.  3.  They  are  exempt 
from  all  manner  of  tolls  in  fairs  and  markets^  in  respect 

^  4  Inst.  26g.  ^  4  Inst  269 ;  Fitz.  N.  B. 

^  Ibid.;   see  1  Rol,  Abr.     11. 
332;  F.  N.B,  11. 


(1)  But  it  must  appear,  1.  That  the  lahd  is  ancient  de- 
inesne;  for  if  a  fine  levied  of  those  lands  in  C.  B.  be  still 
in  force,  the  lands  are  frank  fee  till  it  be  reversed ;  and 
therefore  may  be  impleaded  at  conmion  law.  a.  The  land 
must  be  holden  of  the  manor,  being  ancient  demesne.  3.  It 
must  be  holden  by  knight's  service,  because  husbandry  is 
the  cause  of  the  privilege.  There  must  be  suitors,  (and 
.  more  than  one)  otherwise  there  would  be  a  failure  of  jus- 
tice 4  for  the  suitors  are  judges,  and  if  the  tenant  accept  a 
release  of  his  l6rd  of  his  seigniory,  or  the  seigniory  be  other- 
wise extinguished,  by  reason  of  the  se^in  of  the  king,  or 
otherwise ;  or  if  the  lord  disseise  his  tenant,  and  make  a 
feoffinent  in  fee  :  or  if  the  lord  grant  the  services  of  his 
tenant,  and  the  tenant  attorn,  in  either  of  these  cases  it  is 
aaid,  that  the  tenant  may  remove  the  cause  out  of  the  lord's 
court.  4.  Inst.  269.  Also,  if  the  manor  and  demesnes  of 
the  manor  be  in  dispute,  it  must  be  impleaded  at  common 
law^  and  not  in  the  lord's  court,  for  otherwise  the  lord 
Would  be  judge  in  his  own  cause.     1  Salk.  56,  fi.  1 . 


DEMESNE 
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of  all  diiags  concerning  hiisl^andry  wd  8i|i3ten&nce'  (i).  jANCIENJ 
4*  They  are  said  to  be  free  of  taxes  and  tallages  by  parlia- 
mentSi  unless  specially  named  "^  (a),  g.  That  they  were 
not  obliged  to  contribute  to  the  expenses  of  kpights  of 
pariiament '.  6.  That  if  several  tenants  be  separately 
distrained  for  services  which  they  are  not  obliged  by  the 
eustom  of  the  manor  to  perform,  they  may,  for  saving  ex- 
pense, all  joii)  in  a  writ  of  momtraverunt  <>  (3). 

But  lands  iu  ancient  demesne  are  extendible  upon  a 
iulM€  merchant f  ttaple,  ot  elegit^  because  upon  an  elegit, 
the  title  of  the  land  is  not  directly  put  in  plea  in  the  king's 
courtP. 

*  4  Inst.  269 ;  1  Rol.  Abr.  ^  a  Inst.  397 ;  4  Inst.  270, 
3$i,  S.P.  S.P;Moor,«u,S.P;Hob. 

"*  4  Inst  269.  47;    Moor,  211,    pi.  351 ; 

■  Ibid.  and  1  Brownl.  234,  S.  C.* 

•  Ibid. 

(1)  But  this  privilege  does  not  extend  to  him  who  is 
a  merchant,  and  gets  his  living  by  buying  and  seUing,  but 
is  annexed  to  the  person  in  respect  of  the  land,  and  to 
those  things  which  do  giow  and  are  the  produce  of  the 
lands.    F.  N.  B.  228;    2  Leon.   191;    Cxo.   Eliz.  227; 

1  Leon.  231,  233;  2  Inst.  221,  S.  P. ;  but  the  privilege 
extends,  it  is  said,  to  tenant  in  ancient  demesne,  whether 
he  hold  in  fee,  for  life,  years,  or  at  will.     1  Rol.  Abr.  322 ; 

2  Leon.  191.  But  quare  as  to  tenant  for  years,  or  at  will. 
And  see  2  Bor.  1047.   , 

(2)  That  regularly  all  general  acts  of  parliament  extend 
to  ancient  demesne  lands ;  vide  2  Inst.  270;  1  And.  71. 

(3)  Where  the  tenants  in  ancient  demesne  are  distrained 
to  do  the  lord  other  services  cuid  customs  than  they  or  their 
ancestors  have  formerly  done,  they  may  have  a  writ  of 
mojMiravenmt  directed  to  the  lord,  commanding  him  not  to 
distrain  for  other  services  ;  and  if  he  will  still  distrain,  &.c. 
then  by  a  writ  directed  to  the  sheriff,  he  may  command  him 
not  to  demand  or  distrain  for  other  services;  and  if  he  still 
peraiat,  then  he  may  raise  the  posse  camiiatm,  or  command 
the  neighbours  to  rescue  and  restore  the  distress  ;  but  the 
usual  course  is,  that  if,  after  the  writ  to  the  sheriff,  the 
lord  will  distrain,  to  sue  out  an  Muthmeta  acainst  him, 
returnable  in  ope  of  the  courts  of  record  at  Westminster^ 
to  answer  the  contempt.    Plow.  129. 

P  4 


DEMESNE. 


2ig  ELBMENTS    Ol^  [BOOK  II.    PARt  II. 

ANCtEMT  These  tenants,  therefore,  though '  their  tenure  be  abso* 
lutely  copyhold,  have  an  interest  equivalelit  to  a  freehold, 
for,  notwithstanding  their  services  were  of  a  base  and  vil* 
lainoos  original  %  yet  the  tenants  were  esteemed  in  all 
other  respects  to  be  highly  privileged  villains;  and  espe- 
cially for  that  their  Services  were  fixed  and  determinate, 
^and  that  they  could  not  be  compelled  (like  other  villains) 
to  relinquish  these  tenements  at  the  lord's  will,  or  to  hold 
them  against  their  own :  ^*  et  ideo,  says  Bracton,  dicunlur 
Uberi/'  Brittou  also,  from  such  their  freedom,  calls  them 
absolutely  «oA:ei7iai»,  and  their  tenure  sokenumries\  which 
he  describes'  to  be  ^'  lands  and  tenements,  which  are  not 
held  by  knight-service,  nor  by  grand  serjeanty,  nor  by 
petit,  but  by  simple  services,  being  as  it  were  lands  enfran- 
chised by  the  king,  or  his  predecessors,  from  their  ancient 
demesnes."  And  the  same  'name  is  also  given  them  in 
Fleta*.  Hence  Fitzherbert  observes*,  that  no  lands  are 
ancient  demesne,  but  lands  holden  in  soccage ;  that  is, 
not  in  free  and  common  soccage,  but  in  this  amphibious 
subordinate  class  of  villain-soccage.  And  it  is  possible, 
that  as  this  species  of  soccage  tenure  is  plainly  fomided 
upon  pr^dial  services,  or  services  of  the  plough,  it  may 
have  given  cause  to  imagine  that  all  soccage  tenures 
arose  from  the  same  original,  for  want  of  distinguishing, 
with  Bracton,  between  free-soccage  or  soccage  of  frank- 
tenure,  and  villain-soccage  or  soccage  of  ancient  de- 
mesne. 

Lands  holden  by  this  tenure  are  therefore  a>  species  of 
copyhold,  and  as  such  preserved  and  exempted  from  the 
operation  of  the  statute  of  Charles  11.  Yet  they  differ  from 
common  copyholds,  principally  in  the  privileges .  before- 
mentioned  :  as  also  these  tenants  differ  from  freeholders 
by  one  especial  mark  and  tincture  of  villainage,  noted  by 
Bracton,  and  remaining  to  this  day ;  viz.  that  they  cannot 

^  Gilb.  Hist,  of  Exch.  16,        •  L.  i,  c.  8. 
30-  •  N.  B.  13. 

'  C.  66. 
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he  conreyed  from  man  to  man  by  the  general  common  ANCIENT 
law  cenyeyances  of  feoffioient,  and  the  rest,  but  must  pass  ^^^^^*- 
by  surrender  to  the  lord  or  his  steward,  in  the  manner  of 
common  copyholds;  yet  with  this  distinction",  that,  in.  the 
surrender  of  these  lands  in  ancient  demesne  it  is  not  used 
to  say,  ''  to  hbld  at  the  trill  of  the  lord"  in  their  copies, 
but  only  **  to  hold  according  to  the  custom  of  the  manor*,'* 

An  estate  in  ancient  demesne  is  holden  by  copy  of 
court  roll,  in  like  manner  as  that  now  usually  styled 
copyhold;  but  the  form  of  their  admittance  differs  in  this, 
that  the  tenant  by  ancient  demesne,  or  customary  freehold, 
is  admitted  to  hold  simply  according  to  the  custom  of  the 
manor,  whilst  the  copyhold  tenant  is,  as  we  have  seen, 
admitted  to  hold  at  the  will  of  the  lord,  according  to  the 
custom*  of  the  manor^  (i). 

Another  difference  in  these  two  estates  is,  that  although 
both,  pass  through  the  medium  of  a  surrender,  yet  the  cus- 
tomary freeholder  is  not  in  by  the  demise  of  the  lord,  as  a 
copyholder  is,  but  by  the  surrenderor.  In  making  out  a 
title  to  customary  freeholds,  therefore,  the  estate  of  the 
surrenderor  is  all  that  need  be  shown,  the  lord  being  a 
mere  instrument,  whereas  in  copyholds,  a  grant  from  the 
lord  must  be  shown*. 

It  has  been  observed  in  a  preceding  note,  that  if  a  fine  be  How  aneient 

,  demesne  may 

levied,  or  recovery  suffered  of  lands  in  ancient  demesne,  become  frank- 
this  makes  them  frank-free  S     But  if  the  lord  be.  not  a 

■  Kitch.  Courts,  194.  ffoble,  Carth.  432 ;  Comb. 

»  2  Blac.  Com.  99.  387,  S.  C.         ^ 

y  See  Hughes  v.  Harrys,  •  See  Crowther  v.  Oldford, 

Cro.  Car.    229 ;    Smith   v.  1  Salk.  365.  • 

Page,  2  Salk.  100;  Galev.  •  4  Inst.  270;  10  Co.  50. 


(1)  Hence  the  student  is  to  be  attentive,  in  the  perusal 
of  abstracts  of  title  to  copyholds,  to  observe  that  these 
words  are  in  the  admittance,  as  he  must  otherwise  presume 
it  to  be  a  customary  freehold,  and  not  a  mere  copyhold 
ttnure.    And  see  Uo.  Lit.  88,  a,  n.  11. 
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AMa[fiNT  party,  he  may  have  a  writ  of  disceity  and  avoid  the  fioe  or 
recovery  (i);  for  lands  in  ancient  demesne  were  not  origi- 
nally within  the  jurisdiction  of  the  courts  of  Westminster ; 
and  the  tenants  enjoy  die  privilege  not  to  be  called  from 
&e  business  of  the  plough  by  any  foreign  litigation  ^ 

If,  however,  the  lord  be  party,  then  the  lands  become 
frank-^free,  and  are  within  the  jurisdiction  of  the  courU  of 
Westminster ;  for  the  privilege  of  ancient  demesne  being 
established  solely  for  the  bendit  of  lord  and  tenant,  they 
may  destroy  it  at  pleasure^. 

If  a  fine  be  levied  of  lands,  part  ancient  demesne,  and 
part  frank-free,  and  the  lord  bring  a  writ  of  ditceU,  the 
court  of  B.  R.  upon  view  of  the  transcript  of  the  record, 
and  proof  that  part  are  ancient  demesne,  will  reverse  and 
avoid  the  fine  as  to  that  parcel ;  but  they  will  not  order  the 
fine  to  be  torn  off  the  file,  as  in  cases  where  the  whole  fine 
is  reversed,  because  it  shall  stand  good  as  to  the  frank-fee ; 
but  they  will  order  a  mark  to  be  made  on  the  fine,  to  signify 
that  it  is  cancelled  as  to  that  part ;  and  in  this  case  the  ter- 
tenant  must  be  made  party  by  scire  facias;  for  otherwise 
the  conusance  of  him  that  was  party  to  the  fine  shall  not 
bind,  if  the  tenements  are  frank-free :  because  by  that 
nieans  the  ter-tenant  might  be  dispossessed  without  notice: 
whereas  if  he  appear  upon  the  scire  facias^  he  may  plead  a 
release  or  confirmation  in  bar,  and  so  preserve  his  posses- 
sion ^.    But  if  a  fine  be  levied  of  land  all  ancient  demesne, 

^  7  H.  4,  44 ;  1  Rol.  Abr.  Dy.  72,  marg. ;  Dalis,  12. 
337.  ^  keilw.  43  ;  i  Rol.  Abr. 

*  «  Kol.  Abr.  324 ;  1  Salk.  775 ;  1  leon.  290 ;  Cro.  Eliz. 

57 ;  Finch  Law,  i^\sed  vid.  417. 


(1)  But  he  cannot  bring  a  scire  facias,  because  not  a 
Mfftyto  the  fine  or  recovery,  3  Lev.  419,  that  a  termor  may 
MFe  a  writ  of  discettp  and  xaakeSt  ancient  demesne  at  least 
dwriag  the  tenn«  1  BoL  Abr.  ^j.  And  see  as  to  this  re- 
medjrt  J2er  v.  Hadiowp  a  Bl.  Aep.  1170;  Rex  v.  Mead, 
a  Wils.  17;  Zouchv.  ThompsQti,  i  Ld.  Raym.  177.. 


DEMESNE. 
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and  the  lord  reverse  it  by  writ  of  disceit,  it  seems  doubtful  .ANCIENT 
from  tbe  books,  whether  the  fine  shall  stand  good  between 
the  parties  (i);  some  say,  that  it  ought  not  to  be  wholly  set 
aside,  nor  the  conusor  restored  to  his  land  against  his  own 
solemn  acknowledgment  on  record,  especially  since  the 
lord,  who  brings  the  writ  of  disceitf  seeks  nothing  but  to 
restore  the  land  to  the  privileges  of  ancient  demesne^ 
others  on  die  contrary  hold,  that  tiie  writ  of  diseeitf  and 
the  reversal  thereupon,  wholly  avoid  the  fine,  and  restore 
the  conusor  to  the  possession  of  the  land ;  and  tixe  conu- 
sance, though  on  record,  shall  be  no  estoppel ;  because  it 
was  made  in  a  court  that  had  no  jurisdiction  of  die  ftiatter ; 
and  therefore  the  whole  proceedings  coram  noujudice*  (2). 
And  if  the  lord  enfeoff  another  in  the  tenancy,  this 
makes  the  land  frank-free,  because  the  services  are  per- 
petually extinguished  ^  So  if  the  lord  release  to  die  te- 
nant all  his  right  in  die  tenancy,  or  if  he  confinn  to  him 
to  hold  by  certain  seirides  at  the  common  law,  these  will 
make  the  land  frank-free^, 

•  Bro.    tit.    Fine,    101  ;        '  Rol.  Abr.  324. 
17E.  3,  31  ;  F. N. B.  98, a ;        «  See  Rol.  Abr.  324,  325, 
9H.  7,  12 ;  8  £.  4,  6 ;  1  Rol.    and  die  cases  there  cited. 
Abr.  863;   F.N.  B.  19;    4 
Inst.  270 ;  Cro.  Eliz.  47 1 . 

(1)  But  if  after  the  fine  levied,  the  conusor  release  to  the 
conusee,  and  his  heirs,  or  confirm  his  estate,  he  shall  retain 
the  lands,  notwithstanding  the  fine  be  destroyed ;  because 
by  the  release  or  confirmation,  his  estate  will  be  made  firm 
and  rightful.  4  Inst.  470 ;  10  Co.  50 ;  Fitz.  Disceit,  37 ; 
1  Leon.  290.  If  tenant  in  tail  of  lands  in  ancient  demesne, 
lease  for  sixty  years,  and  afterwards  levjr  a.  fine  widi  pro- 
clamations in  the  Common  Pleas,  and  this  be  reversed  in  a 
writ  of  disceit y  yet  by  the  better  opinion,  quoad  the  lessee, 
this  fine  shall  be  avoided,  but  shall  make  the  lease  jgood 
against  die  issue  in  tail.  1  Leon.  230  j  and  see  1  Cutw. 
710,711. 

(2)  See  more  of  the  suspension  or  destruction  of  tbe 
customary  descent.  Sec.  incident  i^  landii  in  a:ncient  de- 
mesne, Rob.  Gav.  70,  73. 
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CHAP.  III. 

OF  ESTATES  IN  GAVELKIND. 

GAVELKIND.  J-  HE  tenure  called  Gravelkind  is  generally  acknowledged 
— — -  to  be  of  feudal  origin,  and  a  species  of  soccage  tenure ', 
and  is  supposed,  before  the  Norman  cdnquest,  to  have 
been  the  grand  custom  of  the  realm  ^.  But  it  is  now  to 
be  found  chiefly  in  the  county  of  Kent,  (i)  where  it  is 
generally  supposed  to  have  been  preserved  from  the  inno- 
vations of  the  Conqueror,  by  the  well-known  and  suc- 
/  cessiul  struggles  made  by  the  Kentish  men  to  preserve 

*  Wright,  207,  211;  and    and    devised  as   estates  at 
being  such  is  within  thestat.    common  law. 
12  Car.  2,  and  is  conveyed        ^  Seld.  Analect.  1. 2,  c.  7. 

(1)  It  appears  that  nearly  all  the  land  in  Kent  was  for- 
merly gavelkind,  see  Stat.  18  Hen.  6;  for  though  this 
custom  extends  only  to  tenements  of  soccage  tenure,  yet 
there  were  very  few  lands  in  that  county  held  by  military 
service.  2  Mayn.  610 ;  Rob.  Gav.  87.  But  the  quantity 
exempt  from  this  custom,  with  respect  to  its  particular 
quality  of  descent,  which  is  the  chief  incident  in  which  it 
differs  from  other  lands,  has  been  greatly  increased  by  the 
dis^velling  statutes.  The  presumption  of  law,  however, 
still  is,  that  all  the  lands  in  the  county  are  gavelkind,  till 
ih&  contrary  is  ^hown,  which  contributes  greatly  to  the 
maintenance   of  the  custom.    Indeed,  the  difficulty  of 

S roving  what  estates  the  persons  comprehended  in  the 
isgavelling  statutes  were  seised  of  at  the  time  of  passing 
those  acts,  together  with  that  of  showing  what  lands 
were  formerly  nolden  by  knight's  service,  and  the  expense 
attending  the  search  of  registers  for  evidence  of  this  Kind, 
have  operated  so  favourably  for  the  custom,  that  it  is  the 
opinion  of  some,  that  there  is  nearly  as  much  land  in  this 
country  subject  to  the  controul  of  the  custom^  as  there 
was  before  the  disgavelling  statutes  wer  nade.  See  Rob. 
Gavelk.  80. 
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their  ancient  laws  and  privileges ;  it  is,  however,  to  be  GAVELKIND- 

znetwith  in  some  other  parts  of  the  kingdoms  where  it   . 

probably  escaped  the  gener&l  fate  of  other  property,  either 
out  of.  favour  to  particular  owners,  or  other  local  or' 
adventitious  circumstances  now  unknown. 

Of  the  many  opinions  concerning  the  original  of'  this 
custom,  the  most  probable  seems  to  be,  that  it  was  first 
introduced  by  the  Roman  clergy,  and  therefore  propa* 
gated  more  extensively  in  Kent,  because  there  the 
Christian  religion  was  first  propagated  (i). 

But  how  this  property  came  to  escape,  and  to  remain 
entire  down  to  the  people  of  Kent  from  their  Saxon  an- 
cestors^ is  not  agreed  among  the  several  antiquaries; 
lome  of  them  tell  us,  that  the  Kentishmen  came  with 
boughs,  and  demanded  their  customs  to  be  confirmed  by 
the  Copqueror,  or  else  resolved  to  oppose  his  march ; 
others  reject  that  story  as  a  monkish  fable,  and  think  the 
Kentishmen  submitted,  and  that  the  custom  came  with 
Odo,  bishop  of  Bayeux,  from  Normandy ;  this,  however, 
appears  to  have  less  probability,  when  we  consider  the 
many  exemptions  of  the  Kentish  lands  from  feudal  slave- 
ries* Probably,  therefore,  notwithstanding  the  reject- 
ing the  story  of  their  opposing  the  Conqueror  with 
arms,  it  might  thus  far  be  true,  that  they  came  with  thieir 
boughs  to  submit  themselves  to  him  on  his  first  entry,  and 
paitioned  for  the  establishment  of  their  rights  and  customs ; 
which  the  Conqueror,  who  was  a  very  politic  prince, 
might,  to  gain  reputation  with  his  new  people,  benignly 
grant  as  an  example  of  his  clemency ;  a  conjecture  which 

*  See  32  Hen.  8,  c.  29  ;^  Kitch.  Courts,  200. 


(1)  This  tenure  is  reckoned  by  the  best  antiquaries  to 
be  the  same  with  the  Saxon  BocUand,  which  was  allodial 
and  exempt  from  the  feudal  iservices.  Somner,  12,  35,  37. 
But  see  more  particularly  of  the  origin  of  this  custom, 
Rob.  Gavelk,  c.  21;  White's  Hist.  Manch.  36;  Wright 
Ten»  207. 


' 
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eAVfiXJKIND.  uppears  the  more  probable,  because  this  complexion  ii 
"  given  to  the  story  by  the  monks  (the  historians  of  those 

times,)  who  are  well  known  not  to  hare  been  very  farour* 
able  to  his  character ;  and  the  romantic  part  of  the  story 
might  be  invented  by  Spot,  to  aggrandize  his  own  mo- 
nastery **. 

The  properties  by  which  this  tenure  is  distinguished 
from  others,  are  various.     But  before  these  be  separately 
noticed,  it  will  be  proper  to  apprize  the  reader,  that  the 
customs  of  gavelkind  are  to  be  divided  into,  i  •  Such  as 
are  parcel  of  and  comprehended  under  the  name  of  gavel- 
kind, as  absolutely  requisite  and  essential  to  the  nature  of 
these  lands,  such  as  partibility  amongst  males  (without 
which  it  cannot  exist,  and  which  will  alone  constitute 
gavelkind;)  and  2.  Such  customs  as  are  collateral  only  to 
gavelkind,  and  not  at  all  essential  to  its  existence  ;  as,  that 
the  husband  shall  be  tenant  by  the  curtesy  of  a  moiety, 
whetiier  he  have  issue  or  no ;  that  the  wife  shall  be  en- 
dowed of  a  moiety,  the  customary  wardship  of  the  infant, 
his  power  of  aliening  at  the  age  of  fifteen,  and   the  like, 
which  are  now  customary  privileges  annexed  to  lands  of 
this  nature  in  some  places  (as  the  county  of  Kent,)  but  not 
in  others  ^ ;  a  distinction  proper  to  be  attended  to,  for 
this  reasQQ,  that  the  courts  of  law  take  judicial  notice  of 
ilie  general  customs  only,  leaving  the  odiers  to  be  spe- 
daUy  pleaded  by  die  party  intending  to  avail  himself  of 
them^(i). 

.^  Taylor's  History  of  Ga-        •  Rob.  Gavelk.  42. 
velkind,  132,  171;  Somner,        ^  Raym.  76;   1  Sid.  107; 
12.  Cro.  Car.  562. 


(1)  As  the  special  usages  and  laws  of  particular  places 
tend,  in  the  instances  where  they  prevau,  to  defeat  the 
course  of  tiie  common  law,  the  general  rule  is,  that  the 
proof  of  a  custom  is  turned , upon  nim  who  would  take  ad* 
vwBtage  of  it,  but  it  is  a  peculiar  fkvour  allowed  by  the 
toorts  of  tow  inthtft  custom,  thftt  dll  lands  whatever,  lyin^ 

in 
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The  first  quality  noticeable  of  this  land  is,  that  it  was  OAVSLSCIill. 

ilienable  by  the  tenants  without  any  licence,  according  ' 

to  the  true  nature  of  the  Roman  patrimonial  property,  and 
very  different  from  the  feudal  servitude.  Their  graiits 
were  likewise  patrimonial,  in  nature  of  the  contracts  in 
the  Roman  law,  and  without  any  feudal  words^  or  reser- 
vation of  tenure  «.  Another  property  is,  that  these  lands  Forfeitar*. 
are  'not  forfeitable  for  felony,  their  maxim  being,  **  the 
father  to  the  bough,  the  son  to  the  plough;"  for  the  feudal 
forfeitures  only  held  in  lands  where  there  were  tenures,  and 
not  in  the  allodial  property ;  and  the  allodial  property  was 
only  forfeitable,  according  to  the  Roman  civil  law,  for 
the  crimen  laste  mqjestatis ;  and  therefore  the  cleigy,  who 
were  judges  with  the  earl,  never  allowed  this  land  to  be 
forfeited  but  for  the  crime  of  high  treason :  subsequent 
statutes,  however,  comprehend  gavelkind,  as  extending 
generally  to  the  whole  land  of  the  kingdom,  imless  gavel- 
kind be  expressly  excepted ;  but  if  a  man  be  outlawed,  or 
abjure  the  realm  for  felony  (i),  he  shall  forfeit  his  lands 

«  Somn.  88. 


in  the  county  of  Kent,  shall  be  presumed  to  be  of  the 
nature  of  gavelkind,  till  the  contrary  be  made  to  appear. 
1  Sid.  138;  2  lb.  153;  3  Keb.  216.  For  which  reason 
this  custom  is  styled  the  Common  Law  of  Kent;  this 
favour,  however,  is  not  allowed  to  gavelkind  in  any  other 
county;  Rob.  Gav.  40,  44.  As  to  the  mode  of  ascertain- 
injg  what  lands  in  Kent  are  of  the  nature  of  gavelkind,  and 
tmat  not,  the  rule  is,  that  all  lands  there  which  were 
(meiently  and  originally  holden  in  soccage  tenure,  whether 
of  free  or  base  soccage,  are  of  the  nature  of  gavelkind ; 
bhi  those  originally  holden  by  knight's  service,  are  not  of 
tit^  i^atnte  of  g\velkind,  because  those  lands,  belonging 
ahciently  to  the  nobility  and  gentry,  would  by  such  di- 
vision, nave  been  rendered  incapable  of  supporting  the 
dignity  of  the  order.    See  Rob.  Gav.  45,  46,  51. 

(1)  Gavelkind  lands  inKent,belongingto  felons,  to  revert 
to  the  heir  after  the  year  flmd  day.  17  E.  s,  st.  i>  c  10. 
If  ondtLwbQ  or  objured,  the  cubtoin  does  not  piev«3. 
Dyer,  3io,b.  in  margin,  - 
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GAVELKIND,  in  gayelkind^  and  his  wife  her  dower  in  them ;  and  though 
•""-"—"—   the  strictness  in  which  the  custom  is  td  be  taken,  because 

derogatory  from  the  common  law,  is  usually  given  as  a 
.  reason  for  this  construction,  yet  the  true  reason  is,  that 
outlawry  sind  abjuring  the  realm  are  punishments  intro* 
duced  since  the  Conquest,  and  consequently  since  the 
establishment  of  gavelkind  in  Kent,  and  therefore  like 
other  new  laws  shall  extend  to  that  custom  ^. 
Owrdiuuliip.         By  the  old  common  law,  the  guardianship  of  infants  in 

soccage,  continued  a  year  longer  than  it  does  at  present, 
c.  e.  till  the  ao^e  of  lifteen' :  and  this  is  still  the  custom  in 
ELenty  for  if  the  tenant  in  gavelkind  die,  leaving  his  heir 
or  heirs  within  the  age  of  fifteen,  the  next  of  blood,  to 
whom  the  inheritance  cannot  descend,  shall  (by  the  ap- 
pointment of  the  lord  (i),  if  there  be  several  of  equal 
degree  of  kindred)  have  the  custody  of  the  body,  lands, 
and  goods  of  such  infant  heir,  until  he  attain  that  age, 
just  as  the  guardian  in  soccage  at  common  law  shall  till 
the  ward  be  of  the  age  of  fourteen,  and  when  he  arrives 
at  the  age  of  fifteen,  shall  deliver  up  to  him  his  goods 
and  lapds,  with  the  improvements  ;  and  shall  in  all  things 
be  charged,  and  have  allowances,  as  the  guardian  in  soc- 
cage at*  common  Jaw  .^. 

^  Bro.  tit.  Oust.  54.  ^  Lamb,  611,  624;  Rob. 

*  See  Glanv.  1.  7,  c.  9.  Gav.  45. 


(1)  Formerly  where  any  tenant  died,  his  heir^  within 
age  might  commit  the  guardianship  to  his  next  relation, 
in  the  court  of  justice  within  whose  jurisdiction  the  land 
was,  (but  the  lord  was  bound  to  see  that  his  accounts 
were  fair,  or  be  himself  bound  to  answer  them) ;  but  this 

S province  the  Court  of  Chancery  has  now  taken  from  in- 
erior  cojarts  since  the  Conquest,   except  only  in  Kent, 
where  these  customs  are  still  m  force,  though  not  usually 
exercised,  because  the  lords,  in  giving  tutors,  do  it  at 
.  their  own  peril  in  the  account,  and  therefore  every  man 
.  thinks  it  dangerous  to  intermeddle.  .  Lamb,  61 1, 61  s^  624, 
625  J  Rob.  C&v.  187. 
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Bat  though  the  custom  imposes  some  confinement  on  the  gavelkind. 
heir  in  gavelkind^  by  keeping  him  in  ward  longer  than  is     "  " 

permitted  by  the  course  of  the  common  law,  yet  it  makes  ^fi^^'****  ^ 
him  ample  amends  by  the  favour  allowed  to  him  afterwards; 
which  is  to  alien  his  lands  as  soon  as,  by  attaining  the  age 
of  fifteen,  he  is  out  of  that  custody '.  For  the  infant  is  reo 
koned  at  full  age  to  sell  for  money,  or  other  valuable  const- 
deration  at  fifteen ;  this  they  undoubtedly  took  from  the 
civil  law,  which  reckons  fourteen  the  etas  pabertatU ;  for 
they  reckoned,  that  though  the  infant  had  ended  his  years 
of  guardianship  at  fourteen,  yet  he  might  not  have  com- 
pleted his  account  with  his  guardian  till  the  age  of  fifteen, 
and  that  was  esteemed  to  be  the  age  when  he  was  com- 
pletely out  of  guardianship"'.  The  liberty  of  selling  was 
allowed  at  the  age  of  fifteen  for  the  convenience  and  ne- 
cessity of  commerce,  which  in  these  small  divided  shares 
was  absolutely  necessary ;  yet  it  was  allowed  under  such 
limitations  and  restrictions,  that  the  infant  could  not  be 
wronged  or  imposed  upon ;  therefore  an  infant  that  sells 
must  have  a  valuable  consideration  (i),  because  otherwise 
it  is  a  plain  sign  that  the  infant  was  defrauded.  Also,  if  a 
woman  sold  at  the  age  of  fifteen  camA,  matrimonii  prato- 
euH,  this  was  a  good  conveyance ;  for  marriage  was  rec- 
koned to  be  a  good  and  sufficient  consideration.  It  must 
moreover  pass  hy  feoffment,  and  the  livery  upon  the  feoiBf^ 
ment  must  be  made  by  the  infant  in  person,  because  an 
infant  cannot  appoint  an  attorney  by  the  common  law ;  and 
8ince.the  express  words  of  the  custom  do  not  derogate  from 

'  See  Rob.  Gav.  193.  "*  Lamb.  624. 


(1)  Sed  vid.  this  dubitat.  Rob.  Gavelk.  217,  where  it  is 
said,  tha^  the  copies  of  the  curtumals  differ,  and  no  in- 
stance to  be  found  on  record,  where  the  consideration  is  set 
forUi,  which  it  probably  would  be  if  a  consideration  were 
neccsaaiy. 

▼OL.   HI.  Q 
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GAVELKIND,  the  common  law  in  that  point,  an  equitaUe  oonstruction 

shall  not  be  admitted  to  make  it  derogate  °  (i). 

For  this  custom,  like  all  others  which  are  derogatory 
from  the  common  law,  is  to  be  construed  strictly;  because 
as  far  as  the  particular  custom  hath  not  derogated  from  the 
law,  the  general  custom  of  the  whole  kingdom  ought  to 
prevail ;  and  we  are  not  to  presume  that  the  particular  cus- 
tom goes  farther  than  by  notorious  facts  may  appear; 
therefore  in  this  case,  if  an  infant  in  gavelkind  be  disseised, 
and  release  to  his  disseisor,  or  release  to  a  disconiinuee, 
it  is  not  within  the  custom,  and  therefore  void ;  so  if  he 
make  a  feoffinent  with  warranty,  the  warrajaty  is  not 
comprehended  within  the  custom,  and  so  void ;  for  the 
custom  reaches  no  farther  than  a  conveyance  by  a  naked 
feofibaent^.'  It  must  be  lands  inpossession,  and  not  in  rever- 
sion or  remainder,  because  the  true  value  of  a  reversion  or 
remainder  cannbt  be  known  or  computed,  and  therefore  the 
greater  need  of  more  than  ordinary  discretion  in  such  a 
case,  which  is  not  found  in  infants ;  besides,  a  reversion 
or  remainder  could  not  be  immemorial ;  and  therefore  the 

'»  Lamb.  625;  And.  193.      Gav.  198,  212,  214,  217; 
•  Rol.  Abr.    568;    Rob.    and  see  Gilb.Dev.  153. 


(1)  Whether  the  ceremony  of  livery  was  ever  annexed 
to  those  allodial  grants  in  the  Saxon  times,  or  whetiier  it 
came  in  with  the  feudal  grants,  seems  doubtful ;  yet  if  the 
lands  did  formerl}r  pass  by  a  grant,  when  the  other  way  of 
conveyance  was  introduced,  they  always  pass  them  by 
feoffment^  as  the  most  solemn  manner ;  for  suosequent  laws 
having  made  that  solemn  ceremony  before  the  men  of  the 
country  absolutely  necessary  to  convey  land,  the  ceremony 
passed  without  distinction  into  the  being  of  this  custom,  and 
80  it  hath  always,  I  suppose,  continued  ever  since  the  Nor- 
•  man  times ;  but  it  hath  been  doubted,  whether  a  lease  and 
release  will  not  be  a  good  conveyance,  as  amounting  to  a 
feoffment.  9  Co.  76;  Rol.  Abr.  568;  Lamb.  625;  the 
better  opinion,  however,  seem  contraiy ;  see  Rob.  Gavel. 
195,  215. 
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custom  could  not  be  thereunto  appendant,  because  the  im-  gavelkind. 

memorial  customs  only  were  confinned  by  the  Conqueror ;  ••-■*^— — 

90  that  since  the  Norman  conquest  such  a  sale  cannot  be 

adjudged  legal  ^    He  must,  moreover,  it  seems,  be  seised 

in  fett  and  not  in  tail  only ;  for  the  custom  shall  never 

enable  him  to  do  a  tcrif  by  working  a  discontinuance  of  the 

estate-tail,  by  making  a  feoffment  *>•  It  must  also,  accord- 

mg  to  some,  be  land  coming  by  descent^  and  not  by  pur« 

diaae,  or  by  will,  because  the  infant's  purchase  could  not 

be  a  subject  matter  for  the  custom ;  for  the  Conqueror  must, 

u  is  said,  be  presumedtto  confirm  nothing  but  a  privilege 

that  is  iKUBoemorial ;  therefore  it  must  be  governed  by  the 

general  laws  of  the  kingdom  ^    But  Mr.  Robinson  thinks 

this  conclusion  too  hastily  drawn,  the  words  of  the- greater 

lumber  of  records  being  more  general,  and  appearing  to 

aBow  of  alienation  by  quilibet  tenens,  &c.  without  regard  to 

the  mode  of  acquisition  *. 

An  infant  in  gavelkind  shall  have  his  age,  and  all  other 
privileges  of  the  infant  at  common  law,  because  though  he 
hath  the  privilege  of  alienation  at  fifteen,  yet  that  doth  not 
take  from  ham  any  privilege  he  had  before  at  the  commen 
law*. . 

In  most  places  also  a  tenant  in  gavelkind  had  a  power 
of  devising  lands  by  will,  even  before  the  statute  for  that  ' 
purpose  was  made  * ;  for  the  allodial  property  follows  the 
rales  of  the  civil  law,  which  permits  any  person  to  make 
his  will,  and  dispose  of  his  estate,  and  this  notion  the  clergy 
leem  to  have  brought  over  into  all  those  allodial  posses* . 
lioQs,  and  the  custom  has  continued  ever  since'  (i). 

'  fiendl.  33,  pi.  52 ;  Lamb.  •       •  See  Rob.  Qav.  117. 
627.  *  Rol.  Abr.  144. 

«  Vmghan  v.  Holdesl Cio.        "  Cro.  Car.  561 ;  F.N.  B. . 
Jac.8o;  Rob.  Qav.  218.         198.    See  Rob.  Qav.  234; 

'  Bend.  33,  pi.  52 ;  Lamb,    and  1  Watk.  Copyh.  131. 
627 ;  Noy,  40.  »  Cro.  Eliz.  561 ,  562. 

(i)  But  by  the  express  words  of  the  statute  of  firauds, 
«9  Car.  2,  c;  3,  s.  5,  the  devise  of  gavelkind  lands,  as  of 
other  lands,  must  be  in  writing. 

Q  2  It 
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GAVELKIND.  Another,  and  the  most  remarkable  property  of  gavelkind 
—  lands,  which  is  said  to  run  through  all  the  lands  in  Kent^, 
respects  the  rule  of  descent,  which  is  not  to  the  eldest, 
youngest,  or  any  other  son  in  particular,  but  to  all  the  sons 
together,  which,  indeed,  it  should  seem,  was  anciently  the 
usual  course  of  descent  throughout  England  *. 

This  peculiar  quality  of  the  generality  of  lands  in  the 
county  of  Kent,  is  not,  however,  universal,  for  those  an- 
cient tenements  or  fees,  says  Hale,  that  are  there  held 
anciently  by  knight's-serviQ/Sj  are  descendible  to  the  eldest 
son  * ;  and  Wright  is  of  opinion,  that  it  was  not  a  particu- 
lar or  proper  effect  of  gavelkind  tenure  ^,  but  that  it  was 
rather  the  ancient  course  of  descent  retained  and  continued 

* 

in  that  county,  as  best  suiting  its  genius  and  usages^. 
Calthorpe  also  supposes  this  peculiar  mode  of  descent  to 
have  prevailed  in  Kent,  as  best  suiting  the  constitution  or 
circumstances  of  that  county,  which  had  been  subject  to 
foreign  invasions,  and  therefore  concludes,  that  the  inherit- 
ance was  made  to  descend  in  gavelkind,  '^  that  every  man 
there  might  be  of  power  of  resistance  \*^  Others  think 
that  this  mode  of  descent  was  introduced  into  England 

y  Chamb.  628.  *  See  authorties  cited  in 

»  See  Glanv.  L  7,  c.  3;    his  Ten.  p.  213,  n.  (1). 
Somn.  89  ;  Hal.  Com.  Law,    ^^J^%J'^}'^  ^^3 ;  and 

Hale  Com.  Law,  225.         ^nd  Copyh.  p.  22. 


It  has  been  doubted,  whether  the  tenant  in  gavelkind's 

fjower  of  devising  before  the  statute  of  wills,  was  a  privi- 
ege  tad  property  of  gavelkind  tenure,  or  not;  but  it  seems 
now  to  be  agreed,  that  such  power  was  not  a  quality  of 
gavelkind,  but  a  privilege  advanced  by  particular  custom, 
collateral  and  foreign  to  the  custom  of  gavelkind.  Vid. 
Somn.  Gavelk.  15;,  172;  1  Lev.  80;  1  Sid.  135,  138; 
2  Sid.  158;  Cro.  Car.  561 ;  and  yet,  considering  a  devise 
as  a  kind  of  alienation,  the  gavelkind  tenant's  power  of 
devising  might  probably  be  inferred  from  his  ancient 
power  to  alien :  and  see  Wright,  207,  n.  (s) ;  Rob.  Gav. 
sec.  V. 
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by  the  notions  of  the  clergy  from  the  Roman  law,  GAVELKIND, 
where  aD  the  land  was  equally  divided  among  the  chil-  — — — 
dren  and  next  relations,  (and  so  are  the  laws  of  the 
Confessor)  and  retained  by  the  Kentish  men  by  the  means 
already  alluded  to^.  The  manner  of  this  descent  is  first  to 
the  male  child^n ;  then  to  the  female ;  and  then  to  col- 
lateral relations ;  and  the  descent,  after  the  manner  of  the 
civil  law,  has  regard  to  the  stirpes,  and  not  the  capiia,  and 
therefore  if  the  eldest  son  have  issue  a  daughter,  she  shall 
inherit  her  father's  share  with  tne  younger  sons  ^. 

For  though  females  claiming  in  their  own  right  are  post- 
poned to  males,  yet  it  is  to  be  understood  that  they  may, 
by  representation,  inherit  together  with  them,  the  same  as 
by  descent  at  common  law.  •  So  that  if  a  man  has  three 
sons,  and  has  lands  in  gavelkind,  and  a  younger  son  die 
in  the  life-time  of  the  ftither,  leaving  issue  a  daughter,  the 
daughter  shall  inherit  tlie  part  of  her  father,  jure  represent 
taiianis,  for  the  custom  having  made  all  the  sons  heirs,  the 
law  implies  all  the  necessary  incidents  and  consequences, 
in  point  of  descent ;  and  the  representatives  would,  in  like 
manner>  be  admitted,  though  the  lands  were  not  purchased 
till  after  the  death  of  her  father*. 

Nor  is  the  particular  quality  of  gavelkind  land  restrained 
to  the  right  Une  only,  but  in  de&ult  of  lineal  heirs,  it  goes 
to  collaterals;  if,  therefore,  one  brother  dies  mthout  issue 
all  the  brothers  shall  inherit  ^ ;  and  in  default  of  brothers^ 
their  respective  issue  shall  take,  jure  representationis,  per 
stirpes,  taking  the  same  portion  of  the  inheritance  as  their 
respective  fathers  would  have  taken,  if  living  K 

And  the  custom  extends  as  well  to  lands  in  tail,  as  those 
in  fee-simple ;  if,  therefore,  a  man  die,  seised  of  lands  in 

*  Seld.  Jur.  of  Intestates,  2  Ld.  Raym.  1024;    1  Salk. 

26.  240 ;  1  P.  Wms.  63 ;  6  Mod. 

'  lits.  210,265;  Co.  lit*  120. 
140,  a  ;  Lamb.  608 ;   Stat.        ^  Co.  Lit.  148,  a ;   Skin. 

Prerog.  Reg.    17    Ed.    2.  385;  Somn.  7. 
Custm.  Kent,  574.  *  Somn.  7  j  Rob.  Gav.  93. 


^Clements  v.  Scudamore, 


Q3 
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CAVKLKIND.  gavelkind  in  tail,  whether  general  or  special^  all  the  sons 

■  shall  inherit  together  as  heirs  of  the  body  ^  for  it  is  part  of 

the  old  fee-simple,  though  the  tail  be  created  de  tixmo '. 

And  it  is  the  same  of  descendible  freeholds^  so  that  if  a 
man  be  tenant  of  gavelkind  land,  to  him  and  his  heirs  pur 
autre  vie,  and  die,  the  customary  heir  shall  be  the  special 
occupanf.  So  also  if  copyhold  lands  descendible  aft^ 
the  manner  of  gavelkind,  be  surrendered  to  the  use  of  a 
man  and  his  heirs,  who  dies  before  admittance,  the  cuA- 
tomary  descent  shall  take  place  °  (i). 

And  the  half  blood  is  equally  an  impediment  to  the 
descent  between  children  of  the  half  blood  in  gavdkind, 
as  at  the  common  law  °. 

As  all  the  sons  in  gavelkind  partake  equally  ef  the  inhe- 
ritance, it  is  but  just  that  they  should  be  equaUy  subject  to 
the  burthens  attendant  upon  it.  ,  If,  therefore^  the  ancestor 
be  bound  by  an  obligation  to  him  and  his  heir%  all  the  sons 
will  be  liable  to  the  debt,  and  in  case  of  the  death  of  either, 
his  representative  will  be  charged  with  the  reBt^(3). 
If,  however, .  the  whole  be  recovered  against  either  sepa- 
rately, he  may  compel  his  coparceners  to  contribute  their 
'  proportions^. 

^  lit.  s.  365 ;  1  Co.  101,  a.  *  See  Barker  v*  Dmham, 

103,  a;   Dyer,  179,  b.  pi.  1  Mod.  loa;  1  Venti  i6i; 

45.  3  Sid.  61 ;  Styl.  145. 

'  1  Mod.  196 ;  Rob.  Oav.  ^  2  Rol.  Abr.  6^8,  pi.  14 ; 

94.  ^  Mayn.  628;  Rob.  Gav. 

■  Salk.  244 ;  Co.  lit.  1 10;  99. 

2  Lev.  138;   3  Keb.  475,  '  Rob.Gav.  116. 

486,  498 ;  a  Vem.  226.  '  lb.  116, 117. 


(1)  If,  however,  the  custom  of  the  manor  of  copvholds 
be  mere  special,  as  that  every  tenant  dying  sei$edp  shall  be 
divided  amongst  the  sons,  it  will  be  otherwise ;  for  if  in 
such  case  the  surrenderee  die  before  admittance,  the  heir 
at  common  law  shall  inherit  by  reason  of  th6  strictness  of 
the  custom  which  requires  a  jeisln.  See  Salk.  243. 

(2)  Of  which  see  more  particularly,  and  how  the  plaintiff 
is  to  proceed  in  such  cases,  Rob.  Oavelk.  113. 
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Bat  it  is  to  be  noticed  that  there  is  a  great  difference  be-  gavelkind. 

tireen  the  descent  of  gavelkind  land,  and  the  words  of  pur-  """ 

chase  of  the  same  land ;  for  if  a  remainder  be  limited  to 
the  ri^t  heir  of  J.  S.  the  heir  at  common  law  shall  take 
it,  and  not  tibe  heirs  iif  gayelkind ;  becanse  this  remainder 
being  newly  created,  conld  not  be  reckoned  to  be  within 
the  old  custom;  for  the  confirmation  of  the  Conqueror 
was  only  to  the  old  privileges,  by  which  the  land  had  been 
enjoyed,  and  not  to  make  exposition  of  any  grant  after- 
wards arising  '• 

But  a  remainder,  when  once  created,  (a  reminder  being 
but  the  residae  of  the  estate  in  the  land)  shall  descend  in 
the  same  manner  as  the  lands  in  possession,  as  if  the  an* 
cestor  die  seised  of  the  reversion,  or  remainder  in  fee,  or  in 
tail  expectant  on  an  estate  for  life,  or  in  tail,  this  shall  be 
divided  amongst  all  the  heirs  male*. 

And  Ae  use,  also,  of  gavelkind  land,  shall  follow  the 
nature  of  the  land  out  of  which  it  issues,  and  be  partible 
amoBgst  all  tiie  males,  it  not  being  a  thing  newly  created, 
but  the  ancient  use',  and  it  will  be  the  same  of  a  trust". 

And  so  profits  (as  of  •  pickage  and  stallage  of  a  fair  or 
market)  which  jurise  from  or  by  reason  of  the  soil,  shall  de- 
scend in  the  same  manner  as  the  land  itself,  by  the  cus- 
tcmi ;  but  otherwise  of  such  as  are  independent  of  the  soil,, 
as  tell,  or  tythes,  which  will  go  according  to  the  common 
law*. 

But  aa  to  lands  descending,  tiie  custom  is  the  law  of  the 
place,  and  cannot  be  altered  but  by  act  of  parliament^  for 
being  the  ancient  Saxon  law,  and  still  continuing  under 
the  Normans,  it  cannot  be  altered  but  by  the  legislature ; 
therefore,  if  lands  escheat  to  the  crown,  and  be  enjoyed  in 
several  descents,  and  be  after  granted  out  by  the  king  in 

'  Co.  lit.  10,  a;  Lamb.  '  See  authorities  in  Rob. 
607;  Hob.  31.  Ga^-j78^ 

•  Lamb.  548;   Dy*  i«8;        x  Moor,  474;  Rob.  Gav. 

Q  4 
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OAVELKINP.  knights  service,  yet  they  descend  in  garelkind,  for  fhe 
'—^'''—  law  of  the  place  cannot  be  controuled  by  the  king's  char- 
ter ^(1). 

The  gabel  or  rent  issuing  out  of  any  gavelkind  land  shall 
ensue  the  nature  of  the  land,  for  the  Conqueror  confirming 
the  privileges  relating  to  the  land,  confirmed  also  the  pri- 
vileges relating  to  the  tribute  or  rent,  which  is  but  the 
profits  of  it.  Hence,  since  the  rent  descends  in  the  same 
manner  as  the  land  did,  it  follows  that  all  renta  issuing  out 
of  such  lands  shall  descend  in  gavelkind,  nor  is  there  any 
difference,  according  to  the  better  opinion,  between  a  rent- 
service  and  a  rent-charge  in  this  case;  and  it  has  accord- 
ingly been  adjudged,  that  a  rent-charge,  granted  out  of 
gavelkind  *land,  shall  descend  according  to  the  rules  of 
descent  in  that  custom,  because  it  is  part  of  the  profits  of 
the  land ;  and  issuing  out  of  the  land,  it  shall  submit 
to  those  rules  which  govern  the  land  out  of  which  it 
springs*  (2). 

But  if  the  rent  be  issuing,  by  one  entire  grant,  out  of 
lands  part  of  which  are  of  the  nature  of  gavelkind,  an'd 
part  of  the  common  law,  the  whole  rent  will  descend  ac- 
cording to  the  course  of  the  land  at  the  common  law, 

y  14  Hen.  8,  9;   26  Hen.  Jac.4g6;  8  Mod.  &08;  10 

8,4;  Nov,  16-  Mod.  417;    11  Mod.  160; 

*  Randal Y.Jenking,MoA.  2   Ld.  Kaym.  1024,  1292; 

96,97;    2  Lev.  87;    2R0I.  WiU.Rep.64,476;   sWiU. 

Abr.  780,  pi.  6.;  Salk.  244 ;  Rep.  63 ;  Sid.  135 ;  Raym. 

aKeb.  214,  292;    1  Vern.  52,76;  Lev.  80;  Rob,Gav. 

489;  Cro.  Car.  411;  Cro.  83. 


(1)  As  to  the  descent  of  gavelkind  lands  in  the  hands  of 
the  croum,  see  Rob.  Gav.  66 ;  and  of  their  descent  in  the 
hands  of  the  lard,  and  of  the  suspension,  8ic.  of  the  custom 
in  such  cases,  lb.  68. 

(2)  See  the  authorities  as  to  the  properties  of  rent  is- 
suing put  of  pvelkind  land,  and  how  far  it  shall  foUow 
the  nature  of  me  land,  Rob.  Gav.  79. 
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which  shall  be  preferred  as  the  most  worthy*.    If,  how-  gavelkind. 
ever,  the  rent  be  reserved  out  of  lands  of  a  different  nature,  — — — 
sudi  rent  will  be  apportionable  on  being  severed  by  act  of 
law,  or  the  act  of  the  party,  and  descend,  a  part  to  the 
customary  heir,  and  the  rest  to  the  heir  at  common  law, 
because  in  this  case  the  rent  is  incident  to  the  reversion,  - 
and  will  therefore  go  as  that  goes\ 

But  though,  generally  speaking,  all  the  sons,  with  re- 
spect to  gavelkind  lands,  are  **  heirs,"  yet  to  some  special 
purposes  they  shall  not  be  accounted  heirs,  as  in  the  case 
of  a  purchase,  a  condition,  or  a  warranty,  for  the  heir  to 
have  the  benefit  of  these,  must  not  be  heir  to  a  special 
intent  only,  but  the  general  and  perfect  heir,  t.  e.  the  heir 
at  common  law^. 

Thus  if  land  in  gavelkind  be  granted  or  demised  to  A, 
for  Ufe,  remainder  to  the  heirs  or  right  heirs  of  J.  S.  who 
has  issue  four  sons,  and  afterwards  the  tenant  for  life  dies, 
the  eldest  son  of  J.  S.  shall  have  the  land,  for  in  this  case 
he  takes  by  way  of  remainder,  and  not  by  descent"*. 

So,  if  a  man  seised  of  lands  In  gavelkind,  make  a  teoE- 
ment  to  the  use  of  his  wife  in  tail,  remainder  to  his  own 
right  heirs,  this  remainder  shall  go  to  the  heirs  by  the 
custom ;  for  it  is  the  old  case,  and  the  heirs  take  by  de- 
scent, and  not  by  purchase,  their  ancestor  having  a  pre- 
cedent estate  of  fireehold  *. 

But  if  a  man  have  lands  of  the  custom  of  borough 
English,  and  likewise  lands  at  common  law,  and  having 
two  sons,  devises  the  latter  to  his  heir  according  to  the 
custom  of  Borough  English,  the  youngest  son  shall  take/ 
and  the  dev}se  shall  not  be  defeated,  because  he  is  not 
heir  at  common  law,  his  eldest  brother  being  alive; 
since  that  was  probably  the  reason  of  his  making  the  de- 

*  1  And.  igi;  I^.  $,  "^  Co.  lit.  lo,  a;  and  see 
ma^.;Noj,  ig.  lb.  n.  (4),  and  Rob.  Gav. 

^  Co.  Lit.  148,  a.  215,  a ;    118. 
Dy« 6>  & ;  4  Co.  120, b.  '  Rob.  Gav.  iig ;  Lainb. 

*  Rob.  Qav.  117.  648* 
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GAVEUINP.  vise,  as  the  latter  would  have  descended  to  him,  had  his 
""— •""""^    brother  been  dead.    So,  if  a  man,  having  gavelkind  landS) 

devises  other  lands  to  bis  heirs  in  j;avelkind,  all  his  sons 
shall  take  as  sufficiently  described  by  his  devise,  though 
not  heirs  at  common  law  ^. 

And  so  if  a  man;  seised  in  fee  of  knds  in  gavelkind, 
make  a  gift  in  tail,  or  lease  for  life,  to  J»  S.  remainder  to 
his  own  right  heirs,  it  seems  that  all  his  sons  shall  take  by 
the  name  of  heirs,  for  the  remainder,  limited  to  the  right 
heirs  of  the  donor,  is  only  a  reversioner,  he  bearing  in  him- 
self, daring  his  life,  (in  judgment  of  law)  all  his  heirs,  and 
therefore  the  heir  shall  have  it  by  descent*.. 

So,  for  a  condition  broken,  the  heir  at  common  law 
shall  enter,  because  the  condition  is  a  thing  of  a  new  crea- 
iioUf  altiiough  collateral  to  the  land,  being  not  in  any 
manner  like  tiierent,  which  is  part  of  the  profits  of  the 
land  itself;  but  when  the  eldest  son  hath  entered  for  the 
conditiosi  broken,  the  younger  childr^i  shall  enjoy  the  land 
with  him ;  and  the  reason  is^  because  the  eldest  son  is  in 
of  the  old  estate^  wbioh  is  still  under  the  control  and  di- 
reotion  of  the  ci»tom\ 

But  it  seems  that  a  distinction  ought  to  be  taken  between 
a  condition  in  gioss^  and  a  condition  incident  to  a  rever- 
sion, for  Q^  the  latter  the  ipedal  heir  shall  take  advan^ 
tage  (1). 

If  a  man,  seised  of  fee-simple  lands,  and  also  of  lands  of 
the  nature  of  gavelkind  lands  and  borough  English,  ao- 
knowledge  a  statute,  and  die,  the  heir  at  law  may  make  the 
qpecial  or  customary  heirs  coutribate  in  pn^rtion^  be- 

'  Jfewcomm  t.  BarUkam,       *  lamb.  608;  -Co.  lit  11, 
a  Vem.  73a }  Pmc.  CXi.  464.    I3,b;  Plowd.  57,a;  Rob. 
•  Co.  Ut.  aa^  b;  Dav.    Oav.  119. 

31*  a- 


timamt'^-'^iai^i^mimmmtmmt^^^  am  — ^p^>»^—i ^^^m 


(1)  See  Rob.  Oavelk.  lao,  where  ako  cases  vriO  be 
fomid  to  sbow  when  woirds  of  condition  in  a  will  shall  be 
construed  a  limitation. 
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caufie  all  of  them  come  in  as  heirs  of  the  land  descended,  GAVXiKiNlx 
and  are  equally  chargeable  with  the  debts  of  the  ancestor^    — — — 

As  to  warranty^  uid  its  manner  of  affecting  heirs  in 
gavelkind^  the  law  stands  thtts(l) :  if  a  man  enfeoff  another 
of  lands  with  warranty^  and  dies^  leaving  issue  seyerai 
sons,  and  lands  in  gavelkind  to  descend  to  tii&ta,  the  war^ 
nmty  shall  descend  only  on  the  eldest  son,  as  heir  at  com* 
qion  law ;  fot  warremiy  being  a  covenant  dUHnct  from  and 
collateral  to  lands/  it  could  not  oomfe  under  the  character 
and  denomination  of  privileges  belonging  to  lands  which 
tlie  Conqueror  confirmed,  and  therefore  must  be  governed 
by  the  rules  of  common  law,  which  will  carry  it  to  the 
heirs  at  conmion  law ;  however,  in  this  case,  if  the  feofiee 
be  impleaded,  he  may  vouch  all  the  heirs  in  gavelkind,  that 
he  may  havB  the  full  benefit  of  his  warranty;  and  thkt 
their  limds  bmig  subject  to  ike  wartanty,  Ihey  may  be 
called  in  to  the  defence,  that  they  may  not  lose  their  lands 
without  being  concerned  in  the  defence  against  the  oppo- 
site title ;  but  m  this  case  the  feoffee  may,  if  he  please, 
vouch  only  the  heir  at  common  law,  as  the  person  on 
whom  the  warranty  descends;  so  that  it  is  left  to  his 
choice,  either  to  vouch  all  the  heirs  by  the  oustom,  that 
he  may  recover  in  value  firom  them  all,  or  only  vouch  the 
heir  at  common  law^. 

But  the  great  question  is,  in  case  all  the  heirs  are  vouched, 
and  the  heir  at  comm<m  law  happ^oks  to  have  nothing  at 
the  time  of  the  voucher,  so  that  the  recovery  in  vafaie  lies 
open  the  younger  brothers,  who  in  such  case  shall  deraign 
the  warranQr  paramotmt,  and  recover  the  recdil^eiice  in 
value?  Some  have  been  of  opinion,  that  as  they  are  vouched 
together,  thej  shall  all  vouch  over,  and  that  the  recom* 

»  Hob.  «6 ;  Co.  Lit  376.         *  Hob.  31 ;  €0.  lit.  3:76, 

a,b. 

t 

(i)  Of  this  see  more  ilob.  Gavelk*  isg. 
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GAV£LKlNl>«  pence  in  value  shall  enure  according  to  the  loss' ;  whilst 
^""""""■~"   others  have  held,  that  it  is  ag^st  the  maxim  in  law, 

that  they  who  are  not  heirs  to  the  warranty  should  join  in 
voucher,  or  take  benefit  of  a  warranty  which  did  not  de- 
scend to  them;  and  therefore  the  heir  at  common  law  only, 
on  whom  the  warranty  descended,  shall  deraign  it,  and 
recover  in  value ;  but  this  is  denied  to  be  law  on  the  other 
side;  for  by  the  rule  of  law,  the  vouchee  shall  never  sue  to 
have  execution  in  value  till  execution  is  sued  against  him, 
and  therefore  he  cannot  have  execution  in  value ;  they  urge 
farther,  it  would  be  contrary  to  the  rules  of  reason,  and 
equity,  that  the  heir  at  common  law  should  have  all  the 
benefit,  while  the  special  heirs  should  sustain  all  the  loss ; 
and  to  strengthen  this  opinion,  my  Lord  Coke  adds,  that 
the  reason  given  in  the  books,  why  the  special  heirs  should 
not  be  vouched  only,  is,  because  if  they  were  only  vouched, 
they  would  lose  the  benefit  of  the  warranty  paramount; 
and  therefore  the  heir  at  common  law  shall  be  called  upon 
with  the  rest,  that  they  may  all  deraign  the  warranty 
paramount  "*. 

It  is  said  that  the  eldest  son  only  is  rebutted  by  the  war^- 
ranty ;  for  a  warranty  being  a  covenant  distinct  from  lands, 
the  confirmation  of  the  Conqueror,  which  related  only  to 
lands,  and  the  privileges  belonging  to  lands,  could  not 
extend  to  it;  so  that  in  its  descent  it  must'  be  directed  by 
the  rules  of  the  common  law,  and  so  go  to  the  eldest  son 
and  bind  him"(i). 

*  Co.  lit.  376,  b.  •  Lamb.  608 ;  Co,  Lit.  27, 

^  Ibid.;  ana  see  Rob.  Gav,    a;   Cro.  Eliz,  431;    Leon. 
130.  112,  pL  154. 

.  (i)  But  qaart^  for  in  Leon.  113,  there  is  a  case  to  this 
efied; :  aformedon  in  descender  was  brought  by  three  sons 
of  lands  in  gavelkind,  and  the  warranty  of  their  ancestor 
was  pleaded  against  them  in  bar;  upon  which  they  were 
at  issue,  whewer  assets  by  descent  or  not;  and  it  was 
found  by  special  verdict  that  the  father  of  the  demandants 

was 
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Three  men  levied  a  fine,  with  warranty  for  the  heirs  of  gavelkind. 

thera  all ;  the  court  doubted  whether  they  could  receive    ""  "" 

H,  for  that  the  warranty  should  be  for  the  heirs  of  one,  in 
certain;  but  because  the  land  was  gavelkind,  and  the  cog- 
nizors  heirs  by  the  custom,  the  court  received  it". 

By  the  custom  of  gavelkind,  a  husband,  after  the  decease  Corttfy. 
of  his  wife,  is  to  have  a  moiety  of  such  gavelkind  land 
whereof  his  wife  had  an  estate  of  inheritance,  whether  he 
had  issue  by  her  or  not,  which  he  is  to  Jiold  without  com- 
mitting waste,  as  in  tenancy  by  the  curtesy,  as  long  as  he 
continues  unmarried  ^. 

Likewise  the  wife,  by  the  same  custom,  is  to  have,  after  Doww. 
the  death  of  her  husband,  a  moiety  of  his  inheritance  in 
gavelkind,  of  which  he  was  seised,  either  actually  or  legally, 
to  hold  as  long  as  she  continues  unmarried  and  chaste,  the 
presumption  of  her  ^chastity  to  continue  till  she  can  be 
proved  to  have  been  delivered  of  a  child  got  during  her 
widowhood^.  And  these  restrictions  to  chastity  and  a 
single  life,  being  limitations  which  determine  the  estate 
ip9o  facto,  without  entry,  not  only  the  heir,  as  in  the  case 
of  a  condition,  but  any  other  person  interested  may  take 
advantasre  of  the  forfeiture ''.    So  if  tenant  in  dower  sow 

•   24    E.   3,    66 ;    Fitz.  Milner   v.    Brighttioeen,  lo 

«  Fmes,"  113;  Bro. "  Fines,"  East,  583. 

65.  ^  Cro.  Eliz.  121 ;   Lamb. 

'  Lamb.  615;  Co.  Lit,  30,.  616;  Leon.  133;  Rol.  Abr. 

a.  1 1  i,a.  and  5ie  Custumal ;  558 ;  and  see  Co.  Lit.  33,  b ; 

Raym.   76;    2    Sid.    153;  Rob.  Gav.  159, 165. 

Rod.  Grav.  135;    Doe  dem.  '  Co.  Lit.  214,  b;  Reb. 

Gav.  167.  . 


was  seised  in  fee  of  lands  in  gavelkind,  and  devised  them 
to  the  demandants,  and  their  heirs,  equall]^  to  be  divided 
among  them ;  and  the  court  were  of  opinion,  that  they 
were  m  as  purchasers  by  the  devise,  and  consequently 
that  the  lands  were  not  assets ;  so  that  in  this  case  the 
rebutter  of  all  the  sons,  and  not  of  the  heir  at  law  only, 
will  be  admitted. 
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GAVELKIND,  the  land,  and  afterwards  forfeit  her  dower,  the  heir  shall 

have  the  emblements,  for  her  estate  is  determined  by  her 
own  act*.  Nor  if  she  make  a  lease  for  years,  and  then 
take  husband,  shall  her  lessee  have  the  emblements,  for 
though  his  estate  is  determined  by  the  act  of  another,  yet 
he  shall  not«  as  to  the  heir,  be  in  a  better  condition  than 
his  lessors 

The  woman  is  dowable  in  gavelkind^  as  at  the  common 
law,  of  all  things  coming  under  the  denomination  of  tene- 
ments, viz.  not  onlylands  and  other  corporeal  inheritances, 
which  may  be  holden,  but  also  all  inheritances  issuing 
out  of,  or  annexed  to  them,  though  not  lying  in  teoiure, 
SB  offices,  rents,  commons,  pickage  and  stallage  profits, 
apprender  out  of  land,  and  the  like,  wherein  a  man  has 
any  frank-tenement,  and  whereof  he  is  seised,  ut  de  libero 
tenemento ".  » 

And  this  dower,  according  to  the  better  opinion,  is  to 
be  assigned  her  by  metes  and  bounds,  accordii:^  to  the 
course  of  the  common  law  \ 

A  woman  cannot  waive  this  dower,  and  claim  her 
dower  at  ccmnnon  law ;  for  where  gavelkind  is  the  far  lod, 
it  must  govern  the  property  of  the  jdace ;  and  all  contro- 
versies concerning  lands,  where  such  law  obtains,  must 
be  determined  with  a  strict  regard  to  the  customs  which 
are  annexed  to  such  law ;  for  if  such  law  and  its  customs 
are  not  made  the  rules  by  which  to  decide  the  differences 
that  arise  within  the  precinct  where  they  obtain,  they  are 
not  the  law  there  ^ 

The  Stat.  Merton,  c.  a,  extends  to  customary  dower- 
esses,  as  well  as  others ;  they  may,  therefore,  devise  the 
crop  growing  on  the  land,  which  they  held  in  dower  *. 


*  t  Inst.  81.  ^  Savil.  gi;     Leon.  83; 

*  5  Co.  116;    Rob.  Gav.  Co.  lit.  33,  b;  Rob.  Oav. 
167.  179. 

■  See  Rob.Qav.  169, 170.  *  3  Inst.  81. 
»  Ibid.  177,  179. 
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"These,  among  oflierproperties,  distinguished  this  tenure  GAVELKIND, 
in  a  ihoBt  remarkable  maimer :  and  yet  it  is  said  to  be  '■      ' 

only  a  species  of  a  soocage  tenure,  modified  by  the  custom 
of  the  country ;  the  lands  being  holden  by  suit  of  court 
and  fealty,  which  is  a  service  in  its  nature  certain^. 
Wierefore,  by  a  charter  of  king  John^,  Hubert  archbishop 
of  Canterbury  was  authorized  to  exchange  the  gavelkind 
tenures  holden  of  the  see  of  Canterbury  into  tenures  of 
kuight^s  service;  and  by  statute  31  Hen.  8,  c.  3,  for  dis- 
gaYelling*the  lands  of  divers  lords  and  gentlemen,  in  the 
county  of  Kent,  they  are  directed  to  be  descendible  for 
the  future  like  other  lands  which  were  never  holden  by 
senrice  of  soccage.  Now  the  immunities  which  -the 
tenants  in  gavelkind  enjoyed  were  such,  as  we  cannot 
conceive  should  be  cpnferred  upon  mere  ploughmen  and  # 
peasants :  from  all  which  I  think  it  sufBciently  clear,  that 
tenures  in  firee  soccage  are  in  general  of  a  nobler  original 
than  is  assigned  by  Littleton,  and  after  him  by  the  bulk  of 
our  common  lawyers  *." 

Anciently  it  was  conceived  to  be  an  inherent  prero-  How  it  may  be 
gative  of  the  crown,  to  destroy  the  customary  incidents  ^"^®J«^' 
to  gavelkind  land,  by  altering  the  tenure  from  soccage  to  * 

knightVservice  *,  (on  which  tenure  we  have  seen  gavel- 
kind could  not  exist),  but  by  the  more  modem  resolution, 
this  prerogative  is  denied  even  of  such  lands  as  are  imme- 
diat^|]|.^ldeh  of  the  king  %.  the  cnstom  being  fixed  to  the 
land ;  and  it  seems  now  agi'e^,  that  land  cannot  be  dis* 
gavelled  but  by  act  of  parliament  ^. 

But  though  the  custom  cannot  be  wholly  extinguished 
by  a  change  of  the  tenure,  yet  if  the  lands  by  purchase  or 
other  means  come  into  the  lands  of  the  king,  who  is  sove* 

•  Wright,  ^u.  *  See  Dalis,  23;    Lamb. 

*»  Spelm.  Cod.  vet.   leg.  534,  69^  ;  Keb.  216;   Hal. 

356«  Com-  L.  223. 

^  2  Blac.  Com.  85.  '  See  Rob.  Gav.  74. 

'  See    authorities    cited 
Rob.  Gav.  52.   , 
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GAVELKINI>.  reign  lord  of  the  land,  and  can  hold  by  no  tenure,  this 

will  cause  a  temporary  suspension  of  the  custom  during 

such  unity  of  possession,  by  reason  of  the  personal  dig- 
nity of  the  king,  which  shall  supersede  the  custom'. 

If  lands  in  gavelkind  descend  to  the  king  and  his 
brother,  from  a  subjecti  the  king  shall  take  one  moiety, 
and  his  brother  the  other,  for  if  he  were  to  take  the  whole, 
he  would  do  wrong  to  another^  which  his  prerogative  does 
not  extend  to ;  but  if  the  king  die,  his  moiety  shall  de- 
scend to  his  eldest  son,  and  not  according  to  the  rules  of 
descent  in  gavelkind ;  for  the  king  was  seised  of  his 
moiety  jure  corona,  therefore  it  shall  attend  the  crown, 
and  consequently  go  to  the  eldest  son  **.  But  the  posses- 
sion of  the  crown  suspends  only,  and  does  not  destroy  the 
custom,  and  tlierefore  upon  a  separation  by  grant  of  the 
lands  to  a  subject,  the  custom  immediately  revives  K 

And  according  to  the  current  of  authorities,  it  seems  to 
be  the  same  of  gavelkind  lands,  whilst  in  the  hands  of  the 
lord,  though  many  very  respectable  opinions  are  the  other 
way  \ 

And  as  the  custom  runs  with  the  land,  it  will  not  be  de- 
stroyed, though  a  fine  or  recovery  at  common  law  be  had 
of  the  lands  ^ 

And  if  copyhold  land  be  of  the  nature  of  gavelkind  or 
borough  English,  and  the  lord  sever  them  from  the  manor, 
by  granting  the  inheritance  to  a  stranger  or  the  like;  yet 
the  custom  of  gavelkind,  Sec.  running  with  the  land,  re- 
mains notwithstanding  the  severance  "• 

Also  if  a  man  seised  of  lands  in  gavelkind,  give  or  de- 

.   vise  them  to  a  man  and  his  eldest  heirs,  this  does  not  alter 

the  customary  inheritance,  or  hinder  the  descent  according 

*  Co.  lit.   16,  b;    Rob.        ^  See  the  authorities  cited 
.  Qav.  66.  Rob.  Gav.  68,  70. 

^  Plow.  205;  Co.  Lit.  1 5,  b.        *  Finch  Law,  15. 

*  1  Sid.  138;  a  Ibid, 83;  ■  4  Co.  25,  a;  2  Leon. 
Rob.  Oav.  65,  68.  208. 
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to  the  rules  in  gavelkind,  for  the  law  ut  res  magis  valeat  GAVELKIND, 
rejects  the  word  eldest".  — ' — 

Nor  can  any  grant  of  limitation  by  the  tenant  destroy 
the  custom. 

But  where  a  trust  of  gavelkind  lands  is  executory,  and 
to  be  carried  into  execution  by  a  court  of  equity,  that 
court  will  direct  the  conveyance  to  be  made  accordmg 
to  the  rules  of  the  common  law,  and  not  according  to  the 
custom  \ 

A  court  of  equity  will  supply  the  defect  of  a  surrender 
of  copyholds  in  gavelkind,  in  favour  of  a  devisee  against 
the  customary  heir,  and  i  contra  in  like  manner  as  in  the 
case  of  lands  not  gavelkind  ^. 

The  manner  of  partition  amongst  coparceners  in  gavel* 
kind,  is  much  the  same  as  at  common  law  (i). 

For  though  by  the  disgavelling  statutes  S  lands  in  Kent  Effect  of  the 

,  o  a  diig«TcUing 

were  disgavelled,  to  all  intents,  constructions,  and  pur-  statutes, 
poses  whatsoever;  and  that  they  should  descend  as  lands 
at  common  law,  any  custom  to  the  contrary  notwithstand- 
ing; yet  it  isholden,  that  notwithstanding  the  statutes, 
the  lands  retain  all  their  other  qualities  and  customs  be* 
longing  to  gavelkind,  save  only  their  partibility  \ 

For.first,  these  acts  were  made  at  the  petition  of  those 

• 

gentlemen  whose  lands  were  disgavelled,  to  prevent  the 
extinction  of  their  families  by  the  frequent  divisions  of 
those  lands ;  therefore  it  is  to  be  presumed,  that  the  legis- 
lature intended  only  to  destroy  partibility,  as  that  part  of 

■  Co.  lit.  27,  a.  Cooper,  lb.  265 ;    and  Rob. 

•  IU>bert8y.  Dixon,  lAtk.  ^'^\en.  8,  and  6  Pri- 

607;    and   see    S^flr%   v.  yate  Statutes. 

6tor%,7Bac.8vo.  179.  r  Raym.  69,    76,  77;   i 

^  See  Bradley  Y.  Bradley,  Sid.  77,   135;  Lev.  79;    a 

a   Vem.    163;     Cooper   v.  Keb.  288 ;  Hard.  325. 


(1)  Of  which,  and  the  mgde  of  compelling  it,  and  the 
effect  of  partition,  see  post,  and  Rob.  Gav.  108, 110. 
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OAVEUCIND.  the  cuBtom  which  tended  to  the  crumbling  of  families ; 

'~  and  not  those  other  beneficial  customs  annexed  to  such 

lands  in  Kent,   such  as  devising^  forfeiture  for  treason 

only,  8cc. 

To  expomid  this  private  act  of  the  2  &  3  Edw.  6, 
literally,  in  the  clause,  ''  that  they  should  be  as  lands  at 
common  law;  to  all  intents  and  purposes/'  would  take 
away  all  manner  of  power  of  devising  those  lands,  for 
lands  at  common  law  were  not  devisable ;  and  this  act 
being  subsequent  to  33  Hen.  8|  c.  i,  and  34  &  ^5  Hen.  8, 
c  6,  of  wills^  must  repeal  them,  and  consequently  prevent 
all  future  devises ;  but  this  restraint  cannot  be  intended  to 
be  within  the  view  of  the  petitioners,  nor  of  tl^  legislature 
that  framed  the  act  upon  the  petition. 

Though  in  the  beginning  of  the  clause  the  words  to  all 
intents  and  purposes,  8gc.  are  large,  yet  they  are  restrained 
by  the  last  words  of  the  clause,  viz.  that  they  shall 
tiescend  as  lands  at  common  law,  and  consequently  the 
custom  of  partibility  is  only  destroyed;  moreover,  it 
ia  very  much  to  be  doubted^  whether  the  power  of  de- 
^  vising,  and  the  other  qualities  annexed  to  the  partible  lands 
in  Kent,  be  essential  to  gavelkind;  for  the  custom  of 
gavelkind  prevails  in  other  counties  besides  Kent;  and 
yet  it  m^  be  very  much  questioned,  whether  the  gavel- 
kind of  Kent,  and  that  in  other  countries,  agree  in  any 
thing  .but  the  manner  of  descent ;  and  if  this  doubt  may 
be  admitted,  then  those  extraoi:dinary  customs  in  Kent 
cannot  be  extinguished  in  a  statute,  without  particular 
words  for  that  purpose*. 

To  illustrate  this  point  further,  it  will  be  necessary  to 
take  notice,  that  it  is  sufficient  for  any  one,  who  will  entitle 
himself  by  the  custom  of  gavelkind,  to  plead  that  the  land 
is  in  Kent,  and  of  the  nature  of  gavelkind,  without  plead* 
*  ing  the  custom  specially ;  but  if  any  one  will  plead  the 

custom  of  devising,  or  of  having  a  moiety  as  tenant  by  the 

•  Sid.  137  ;  Raym.  5&  77' 
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eurteay,  oi  in  dower,  he  must  plead  the  cudtom  specially,  OAV|iLKtm>. 
tod  not  m  that  geoeral  Hiaimer  he  may^  plead  gavelkind ;  " 

and  the  reason  of  the  ditference  seems  to  be  this,  that 
garelkind  in  Kent  is  the  general  law  of  the  place,  and  no. 
particular  custom ;  and  therefore  when  it  is  generally  al- 
leged, the  court  shall  take  notice  of  it  a^  of  a  law  that 
prevails  in  a  considerable  part  of  the  kingdom ;  but  as  for 
the  oUier  customs,  they  are  not  an  essential  part  of  gavel^ 
kind,  and  «o  a,re  not  laid  before  a  court  upon  a  general 
pleading  of  gavelkind,  but  require  a  particular  manner  of 
pleading  them,  as  aU  other  private  customs  do  which  are 
derogatory  to  the  law&  of  the  kingdom,  that  the  judgea 
amy  be  aj^irized  of  diem,  and  where  they  obtain,*  and  so 
give  their  dectaioiis  with  regard  to  them  \ 


OK 


CHAP.  IV. 

OF  AN  ESTATE  IN  BOROUGH-ENGLISH. 

Between  an  estate  in  Borough-English  and  that  in 
Gavelkind  just  treated  of,  there  is  so  little  difference,  that 
it  will  be  imnecessary  to  dwell  upon  it  n^uch  at  large,  for 
per  Holt, ''  they  differ  but  in  respect  of  the  quantity  of  the 
land  which  the  heir  is  to  take,  and  not  in  construction  \** 

Tenure  in  burgage  is  described  by  Glanvil  ^,  and  is  ex« 
pressly  said  by  Littleton  %  to  be  but  tenure  in  soccage  :  and 
it  is  where  the  king  or  other  person  is  lord  of  an  ancient 
borough,  in  which  the  tenements  are  held  by  a  rent  cer- 
tain ^    It  is  indeed  only  a  kind  of  town  soccage;  as 

'  Sid.  138;  Cro,Car.562;  *  'Lib.  7,  cap.  3. 

t  Sid.  153 ;  Bnmnv. Broohp  ^  Sec.  162  ^  Wright  Ten. 

^^^^^  596;  Raym,  761 ;    1  20g,  and  notes  there;  and 

Lev.  79;    Rob.    Gav.  41 ;  see  Co.  Lit,  109,  n.  (a). 

Bac.  Ab. «  Gavelkind"  (B.)  *  Lit,  sec.  162, 163. 

•  Per  Holt,  6  Mod.  121 ; 
I  P.  Wms.  63.  • 
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BpRbUGH-    common  soccage,  by  which  other  lands  are  holden,  is 
M  usually  of  a  rural  nature.  A  borough,  as  we  have  formerly 

seen,  is  usuaUy  distinguished  from  other  towns  by  the 
right  of  sending  members  to  parliament ;  and,  where  the 
right  of  election  is  by  burgage  tenure,  that  alone  is  a  proof 
of  the  antiquity  of  the  borough.  Tenure  in  burgage,  there- 
fore, or  burgage  tenure,  is  where  houses,  or  lands  which 
were  formerly  the  site  of  houses,  in  an  ancient  borough, 
are  held  of  some  lord  in  common  soccage,  by  a  certain 
established  rent.  And  these  seem  to  have  withstood  the 
shock  of  the  Norman  encroachments  principally  on  ac- 
count of  their  insignificancy,  which  made  it  not  worth 
while  to  compel  them  to  an  alteration  of  tenure ;  as  an 
hundred  of  them  put  together  would  scaice  have  amounted 
to  a  knight's  fee.  Besides,  the  owners  of  them,  being 
chiefly  artificers  and  persons  engaged  in  trade,  could  not, 
with  any  tolerable  propriety,  be  put  on  such  a  military  es- 
tabtishment,  as  the  tenure  in  chivalry  was.  And  here  also 
we  have  again  an  instance,  where  a  tenure  is  confessedly 
in  soccage,  and  yet  could  not  possibly  ever  have  been  held 
by  plough-service ;  since  the  tenants  must  have  been  citi- 
zens or  burghers,  the  situation  frequently  a  walled  town, 
the  tenement  a  single  house ;  so  that  none  of  the  owners 
was  probably  master  of  a  plough,  or  was  able  to  use  one^ 
if  he  had  it.  The  free  soccage,  therefore,  in  which  these 
tenements  are  held,  seems  to  be  plainly  a  remnant  of  Saxon 
liberty;  which  may  also  account  for  the  great  variety  of 
customs,  affecting  many  of  these  tenements  so  held  in  an- 
cient burgage  ;  the  principal  and  most  remarkable  of  which 
is  that  called  Borough' English,  so  named  in  contradistinc- 
tion as  it  were  to  the  Norman  customs,  and  which  is  taken 
notice  of  by  Glanvil  %  and  by  Littleton  ^.  Borough-English 
is  a  custom  which  prevails  in  certain  ancient  boroughs,  by 
virtue  of  which  the  youngest  son  shall  inherit  his  father^ 
as  to  the  lands  of  which  he  is  seised  in  fee  or  fee-tail.    The 

*  Ubi  supra.  '  Sec#i65. 
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reason  of  this  custom  seems  to  be  <•  that  in  these  boroughs   borough- 

£NOLtISH 

people  chiefly  maintained  and  suppprted  themselVes  by  l_ 

trade  and  industry ;  and  the  elder  children  being  provided 
for  out  of  their  father's  goods,  and  introduced  into  his 
trade  in  his  life-time,  were  able  to  subsist  of  themselves 
without  any  land  provision,,  and  therefore  the  lands  de- 
scended to  the  youngest  son,  he  bekig  in  most  danger  of 
being  left  destitute. 

Some  authors  ^  have  indeed  given  a  much  stronger  reason 
for  this  custom,  as  if  the  lord  of  the  fee  had  anciently  a 
right  of  concubinage  with  his  tenant's  wife  on  her  wedding 
night ;  and  that  therefore  the  tenement  descended  not  to 
the  eldest,  but  the  youngest  8pn>  who  was  more  certainly 
the  offspring  of  the  tenant.  This  barbarous  custom,  how- 
ever. Sir  William  Blackstone  thinks^  never  prevailed  in 
England,  though  it  certainly  did  in  Scotland,  (under  the 
name  of  mercheta  or  marcheiay  till  abolished  by  Malcolm 
III  ^.  And  indeed  this  reason,  if  taken  in  its  fullest  sense, 
seems  only  sufficient  to  exclude  the  eldest  son  from  the 
inheritance,  and  not  the  second  or  other  sons.  And  per- 
haps a  more  rational  account  than  either  may  be  fetched 
(though  at  a  sufficient  distance)  from  the  practice  of  the 
Tartars  ;  among  whom,  according  to  father  Duhalde,  this 
custom  of  descent  to  the  youngest  son  also  prevails.  That 
nation  is  composed  totally  of  shepherd  and  herdsmen; 
and  the  elder  sons,  as  soon  as  they  are  capable  of  leading 
a  pastoral  life,  migrate  from  their  father  with  a  certain  . 
allotment  of  cattle,  and  go  to  seek  a  new  habitation. 
The  youngest  son,  therefore,  who  continues  latest  with 
the  father,  is  naturally  the  heir  of  his  house,  the  rest  being 
aheady  provided  for.  And  thus  we  find  that,  ainong 
many  other  northern  nations,  it  was  the  custom  for -all  the 
sons  but  One  to  migrate  from  the  father,  which  one  became 

«  lit.  s.  165;  Noy,  106.  App.;  and  see  also  i  Whit. 

^  3  Mod.  Pref.  Manch.  359. 

*  See  2  Blac.  Com.  83;  ^Seld.tit.ofhon.2,  c.  17; 

sed  vid,  contra fRoh,  Gavelk.  Reg.  Mag.  1. 4>  3;  4^ • 
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B6E0UGH-  his  heir '.  So  that  possibly  this  custom,  Wherever  it  pre- 
vails, may  be  the  remnant  of  that  pastoral  state  of  our 
British  and  Grerman  ancedtorSi  "w^Hch  Ccesar  and  Tacitus 
describe.  OAer  apecid  customs  there  are  in  different 
burgage  tenures ;  as  that,  in  some,  <tihie  wife  shall  be  -en* 
dowed  of  all  her  husband's  tenements  %  and  not  of  Ae 
third  part  only,  as  at  the  common  law  :  and  tiiat,  in  olfhers, 
a  man  might  dispose  of  his  tenements  by  will  ^^  Which,  in 
general,  was  not  permitted  after  the  conquest  till  the  reign 
of  Henry  the  Eighth ;  though  in  l9ie  Saxon  times  it  was 
allowable  ^,  A  pregnant  proof  that  these  liberties  of  soc- 
cage  tenure  were  fragments  of  Saxon  liberty'. 

T%e  general  custom  of  Borough-English^  is,  as  we  have 
already  intimated,  that  the  youngest  son  xshaD  inherit  all 
tiie  lands  and  tenements  which  his  father  had  within  Uie 
borough,  fcc.  whether  in  fee-simple  or  fee-tail'.  And  he 
shall  have  like  remedies  for  lands  entailed  as  the  heir  at 
common  law '.  And  shsdl  likewise  enjoy  aR  'lands  of  the 
same  nature,  in  which  his  father  had  but  an  estate  jpttr  mttre 
tie,  descendible  '•  But  this  custom  is  strictly  confined  -to 
the  youngest  son,  or  his  lineal  representative  (if  suchaon 
die  in  his  father's  life-time)  and  he  shall -take,  though  the 
lands  were  purchased  after  the  death  of  auch  -son  ^ :  Init  it 
may,  by  special  custom,  extend  to  the  youngest  brother  \ 
And  of  these  general  customs,  the  Courts  wiB  take  no- 
tice, without  their  being  specially  set  fortii  *.  But  of  otiier 
^eciaZ  kinds  of  Borough-EngHsh,  of  wludfa  many  are  men^ 
tioned  in  the  books  y,  the  law  takes  no  notice  tudess 
specially  pleaded. 

'  Pater  cuncios  fJies  aduU  *  2  Kac.  Com.  84. 

tosau  peUdHa^praier  unrnn  'lits.  165;  Co.Lit.  iiO|ib« 

quern  hieredem  9ui  juris  retina  '  Rob«  Gav.  io6. 

mebat.      (Walsingh.   Upo-  •  Ibid.  97. 

digm.  Neustr.  c.  1.;  '  Ibid,  gi,  93. 

»  Lit.  8.166.  "Ibid.  93. 

"  Sect.  167.  »  Ibid.  38. 

•  Wright,  172.  y  Vid.  Rob.  Gav.  App. 
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iriand  in  Borough-Emgiish  be  given  to  A.  and  his  heirs,   borough 
for  the  Ufe  of  B,  and  A.  dies  in  the  life  of  il.  leaving  two     ^^'^"' 
sons,  the  youngest  shall  be  the  special  occupant,  because 
the  heir  that  is  representative  of  the  father^  as  to  land  of 
that  nature,  must  be  the  occupant,  since  the.heijr  must  take 
by  descent,  and  not  by  purchase  *. 

By  the  custom  of  Borough^EngKsh^  the  widow  shall  have 
the  whole  of  her  husband's  lands  in  dower,  which  is  called 
her  free-bench ;  and  this  is  given  to  her  the  better  to  pro- 
vide for  the  younger  children,  with  the  care  of  whom  she  is 
intrusted  *. 

For  a  condition  broken,  it  is  said  that  the  heir  at  com- 
mon law  shall  enter ;  because  the  condition  is  a  thing  of 
new  creation,  and  collateral  to  the  land;  but  when  the 
eldest  son  enters,  the  youngest  son  shall  enjoy  the  land; 
for  by  breach  of  the  condition  he  is  restored  to  the  an- 
cient  estate  ^. 

But  a  distinction  must,  it  should  seem,  be  taken  between 
a  condition  in  gross,  and  a  condition  incident  to  a  rever- 
Bion ;  for  of  the  latter,  the  special  heir  shall  take  advan- 
tage, though  not  of  the  former.  Thus,  where  a  man  made 
a  lease  of  land,  part  of  Borough-Bnglish  and  part  of  com- 
flion  law  tenure,  with  condition  to  be  void  on  the  lessor,  his 
heirs  or  assigns,  giving  notice ;  on  the  death  of  the  lessor 
leaving  two  sons,  the  eldest  of  whom  had  assigned  over 
his  port  to  l^e  youngest,  it  was  a  question,  whether  the 
youngest  "Son  could  give  the  notice,  or  whether  the  con- 
dition was  not  gone  by  the  severance  of  the  reversion  on 
the  death  of  the  father.    And  Manwood  and  Monson, 

*  Co.  Lit.  llo,b;  a  Lev.  dower  of  rent,  common  in 
138;  3  Keb.  475,  486,  498.  borough;  for  these  ensue 
Resolved  between  Baxter  the  nature  of  the  land, 
and  Dodnoe//,  Vaugh.  201;  Bro.  Custom,  44,58.  The 
1  Salk.  244 ;  2  Vern.  226 ;  husband  shall  be  tenant  by 
Rob.  Gav.  97.  curtesy  of  Borough-English 

*  Co»  Lit.  33, 1 1 1 ;  F* N.  B.  land.  Vide  head  of  Curtesy. 
150;  Cro.  Eliz.  415;  Mo.  ^Cro.Eliz.  204;  Plow.28. 
pi   fi66.     She   shall    have  Vide  head  of  Gavelkind. 
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BOEOUGH-  Justices,  were  of  opinion,  that  he  might,  and  that  the  laW 
ENGLLSH.  ^iiich  had  severed  the  reyersion  had  severed  the  condition 
also ;  and  so  for  one  part,  as  heir  in  Borough-EngUsh,  and 
for  the  other  as  assignee  of  the  elder  brother,  (by  stat.  32 
Hen.  8,  c.  34)  he  shall  take  advantage  of  the  condition. 
But  they  admitted,  that  if  a  man  make  a  feoffment  in  fee 
of  Borough-English  lands  on  condition,  and  die,  having 
issue  two  sons,  the  eldest  only  shall  take  advantage  o( 
the  condition,  for  t&is  is  a  condition  in  gross^  but  in  the 
other  case  there  was  a  reversion  in  the  lessor  ^^^ 

If  a  lease  for  years  be  made  of  two  acres,  one  of  the 
nature  of  Borough-English,  and  the  other  at  .common  law, 
on  condition,  and  the  lessor  die^  leaving  two  sons,  each 
of  them  shall  enter  for  the  condition  broken,  for  by  act  of 
law,  a  condition  may  be  apportioned  ^. 

And  entry,  by  reason  of  infancy,  is  different  from  con* 
ditions,  warranties,  and  estoppels,  for  these  descend  to  the 
heir  at  common  law  ;  but  a  special  heir  shall  take  advan- 
tage of  the  non-age  of  the  ancestor ;  as  if  tenant  in  tail  of 
an  acre  of  Borough-English  make  a  feoffment  in  fee  within 
age,  and  die,  the  youngest  son  shall  avoid  it ;  for  he  is 
privy  in  blood,  and  claims  by  descent  from  the  infant'. 

The  benefit  of  a  warrant  annexed  to  lands  in  Borough- 
English,  shall  go  to  the  youngest  son  ^ 

If  a  man  be  seised  of  land  of  the  nature  of  Borough- 
English,  and  have  issue  two  sons,  and  die,  and  the  eldest 
son  before  any  entry  made  by  the  youngest,  enters  into 
the  land  by  abatement,  and  dies  seised,  this  shall  pot  take 
away  the  entry  of  the  youngest  brother,  because  the  eldest 
shall  be  presumed  to  enter  to  preserve  the  estate  in  his 
family,  which  he  or  his  heirs  may,  some  time  or  other,  upon 
failure  of  his  brother's  line,  happen  to  enjoys 


« Moor,  1  i3;Godb.2,S.C.  ^  Vide  Bac.  Abr.  ''  War- 

^  Co.  Lit.  215 ;  and  see  ranty.*' 

Rob.  Gav.  121.  8  Co.  Lit.  242  ;  GUb.  Ten. 

*  Co.  lit.  337,  b.  28* 
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If  a  man  seised  of  Borough-English  lands,  makes  a    borouoh. 
feoffinent  in  fee,  to  the  use  of  himself  and  the  heirs  male  of 
iiis  body,  according  to  the  course  of  the  common  law,  and 
dies,  leaving  issue  two  sons^  the  youngest,  notwithstanding 
the  feoffment  and  those  words,  shall  inherit  the  lands  ^. 

If  il.  have  issue  five  sons,  and  the  youngest  die  in  the 
life-time  of  the  father,  leaving  issue  a  daughter,  after  which 
the  iather  purchases  lands  in  Borough-English,  and  dies, 
the  daughter  of  the  fifth  son  shall,  jure  represeniaiiones, 
inherit  those  lands,  and  not  the  eldest  son^ 

It  has  been  determined  that  the  youngest  son  shall  have 
hi8  whole  distributive  share  of  the  personal  estate  of  his 
iather,  dying  intestate,  without  bringing  into  hotch-pot  an 
estate  of  the  nature  of  Borough-EngUsh,  descended  to  him 
from  his  father;  for  that  such*  estate  descended  is  not 
within  the  statute  of  distributions  ^* 

In  some  of  the  cases  above  enumerated,  the  reader  will 
have  noticed  tiiiat  an  estate  in  Borough-English  i^ees  with 
an  estate  in  gavelkind,  before  treated  of,  and  so  does  it 
also  in  most  others,  except  only  the  mode  of  descent. 

Thus  the  custom  is  not  discharged  by  unity  of  possession 
in  the  lord ' ;  nor  by  alteration  of  the  tenure  of  the  land  "*• 
So,  custom  of  Borough-English  in  copyhold  lands,  remains, 
notwithstanding  a  severance  of  the  copyhold  firom  the 
manor  \  Nor  can  any  act  of  the  tenant  alter  the  mode  of 
descent  ^«  And  remainders  in  Borough-English  lands  shall 
descend  as  the  land  in  possession  ^.  As  shall  also  the 
vie  or  trust  of  such  land  ^. 

Also  the  profits  of  a  fair  or  market,  of  rents,  and  com- 
mon^ out  of  Borough-English  lands,  shall  follow  the 

^  N.  Dyer,  179,  h;  Jenk.  *  Keilw.  80. 

Rep.  2^0.  "  Rob.  Qav.  65. 

'  Clements  y.   SendamoK,  ^  4 ^^' ^6,  a;  2  Leon.  208. 

Salk.  243,pl.4;  6  Mod,  120,  °  Dy.  179,  b. 

S.  C;   2  Ld.  Raym.  1024,  1*  Dy.  128 ;  Sty.  410. 

S.  C. ;  P.  Wms.  64,  S.  C.  •!  Co,  Lit  23,  a ;  Rob-  Gav. 

^  Lattwyche  v.  iMtivychej  78. 
Ca.  T.  Talb.  276. 
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BOROUGH-  lunture  of  the  land  in  the  same  cases  where  those  issuing 
out  of  lands  in  gavelkind  shsill''.  And  so  tithes  impropriate 
issuing  out  of  Borough-English  lands,  shall,  it  should  seem, 
go  to  the  heir  at  conunon  law  'like  tithes  issmng  out  of 
lands  in  gavelkind*. 

The  youngest  son  is  not  heir  to  take  by  purchase  Bo- 
tough-English  lands,  limited  to  the  heirs  of  his  father*. 
But  otherwise,  if  a  devise  be  to  the  heir  in  Borough- 
English  ^  Nor  shall  he,  as  has  been  already  noticed,  be 
heir,  to  take  advantage  of  a  condition,  unless  H  be  inoidenft 
to  a  reversion*.  Nor  of  a  warranty  J^.  Nor  shaH  te  be 
barred  by  such  warranty*.  But  he  may  be  vouched,  and 
deraign  the  warranty  paramount*. 

If  copyhold  land  of  tbe^  custom  of  Borough-English  be 
surrendered  to  Die  use  of  a  man  and  his  heirs,  who  dies 
before  admittance,  the  right  shall  descend  to  the  younger 
son^,  unless  the  custom  confine  suoh  descent  to  lands  of 
which  the  tenant  died  seised^. 

Equity  win  supply  the  want  of  a  surrender  to  the  use  of 
a  will  of  Borough-Engiiisdi  lands,  as  wdl  as  of  lands  at 
common  law*(i). 

* 

'  See  Rob.Gav.  79  to  83.  •  Vid.  Rob.  Gav.  129. 

*  Ibid.  &6.  ^  Barker  v.   Denham,   1 

*  Co.  Lit.  10,  a,  and  n.  4,  Mod.   le^;    1  Ventr.  q6i; 
there;  Hob.  Gav.  117;  Hob.  a  Sid.  61 ;  Sly.  1 45. 
35.  ^  Salk.  243 ;  Rob.  Gav.  98. 

"  Rob.  Gav.  118.  *  Bradley  v.   Bradley ^  2 

*  Vid.  Rob.  Gav.  1 19.  Vem.  163 ;  Cooner  v.  Owper, 
^  See  lb.  123.  2  Vem.  265;  Rob.  Qw.  99. 


9 


Ibid.  134. 


■b«***w***i^Bs^M«W^V^*i 


(1)  See  further  on  the  origin,  nature,  and  properties  of 
this  speci«6  of  tesui^,  Robinson  Gavelk.  and  Appendix 
thisre. 
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CHAP.  V. 


OF  ESTATES  UPON  CONDITION. 

liESIIXES  the  several  divittons  of  estates,  in  point  of  conditions* 

intetest,  ^ich  liave  been  already  considered,  th«re  i» 

another  species  still  remaining,  which  is  called  an  egiate 

upon  cimdiiimi ;  being  snch  whose  existence  depends  npon 

the  happening  ear  not  happening  of  some  nncertain  event, 

hj  which  the  estate  may  be  rither  originally  created,  or  . 

^ilarged,  or  finalfy  defeated*.    These  conditional  estates 

sre  indeed  more  properly  qaalifictttions  *  of  other  estates, 

than  a  distinct  apeoies  of  Hieumelr^B ;  fieemg  tlntt  any 

qaantky  of  interest^  a  fee,  a  fneehold,  or  a  term  of  years^ 

may  depend  upon  these  provisional  Tsstvictions;  and  hence 

k  is  that  ikej  have  been  postponed  till  the  conaderatMi 

of  aU  iho8€(  estates  htn  been  cotnjdeted* 

GondiCioM,  when  conskkved  vnA  respect  lo  tiieir  fte- 
qaent  ooovunenee  on  the  eubfect  of  Gomveyancing,>anght  be 
(as  they  fire<|uently  have  been)  treated  of  mder  many  dub* 
divisions  4  but  the  ancient  law  of  oonditionB  (allhoagh  stifl 
ia  force)  is.  now  00  much  circumficribed  in  practice,  that  it 
will  not  he  necessary  to  go  into  diat  mimite  imiiestigation 
of  ity  which  nHgbi  formally  have  been  vequisite*  It  will  be^ 
howeveci  to  take  some  notice  of  anch  of  the  dodrines  on  ihia 
hea4  aa  9ffly  iHoiore  partieukurly  tolfae  'piesent  state  of  tiie 
science  of  whidh  we  are  trisatmg. 

By  a  ccmdition^  is  nsuaUy  onderatood  some  quatity  Nature  of  a 
aomezed  to  a  real  estate,  by  virtue  of  which  it  may  be    *   '     ' 
defeated,  enlarged,  or  created,  upon  an  uncertain  eveat^ 

'Co.  lit.  221.  '^  Co.  Lit.  201,  a. 
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CONDITIONS.     A  condition  may  be  either  by  express  wordS|  which  is 

called  a  condition  in  fact;  or  implied  by  law,  which  is 

called  a  condition  in  law*^. 

The  doctrine  of  conditions  is  derived  to  ns  from  the 
feudal  law.    The  rents  and  services  of  the  feudatory  were 
considered,  and  are  mentioned  by  the  feudal  writers  as 
conditions  annexed  to  his  fief;  if  he  neglected  to  pay  his 
rent  or  perform  his  service,  the  lord  might  resume  the  fief; 
but  the  payment  of  rent,  and  the  performance  of  feudal 
service,  were  for  a  long  period  of  time  the  only  conditions 
that  could  be  annexed  to  a  fief;  and  the  latter,  whether 
expressed  or  not,  was  always  presumed  by  the  law,  it  being 
incident  to  and  inseparable  from  the  estate  of  the  feudatory; 
in  this  sense  they  are  called  conditions  in  law,  or  implied 
conditions.    Afterwards,  when  other  conditions  were  in- 
troduced, the  estates  to  which  they  were  annexed  were 
ranked  among  improper  fiefs  **.    Conditions  of  this  last 
sort  were  called  express  or  conventionary  conditions.    By 
an  application  (in  some  respects  very  much  forced)  of  the 
original  principle  of  conditions,  that  on  the  non-perform- 
ance of  them,  the  lord  might  resume  his  fief)  conditional 
fiefs  at  common  law,  and  some  other  modifications  of 
landed  property,  were  introduced  as  estates  upon  condition. 
These  are  often  of  such  a  nature  as  to  taiake  it  more  natu- 
ral that  a;  stranger  should  have  the  estate  on  the  non-^>er- 
fonnance  of  the  condition,  than  the  donor;  and  that  the 
lord,  instead  of  being  confined  to  his  right  of  resumption, 
should  have  it  in  his  power  to  compel  the  performance  of 
the  condition,  or  recover  from  the  donee  a  compensatiOT 
or  satisfaction  for  the  breach  of  it :  but  as  all  these  estates 
were  introduced  as  estates  upon  condition,  the  law,  where 
it  still  considers  them  as  conditions,  and  where  it  has  not 
been  altered  by  act  of  parliament,  confines  the  donor's 
remedy  to  the  presumption  of  the  estate,  and  gives  that 

«  Lit  s.  325 ;  Co.  lit.  ao  i .        '  See  Sir  T.  Craig,  de  Jur. 

Feud.  1.  2,  dig.  4,  s.  i ,  2, 3. 
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remedy  only  to  the  donor  and  his  heirs.    Considered  in  CONDITIONS. 

this  sense,  the  word  condition  has,  in  our  law,  a  much 

more  contracted  meaning  than  it  has  in  the  civil  law,  where 

it  signifies,  generally,  all  those  portions  and  agreements 

which  regulate  that  which  the  contractors  have  a  mind 

should  be  done,  if  a  case  which  they  foresee  should  come  to 


Also  qualities  annexed  to  personal  contracts  and  agree-> 
ments,  are  frequently  called  conditions,  and  these  must  also 
be  itoterpreted  according  to  the  real  intention  of  the  parties, 
only  that  they  are  usually  taken  most  strongly  against  the 
party  to  whom  they  are  meant  to  extend,  lest  by  the  ob- 
icure  wording  of  his  own  contract,  he  should  find  means 
to  evade  and  elude  it'.  Thus,  if  the  condition  of  an  obli- 
gation be,  that  the  obligor  shall  make  all  the  linen  the 
^igee  shall  wear  during  his  life,  the  obligee  must  deliver 
to  the  obligor  the  cloth  of  which  it  is  to  be  made ;  for  all 
contracts  are  to  be  interpreted  according  to  the  intent  and 
subject  matter  <.  So,  if  the  condition  of  a  bond  be  to  pay 
50/.  though  it  is  not  said  of  money,  yet  it  must  be  so  in- 
tended, and  the  obligor  cannot  tender  fifty  pounds  weight 
ofstone^. 

Estates  upon  condition,  implied  in  law,  are,  where  a  Different  kinds 
grant  of  an  estate  has  a  condition  annexed  to  it,  inseparably  ^'  ^^  '^^"^ 
from  its  essence  and  constitution,  although  no  condition  be 
expressed  in  words'.  As  if  a  grant  be  made  to  a  man  of  an 
office,  generally,  without  adding  other  words,  the  law 
tacitly  annexes  hereto  a  secret  condition,  that  the  grantee 
shall  duly  execute  his  office^,  on  breach  of  which  con- 
dition it  is  lawful  for  the  grantor,  or  his  heirs,  to  oust 
him,  and  grant  it  to  another  person'.  Franchises  also, 
being  regal  privileges  in  the  hands  of  a  subject,  are  held 

*  See  Donat.  1. 1.  tit.  i  f.         ^  Co.  Lit.  aoi. 
Co.  lit.  201,  a.  n.  (i).  ^  lit.  s.  378. 

'  lit.  s.  10.  *  lit.  s.  379 ;  Co.  lit.  333, 

« 1  Lev.  93.  a;  and  ante,  vol.  1,  p.  331 . 

^'iSid.  151,  &c. 
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CONDITIONS,  to  be  granted  on  the  same  condition  oC  making  a  proper 
^■^"■""— """^  use  of  them;  and  therefore  they  may  be  lost  and  focfeited, 

like  offices,  either  by  abuse  or  by  neglect  "^. 

Upon  the  same  principle  proceed  all  this  forfeitures  whidi 
are  given  by  law  of ''life  estates  sod  others,  for  any  acts 
done  by  the.  tenant  Uanself,  ^lat  are  incompatible  with  the 
estate  which  he  holds.  As  if  tenants  for  life  or  years  en« 
feoff  a  str^inger  in  feer^imple :  this  is,  by  the  common  law, 
a  forfeiture  of  their  several  estates ;  being  a  breadi  of  the 
condition  which  the  law  annexes  thereto,  viz.  that  th^ 
sbaU  not  attempt  to  careate  a  greater  estate  than  tfiey  them* 
selves  are  entitled  to  P.  So,,  if  any  tenanta  for  years,  for 
hfe^.  or  in  fee,  commit  a  fidony,  the  king,  or  odier  lord  of 
the  fee^  is  entitled  to  have  tbeix  tenements,  because  theif 
es(ate.is  determined  by  tbe.breftch  of  the  condition,  ^  that 
they  ahall  not  ccwunit  fetony^'^  which  the  law  tacitly  aar 
nes^es.  to  evesy  feudal  donation. 

An  estate  on,  condition,  expressed  in  the  grant  itself,  is 
wlMce  an  eitaie  is  granted,  either  in  fee-simple  or  other* 
wiee,  with  an  express  (jnalifies^tion  annexed,  wherdby  the 
estate  granted  shall  ei&er  commence,  be  enlarged,  or  be 
^  defeated,  upon  performance  or  breach  of  such  qualification 
or  condition^  These  conditiona  ate  tberefoam  either  pre- 
cedent  J  or  tubtequent.  Precedent  are  such  as  must  happen 
or  be  performed  .bdore  the  estate  can  vest  or  be  enlarged: 
sKibseqiiettt  are  tndi,  by  the  failure  or  non-performance  of 
wUch  an  estate  already  veslied  may  be  defeated.  Thus,  if 
an  estate  for  life  be  limited  to  A.  upon  his  marriage  with 
B.  the  marriage  is  a  precedent  condition,  and  tiU  that 
happens  no  estatei"  is  vested  in  A.  Or,,  if  a  man  grant  to 
hift  lessee  for  years,  that  upon  payment  of  a  hundred 
marks  within  the  term  he  shall  have  the  fee,  thts  also  is  a 
condition  precedent,  and  the  fee-simple  passeth  not  till 
the  hundredmatks  be  paid^^.  Butif  a  man  grant  an  estate 

*  g.  Aep.  50.  p  Show.  ParL  Cas.  9^^  &c. 

**  Co.  Lit*  415.  ^  Co.  Lit  217. 

°  Co.  Lit.  201. 


CH.  V.J  CONVBYANCINO.  2j  j 

in  fee-ftimplei  reserviog  to  himself  and  his  heirs  a  certain  conditions. 

rent;   and  thati  if  such  reat  be  not  paid  at  the  times 

limited,  it  shall  be  lawful  for  him  aad  his  heks  to  re-enter, 
and  avoid  the  estate:  in  this  case,  the  grantee  and  his 
heirs  have  an  estate  upon  condition  subsequent,  which  is 
defeasible  if  the  condition  be  not  strictly  performed  ^  To 
this  class  may  also  be  referred  all  base  fees,  and  fees- 
simple  conditional  at  the  common  law.  Thus  an  estate 
to  a  man  and  his  heirs,  tenwis  of  the  mtfnor  ofDale^  is  an 
estate  on  condition  that  he  and  his  heirs  continue  tenimts 
of  thai  manor.  And  so,  if  a  personal  annuity  be  granted  at 
this  diiy  to  a  man  and  the  heih i0f  hia  body;  as  this  is  no 
tenement  within  the  statute  of  Westminster  the  second,  it 
remains^  as  at  common  law,  %  fee-simple  on  condition  that 
the  grantee  has.  heirs  of  his  body.  Upon  th^  simie  prin^ 
ciple  depend  all  die  deteaninable  estates  of  freehold,  which 
were  noticed  in  the  preceding  vohune :  as  duraniLt  vidm^ 
tote,  Sfc*  these  a^  estates  upon  ocmdition  that  the  grantees 
do  not  marry,  a^d  .the  like.  Ands  on  the  breach  of  any  .of 
these  subsequent  conditions, .  by.  the  feilure  of  these  con- 
tingenciea ;  by  the  grantee's  not  coatimMng  tenant .  of  the 
manor  of  IMej  by  not  having  heirs^<^  his  body,  or  by  not 
continuing  sole;  the  estates  whieh  wese  respectively  vested 
in  each  gnmtee  are  wholly .  determined  and  void. 

A  distinction  is,  however,  made  between  a  condUioH^  in 
deed  and  a  Umiiation,  which  I#iltleton'  denwiinates  a  con* 
dUwnt  in  law  ^  Fof  when  an  estate  is  9o  eci]^ressly  confined 
and  limited  by  the  wosds  of  its  creation,  that  it  cannot 
endure  tot  any  longw  time  than  tdl  the  contingency  happens^ 
upon  whkh  the  estate  is  to  fail,  tins  is  denomineted  a 
Hndtaiim:  as^  when  land  is  granted  to  a  man,  so  long  as  he 
IB  parson  of  Dale,  or  while  he  conlinues  unmarried,  or 
miU  out  of  the.  rents  and  pro&ts  he  shall  have  made  goo/.  , 
aad  the  like  ^   Ii^such  caae,  the  estate  determines  as  soon 

'  Lit.  s.  335.  ^  See  2  Fonb.  £q^  157^ 

'  S.  180 ;  1  Inst  264.  "  10  Rep.  41. 
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CONDITIONS,  as  the  contingency  happens,  (when  he  ceases  to  be  parson, 

■  marries  a  wife,  or  haa  received  the  500/.)  and  the  next 

subsequent  er^tate,  which  depends  upon  such  determina^ 
tion,  becomes  immediately  vested,  without  any  act  to  be 
done  by  him  who  is  next  in  expectancy.    But  when  an 
estate  is,  strictly  speaking,  upon  condition  in  deed  (as  if 
granted  expressly  tqnm  condition  to  be  void  upon  the  pay- 
ment of  40  /.  by  the  grantor,  or  so  that  the  grantee  continues 
unmarried,  or  provided  he  goes  to  York,  &c.')  the  law  per« 
mits  it  to  endure  beyond  the  time  when  such  contingency 
happens,  unless  the  grantor  or  his  heirs  or  assigns  take 
advantage  of  the  breach  of  ilie  condition,  and  make  either 
an  entiy  or  a  claim  in  order  to  avoid  an  estate^.    Yet, 
though  strict  words  of  condition  be  used  in  the  creation  of 
the  estate,  if  on  breach  of  the  condition  the  estate  be 
limited  over  to  a  third  person,  and  do  not  inmiediately 
revert  to  the  grantor  or  his  representatives,  (as  if  an  estate 
be  granted  by'  A,  to  JS.  on  condition  that  within  two  years 
he  intermarry  with  C.  and  on  failure  thereof  then  to  D. 
and  hia  heirs,)  this  the  law  construes  to  be  a  limitation 
and  not  a  condition* :  because,  if  it  were  a  condition,  then 
upon  the  breach  thereof,  only  A.  or  his  representatives 
could  avoid  the  estate  by  entry,  and  so  D.'s  remainder  might 
be  defeated  by  their  neglecting  to  enter ;  but,  when  it  is  a 
limitation,  the  estate  of  £•  determines,  and  that  of  X>. 
comm^ces,  and  he  may  enter  on  the  lands  the  instant 
that  the  fidlure  happens.    So  also,  if  a  man  by  his  will 
devises  land  to  his  heir  at  law,  on  condition  that  he  pays  a 
sum  of  money,  and  for  non-payment  devises  it  over,  this 
shall  be  considered  as  a  lixpitation ;  otherwise  no  advantage 
could  be  taken  of  the  non-payment,  for  none  but  the  heir 
himself  could  have  entered  for  a  breach  of  condition*. 

In  all  these  instances,  of  limitations  or  conditions  sub^ 
sequent,  it  is  to  be  observed,  that  so  long  as  the  condition, 

*  10  Rep.  42.  *  1  Ventr.  202. 

'^  Lit.  s.  347 ;  St  3  Hen. 8,        •  Cro.  Eliz.  205 ;  .1  Rol. 
c.  34.  Abr.  411. 
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either  express  or  implied,  either  in  deed  or  in  law,  remains  conditions. 
unbroken,  the  grantee  may  have  an  estate  of  freehold,  pro-         ' 
vided  the  estate  upon  which  such  condition  is  annexed  be 
in  itself  of  a  freehold  nature ;  as  if  the  original  grant  ex*' 
press  either  an  estate  of  inheritance,  or  for  life,  or  no 
estate  at  all,  which  is  constructively  an  estate  for  life.   For 
the  breach  of  these  conditions  being  contingent  and  uncer- 
tain,  this  uncertainty  preserves  the  freehold^;  because 
the  estate  is  capable  to  last  for  ever,  or  at  least  for  the  life 
of  the  tenant,  supposing  the  condition  to  remain  imbroken.  ' 
But  where  the  estate  is  at  the  utmost  a  chattel  interest, 
which  n{ust  determine  at  a  time  certain,  and  may  deter- 
mine sooner,  (as  a  grant  for  ninety-nine  years,  provided 
A.  B.  and  C.  or  the  survivor  of  them,'  shall  so  long  live) 
this  still  continues  a  mere  chattel,  and  is  not,  by  such  un- 
certainty, ranked  among  estates  of  freehold. 

These  express  conditions,  if  they  be  imposdbie  at  the  time 
of  their  creation/  or  afterwards  become  impossible  by  the  * 
act  of  Qod%  or  the  act  of  the  party  himself,  or  if  they  be 
contrary  to  law,  or  repugnant  to  the  nature  of  the  estate, 
are  void.  In  any  of  which  cases,  if  they  be  conditionB 
jfubfiqumtf  that  is,  to  be  performed  after  the  estate  is 
vested,  the  estate  shall  become  absolute  in  the  tenant.  As, 
if  a  feofiment  be  made  to  a  man  in  fee-simple,  on  condition 
that  unless  he  goes  to  Rome  in  twenty-four  hours ;  or 
unless  he  marries  with  Jane  S.  by  such  a  day  (within 
which  time  the  woman  dies,  or  the  feoffor  majrries  her  him- 
self;) or  unless  he  kills  another;  or  in  case  he  aliens  in  fee ; 
that  then  and  in  any,  of  such  cases  the  estate  shall  be  va- 
cated and  determine :  here  the  condition  is  void,  and  the 
estate  made  absolute  in  the  feoffee.  For  he  hath  by  the 
grant  the  ^tate  vested  in  him,  which  shall  not  be  defeated 
afterwards  by  a  condition  either  impossible,  illegal  or 

^  Ck>.  Lit.  42.  Wood  V.  Boies,  Sir  W.  Jon. 

'  Laughter*s  Ca.  5  Co.  si ;     171. 

VOt,  III.  s 
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COMDinONS.  repagnant*.    Bat  if  the  condition  he  prtcedetUy  or  to  be 

perfonned  before  the  estate  Tests,  as  a  grant  to  a  man 

that,  if  he  kills  another,  or  goes  to  Rome  in  aday,  he  shall 
have  an  estate  in  fee;  hete,  die  Toid  coiidition  being  pre- 
cedent, die  estate  whidi  dep^ids  thereon  is  also  Toid,  and 
the  grantee  shall  take  nothing  by  the  giant:  for  he  hath 
no  estate  until  the  condition  be  performed^ 

In  order  to  nnderstand  the  nature  of  a  condition,  it  will 


diiioo,  a  le-  be  nocessary  care(iilly  to  distinguish  between  a  condition, 
a  ^'Ildh fo!!!!u  ^  remainder,  and  a  conditional  Kmitation.  A  condiiion,  we 
iiiwt^iion.         ii^^e  seen,  defeats  the  wholeestate ;  that  none  but  the  Amor, 

or  the  keiry  can  take  advantage  of,  or  enter  for  the  breach 
of  it;  and  that  when  he  enters,  he  is  in  of  his  old  estate : 
of  this  kind  is  the  case  put  by  lattleton',  of  a  feofiment  in 
fee,  reserving  a  yearly  rent,  with  a  concUtion  that  if  the 
rent  be  behind,  it  shaH  be  lawful  for  the  feoffor  and  his 
heirs  to  enter.  A  remainder  is  defined  by  C<^e  to  be  a 
remnant  of  an  estate  in  lands  or  tenements,  expectant  on 
a  particular  estate,  created  together  with  the  same,  at  the 
same  time*.  So  that  it  waits  for,  and  only  takes  eflTect  in 
possession,  on  the  natural  expiration  and  detennination  of 
the  first  estate,  and  is,  as  it  were,  a  eonihuanee  of  the  same 
estate,  and  a  part  of  the  same  whole :  thus,  if  a  man  lease 
an  estate  to  A.  for  life,  and  after  his  decease  to  S.  in  fee, 
tins  estate  to  £.  is  a  remainder;  for  it  will  be  perceived, 
it  does  not  defeat,  but  tmnVs,  or  expects  the  natural  end  and 
expiration  of  the  first  estate  limited  to  ^«  for  life ;  and  when 
that  event  happens,  not  the  heir,  but  a  stranger,  t.  e.  the 
remainder-man,  has  the  benefit  of  it.    A  conditional  Kmi- 

* 

tation  partakes  of  the  nature  both  of  a  condition  and  a 
remainder :  it  difiers  from  a  remainder  in  this,  that  it  is 
not  a*  continuance  of  the  estate  first  limited,  but  entirely  a 

^  Co.  Lit.  206.  Contr.  259  to  269. 

*  Ibid. ;  and  see  2  Blac.        ^  S.  327. 
Com.  157;  see  also  1  Pow.        »  See  Co.  Lit.  143. 
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diflferent  and  separate  estate ;  it  is  not  to  comnwnce  on  the  CONDmONS. 

detemdfiation  of  the  ^rst  estate^  but  the  Jirst  estaie  is  to  — '- — ; 

dciennine  oh  the  commencement  of  that  created  by  the 

conditional  limitation ;  or,  in  otiier  words,  *'  it  is  die  com^ 

mencemeiU  of  the  loiter  which  rescinds  and  destroys  the 

fonner,  and  not  the  ceasing  of  the  former^  which  gives  ex« 

ifitence  to  the  latter :"  such  is  die  limitation  so  often  f>ut| 

of  an  estate  to  A*  for  life,  or  in  tail,  or  in  fee  ;^  provided 

that  when  C.  returns  from  Rome,  it  shall  thenceforth  re-  • 

main  to  the  use  of  B.  hi  fee  ^.    This  species  of  estate  is 

bnt  of  recent  date,  aiid  arose  from  a  notion  of  onr  ancient 

lawyers,  that  whenever  either  the  whole  fee,  or  a  particular 

estate,  as  for  life,  or  in  tail,  was  first  limited,:  no  condition    ' 

or  other  quality  could  be  annexed  to  this  prior  estate  to 

defeat  it,  and  pass  the  estate  to  a  stranger ;  for  it  was  void, 

as  a  remainder,  on  account  of  its  beidg  an  abridgment,  or 

defeazance,  of  the  estate  first  Gmited ;  and  a»  a  condition 

it  was  void,  because  no  one  but  the  donor,  or  the  heirs, 

could  take  advanti^e'of  a  condition  broken,  and  the  entry 

of  the  donor,  or  his  heirs,  unavoidably  defeated  the  livery, 

upon  which  the  remainder  depended.  On  these  principles, 

therefore,  it  was  impossible,  by  the  old  law,  to  limit  by 

deed,  if  not  by  will,  an  estate  to  a  stranger,  upon  any 

event  which  effected  an  abridgment  or  detennination  of 

an  estate  previpusly  limited ;  but  the  expediency  and  utility 

of  such  limitations,  assisted  by  the  revolution  effected  in 

oar  law  by  the  statute  of  uses,  at  lei^th  forced  them  into 

use  in  spite  of  the  maxim  of.  law,  that  a  stranger  cannot 

take  advantage  of  a  condition.    Hence  these  limitations 

are  now  become  frequent;  and  their  mixed  nature  has 

given  them  the  appellation  of  conditional  limitations,  they 

partaking,  as  has  been  already  observed,  so  far  of  the 

nature  of  conditions,  as  that  they  abridge  or  defeat  the 

estate  previously  limited ;  and  so  &r  of  the  nature  of  limi* 

^  Watk.  Princ.  60. 
s  2 
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CONDITIONS,  tations,  as  tha(  upon  the  contingency  happening,  the  estate 

passes  to  a  stranger'. 

And,  4BayB  Coke,  words  which  properly  create  a  con- 
dition, are,  upon  condition,  so  that,  if  it  happen,  provided, 
&Cr  for  the  non-perfonnance  of  which,  none  bnt  the  heir  at 
law  oan  enter  (i ),  and  regalarly,  in  <»se  of  a  condition,  the 
staAe  of  the  party  is  not  determined  without  entry  or  claim  ^ 

Butproper  words  of  limitation  are,  so  long  as,  until,  and  the 
like ' ;  as,  so  long  as  he  shall  pay  such  arent,'  or  be  abbot 
or  parson,  &c.  and  in  these  cases  the  law  vests  the  estate 
in  the  paity,  without  entry  or  claim  "^ 

Some  examples  will  more  fully  show  the  difference  between 
these  estates:  If  an  estate  be  made  to  a  woman,  so  long  as 
she  shall  continue  unmarried,  this  is  a  limitalion  which 
determines  her  estate  upon  manriage  ^ 

'SeeCo.Lit.203,b.n.(i);  2. Sid.  158;  2  BrownL  68; 

Fear.  C.  R.  7, 194, 400 ;  but  Golds.  134. 

see  also  1  o  Mod.  423 ;  Dougl.  |  Co.  Lit  236,  b. 

227,  n.  where  the  difference  "  2  Mod.  7. 

etween  a  remainder  and  a  *  Co.  lit.  236,  b ;  Vaugh. 

conditional  limitation  is  said  32;   Cro.  Eliz.414  ;    Poph. 

to  be  merely  verbaL  99 ;  Moor,  400. 

*  Co.  Lit  203 ;  2  Co.  70 ; 

I   -                                 — - — — ■                   --- 

<i)  It  was  said /ler  Lord  Coke,  10  Co.  35.  in  Mofy  Pcfi* 
ingtoH^u  case,  diat  if  there  be  expcess  words  of  condition 
annexed  to  the  estate,  it  cannot  be  construed  a  limitation; 
but  this  opinion  has  been  denied  to  be  law :  and  per  Hale, 
<C.  B.  1  yetktpQOi  I  Mod.  86;there  is  no  other  authority 
to  support  it;;  for  first,  though  the  words  be  proper  to 
create^  a  condition;  yet,  if  upon  the  non-penormance 
.  thereof,*  the  estate  be  limited  over  to  another  person,  tins 
^hall  be  a  limitation  ;'for  it  shall  not  be  in  the  power  t>f  the 
heir,  by  his  not  claiming  or  entering,  to  defeat  the  interest 
of  suoa  person;  1  Brownl.  65;  1  BxA.  Abr.  412.  And 
per  Hale,  in  1  Vent  200,  it  may  properly  be  called  a'con- 
ditional  liinitation ;  secondly,  if  lands  are  given  to  the 
heir,  upon  condition,  this  upon  non-performance  shall  be 
ccoDistrued  .a  limitation  4  otherwise  no  advantage  could  be 
taken  of  it,  the  benefit  of  conditions  annexed  to  real  es- 
tates belonging  to  the  heir,  as  thpse  to  the  personal  estate 
do  to  the  executor.  Cro.  Eliz.  204 ;  Owen,  1 1 2 ;  2  Mod.  7 ; 
I  Lutw.  8og ;  3  Mod.  32. 
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And  where  a  man  havii^  issue  two  sone,  t.  e.  A.  the  CONDinoiKa; 
elder,  and /f.  the  younger,  and  also  two  daughters,  and         \       ' 
devised  lands  ''  to  H.  in  tail,  when  he  comes  to  twenty- 
four  years  of  age,  upon  condition  that  he  shall  pay  to  my 
two  daughters,  ao  /•  a  year,  at  their  fiill  age ;  and  if  the  said 
if.  die  before  twenty-faur,  then  I  will  that  R.  my  son  and 
heir,  shall  have  the  said  lands  to  him  and  his  heirs,  he  giv- 
ing and  paying  to  my  said  daughters  the  said  money,  in 
such  nmnner  as  H.  diould  have  done>  if  he  had  lived ;  and 
if  my  said  sons  H,  and  A.  (if  the  said  lands  come  to  the 
said  £•  by  the  death  of  Jf.)  do  not.pay  the  said  money  to 
my  said  daughters,  as  aforesaid,  then  I  will  my  said  land 
shall  remain  to  my  dai^hters  and  their  heirs  for  ever ;" 
this  was  held  to  be  a  limitation  upon  the  estate  of  H.  and 
not  a  condilioH^  so  that  if  H.  did  not  pay  the  money  to  the 
two  daughters,  aftev  his  age  of  twenty-four  years,  and  at 
the  full  age  of  the  daughters,  A.  slioidd  have  it  by  way -of 
limitation,  and  could  not  enter  as  for  a  condition  broken ; 
because  if  this  were  te  be  a  condition,  it  would  defeat  the 
portions  given  to  the  daughters,,  and  the  foture  devise  to 
them,  which  would  be  against  the  intent  of  the  devisor  \ 

And  if  a  man  devise  lands  to  uiother  in  taily  upon  condi- 
tion that  he  shall  not  aUen  ^  and  that  if  he  die  without  issue, 
it  shall  remain  over  to  another  in  fee,  and  afterwards  the 
devisee  aliens,,  this  is  not  a  limitation,  but  a  condition ; 
and  therefore,  he  in  the  reminder  cannot  enter  for  the 
condition  broken,  but  the  heir  at  common  law  ^ 

But  if  A.  devise  lands  to  JB«  provided  that  if  B.  marry 
without  the  consent  of  C.  or  die  without  issue,  then  to 
D.  8ic.  this  is  a  limitation,  and  not  a  condition,  in  respect 
of  the  remainder  being  limited  over  to  a  stranger,  and  not 
to  the  heir ;  for  though  the  words  proviso  and  if,  are  ' 

•  1  Rol.  Abr.  411,  412;        '1  Rol.  Abr.  412,  Skime 
Wimnan  v.  Baldwin,  Cro.    v.   Bond,  by  two    Judges  -^ 
Eliz.    376;    Goulds.    152;    hut  qu(Bre. 
Owen,  112,  S.  C.  adjudged 
on  writ  of  error. 

» 3 
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GOKDITIONS.  expr^s  words  of  conditioD,  it  n^ould  be  an  unreasonable 

— ' qonstructjon  of  the  intent  of  the  devtaory  that  JB,  should 

do  an  aoty  by  which  the  estate  of  D.  should  be  forfeited  "i. 
For  pet'  Holt,  though  words  of  an  eapr^ss  condition  ought 
not  to.be  construed  as  a  limiUUUm,  yet  where  an  estate  is 
to  remain  over  for  a  breach  of  a  condition^  though  it  Be 
by  express  words  a  condition,  yet  it  ought  to  be  intended 
as  a  limitation '. 

Upon  the  whole,  therefore,  we  perceive  that  the  differ^ 
eape  between  a  condition  and  a  conditional  Umiiatum,  is 
this,  that  a  condittoui  properly  so  called,  gives  title,  on 
beiag  broken,  to  the  grantor  or  his  heirs,  &c.  to  enter, 
^ho  must  a]sOj»  in  order  to  the  determination  of  the  estate, 
actually  take  advantage  of  the  breadi ;  whilst  by  a  condi- 
tional limitation,  the  estate  is  limited  over,  on  breach  of 
the  condition,  to  a  Urang&,  and  not  to  the  grantor  or  his 
heirs;  ^in  the  case  of  a  conditional  limitation,  the 
.estate  upon  the  breach  of  the  condition  expires,  and  deter- 
'  mines  ipso  facto,  and  withont  any  entry,  daim,  or  oCher 
act  to  be  done  by  the  person  entitled  to  the  estdte  upon 
its  determination '. 
Conditions  pre-      Cbnditions,  we  have  said,  are  either  precedent  or  sub- 
raiJi^aCTt.       ,Bequ^t.    Conditions  precedent  are  such  as  are  annexed 

to  estates,  and  must  at  law  be  punctually  performed  before 
.  the  estate  can  vest ;  a  condition  subsequent  is  when  the 
estate  is  immediately  and  already  executed,  but  the  conti-- 
nuance  of  such  estate  depended  on  the  breach  or  perform- 
ance of  the  condition  ^    As  if  I  grant,  that  if  A.  will  go 

^2  Lev.  21,22,  William^  '  Page  y.  Hawoard,.    11 

V.  f/y,  adjudged.    1  Vent.  Mod.  ft  ;  2  Sidk:  570,  S.  C ; 

199;  S.  C.  per  nam.  Fry  v.  and  see  ante,  p.  260,  n.  (1). 

Porto-,  Ri^ym.  236 ;  1  Mod.  •  SeeCo.Lit208,b.n,(i), 

86,  S.  C.  adjudged ;  sed  vid.  and  2  Wooddes.  143. 

Pyer,  316,  and  1  Leon.  183,  «  Co.  Lit  218 ;  Bq.  Abr. 

fe.  F.duMattfr,  and  10  Co.  joS;  and  see  Franc,  Max. 

41,  a,  S.  P.  contra ;  but  in  1  44. 
Vent.  203,  Coke  denied  to 
be  law. 
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to  such  a  place,  about  my  business,  that  he  shall  have  CONDITIONS. 

such  an  estate,  or  that  he  shall  have  lo /..&€.  this  is  a  — [^  "^ 

condition  precedent".     So  if  I  retain  a  man  for  405.  to  go 

with  me  to  Rome,  this  is  a  condition  precedent,  for  the 

duty  commences  by  going  to  Rome''.    So  if  a  man,  by 

will,  devise  certain  legacies,  and  tlien  devise  all  the  residue 

of  his  estate  to  his  executor,  afler  debts  and  legacies  are 

paid  ^d  discharged,  this  is  a  condition  precedent;  so 

that  the  executor  cannot  have  the  residue  of  the  estate 

before  the  debts  and  legacies  are  dischaiged*. 

No  precise  technical  words,  however^  are  required  .to 
make  a  stipulation,  a  condition  precedent  or  subsequent ; 
neither  does  it  depend  on  the  circumstance,  whether  the 
clause  in  the  deed  be  placed  prior  or  subsequent,  so  that 
it  operates  as  a  proviso ;  for  the  same  words  have  been 
construed  to  operate  as  either  the  one  or  the  other,  accord- 
ing to  the  nature  of  the  transaction^. 

Therefore,  where  A,  tenant  for  life,  and  B,  in  reversion 
in  fee,  covenanted  to  levy  a  fine,  and  that  it  should  enure 
to  the  use  of  A.  and  his  heirs,  if  JR.  did  not  pay  los.  to  A, 
on  the  ten^h  of  September  then  next ;  and  if  he  did,  then 
to  the  use  of  A.  for  life,  and  afterwards  to  the  use  of  R,  in 
fee ;  in  this  case,  the  word  if,  was  held  to  make  a  condi- 
dition  subsequent,  and  not  precedent,  so  that  A.  had  an 
estate  in  fee  till  R.  paid  the  105.  because  there  was  a  day 
limited  for  the  payment  of  the  105.  and  the  subsequent 
words  explained  the  intent  to  be  a  subsequent  condition, 
ue.  and  if  he  pay  it,  then  it  shall  be  to  .d.  for  life,  and 
afterwards  to  the  use  of  R.  in  fee,  which  shows  the  intent 
to  be  that  A.  shall  have  ^  estate  in  fee  till  the  105. 
paid*. 

"  3  p.  6,  7)  1  JloL  Ab^  Jud.  Comp.   1  Dumf.  &£. 

414.  Kep.  645. 

'^  3  H.  6,  33,  b;    1  Rol.  *  1  Rol.  Abr.  415,  416, 

Abr.  414.  Spring  v*  Cissar,  sudiudged ; 

'  1  Rol.  Abr.  41 5;  1  Jones,  Jones,   389 ;    Winch.    103, 

3«7 ;  Cro.  Car.  335.  S.  C. 

^  See    Hoiham  v.   East, 

s  4 
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CONDITIONS.      So  where  a  copyholder  in  Borough-English  surrendered 

"      ' to  the  use  of  himself  for  life,  and  afterwards  to  the  use  of 

his  eldest  son  and  his  heirs,  if  he  lived  to  twenty-one ; 
provided  and  upon  condition,  that  if  he  died  hefore 
twenty-one,  that  it  should  remain  to  the  surrenderor  and 
his  heirs ;  here,  though  by  the  first  words  it  would  seem 
to  be  a  condition  precedent,  yet  upon  all  the  words  taken 
together,  it  was  held  not  to  be  so,  but  a  surrender  to  the 
use  of  the  elclest  son,  to  be  defeated  upon  a  condition 
subsequent*. 

The  doctrine  of  conditions,  as  well  precedent  as  subse- 
quent, frequently  apply  to  cases  arising  on  the  vesting  of 
portions  and  legacies  made  payable  at  a  future  time. 
There  are  few  points  of  legal  learning  upon  which  the 
cases  in  the  books  are  more  numerous,  or  seemingly  more 
discordant;  but  as  these  relate  rather  to  j>tfrM>ita/ than  to 
real  property,  they  can  here  be  only  incidentally  noticed. 
Perhaps  the  following  distinction  may  serve  to  enable  the 
reader  to  reconcile  them. 

It  was  laid  down,  in.  the  case  of  Pawiety.  Pawlei^, 
that  where  a  legacy  is  charged  upon  real  estate,  if  the 
person  entitled  to  it  dies  before  the  day  of  payment,  it 
sinks  into  the  land  for  the  benefit  of  the  owner  of  the  in- 
heritance. In  Hallr.  Terry  ^,  and  Van  y.  Clarke^  lord- 
Hardwicke  seems  to  have  thought  himself  bound  by  this 
rule,  and  decreed  those  cases  accordingly.  But  in  Lawther 
V.  Condon^,  Sherman  v^  ColUm^f  Hodgson  v.  Hawson^,  his 
Lordship  departed  from  this  rule;  and  perhaps  the  general 
rule,  as  it  now  stands,  is,  that  when  a  legacy  is  given, 
charged  upon  a  real  estate,  and  payable  at  a  fiiture  time, 
and  there  are  no  express  words  in  the  will  to  make  it  im- 
mediately a  vested  interest;  there,  if  a  stronger  implication 

■  3  Lev.  133,  adjudged;  ''  1  Atk.  510. 

and  see  Lit.  s.  350 ;  Ck>.  Lit.  "  2  Atk.  130. 

216,  217,  b.  218,  a.  '  3  Atk.  319. 

*»  2  Vent.  366, 367.  «  1  Ves.  44. 

*^  1  Atk.  502.  ^^ 
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to  the  contrary  does  not  arise  from  the  other  parts  of  I  he  CONDrnOMS. 
will,  the  court,  from  its  inclination  to  favour  the  heir,  con-  — ^-^^ 
eiders  its  being  so  charged,  and  so  payable,  as  circum- 
stances amounting  to  an  implication,  that  the  testator's  in- 
tention was,  that  it  should  not  vest  till  the  time  in  which 
it  is  made  payable.  Most  clearly  it  is  in  the  testator's 
power  to  make  it  Immediately  vested  and  transmissible, 
though  charged  upon  a  real  estate,  and  payable  at  a  (uture 
time  by  using  express  words  to  indicate  his  intention  that 
it  should  be  so;  and  if  this  can  be  done  by  express  words, 
there  cannot,  it  should  seem,  be  any  reason  why  it  may  not 
be  equally  done  by  implication*  Therefore,  if  there  are 
any  circumstances  or  expressions  in  a  will,  from  which  the 
implication,  that  it  was  the  testator's  intention  to  make  it 
immediately  a  vested  legacy,  is  stronger  than  the  imputa- 
tion to  the  contrary,  which  arises  from  its  being  charged 
npon  a  real  fund,  and  payable  at  a  future  day,  it  is  to  be 
considered  as  a  vested  and  transmissible  interest,  notwith- 
standing those  circumstances.  One  of  the  circumstances, 
which  the  courts  have  considei^  as  aflfording  veiy  strong 
ground  to  imply  the  testator's  intention  to  be,  that  the 
legacy  should  be  immediately  vested  and  transmissible, 
though  the  payment  is  postponed  to  a  future  time,  is  where 
the  payment  is  postponed  for  reasons  diat  are  not  personal 
to  the  legatee,  but  arise  or  seem  to  be  calculated  with  a 
▼iew  to  the  circumstances  of  the  fund.  Upon  this  ground 
Lord  Hardwicke  seems  in  a  great  measure  to  have  decided 
in  the  cases  cited  above  of  Lowther  v.  Condon.  Sherman  v 
Collins,  and  Hodgson  v.  Rawson  \ 

Where  the  legacy  is  charged  upon  personally  only; 
there,  if  the  legatee  dies  before  the  day  of  payment,  his 
personal  representatives ' become  entitled  to  the  legacy; 
unless  it  is  to  be  collected  fit>m  the  testator's  will,  that 

^  See  also  Xing  V.  Withers,  513;  Hutchins  v.  Foy,  Com. 

Cas. temp. Talbot,  iij; But-  716;  Godwin  v.  Munday,  i 

kr  V.  Duncombe,  i   P.  W.  Bro.  Cha.Rep.  igi. 
457;  jPi^C/feifscase,  2  P.  W. 
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CO^WTIONS*  he  iatended  the  contrary.     In  the  construction  of  be- 

— quests  of  this  nature,  there  is  an  established  distinction 

between  a  gift  of  a  legacy  to  a  man,  at,  or  if,  or  when  he 
attains  the  age  of  twei^y-one,  (or  any  other  future  event 
of  a  similar  nature),  and  a  legacy  payable  to  a  man  at,  or 
if,,  or  when  be  attains  twenty-one.    In  the  first  case,  the 
attaining  twenty-one  is  held  to  be  individually  applicable 
as  much  to  the  substance  as  to  the  payment  of  the  legacy, 
and  therefore  the  legacy  is  held  to  lapse  by  the  death  of 
the  legatee  before  the  time*    In  the  second  case,  the  at- 
taimng  twenty-one  is  held  to  refer,  not  to  the  substance 
but  to  the  payment  only  of  the  legacy,  aad  therefore, 
here  the  legacy  is  held  not  to  lapse  by  the  death  of  the 
legatee  before  the  time*    It  has  been  held  to  be  an  excep- 
tion to  this,  distinction,  where  (he  testator  has  disposed  of 
the  intermediate  interest  either  to  a  stranger,  or  to  the 
legatee.    And  the  distinction  does  not  hold  where  the 
legacy  is  a  charge  upon  the  real  estat^. 

With  respect  to  the  legacies  charged  on  a  mixed  fund, 
consisting  of  botfi  real  and  personal  estate ;  if  the  legatee 
dies  before  the  time  of  payment,  ft  seems  to  1)e  6<sttled, 
that  the  legacy  should  sink  in  the  lan4>  in  all  cases  of  this 
nature  where  it  would  be  held  to  sink  in  the  land  if  fhe 
fund  consisted  of  real  esjtate  only :  but  this  is  only  so  far 
iis  it  is  necess^  to  resort  to  the  real  estate ;  for  m  th^ 
cases  the  legacy  is  still  ves^d  as  to  the  persopal  ^ state,  in 
all  cases  where  it  would  be  vested,  if  the  fund  consisted  of 
personal  estate  only  K 

The  continuance  of  a  conditional  estate,  we  have  said, 

depends  upon  the  breach  or  performance  of  t^^  condition, 

aqd  in  law  this  is  so. 

Dispenaation  But  it  has  }ong  been  the  practice  of  our  coufts  of  equity  to 

of  B  condition,     ye^g^g  against  the  breach  of  non-perfoimance  of  eopditions, 

'  See  Co.  Lit.  ^37,  n.  (1);    612  ;  and  Mr.  Coxe's  excel- 
also  Sherman  v.  Collins,  3    lent  note  on  the  last  case. 
Atit. 320 ;  1  yer.48 1  2  P.W. 
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whether  precedent  or  sH]l>fieq.uent^  wherever  a  compensa-  conditions. 
tion  can  be  made  to  tlie  parly  ii\jured  by  the  breach  ^.  •    • — 

Tku9,  where  A,  conveyed  lapds  to  B.  upon  trust,  that  if  C. 
the  fion  of  A.  wUhia  six  months,  after  the  death  of  A. 
ahould  secure  to  trustees.  500  L  lor  the  younger  children  of 
C,  then  to  convey  to  C.  and  his  heirs,  a^d  uptil  the  time 
for  giving  siich  security,  in  trust  for  the  eldest  son  of  G. 
and  in  default  of  such  security,  to  convey  tosi^ch  eldest 
80i(  and  his  heirs,  C.  died  before  any  auch  Security 
given ;  and  it  was  held,  th^t  this  condition,  though  prece- 
dent, yet  being  only  in  nature  of  a  penalty,  the.  intent  of 
the  trust  should  be  r^ardedi  which  was  to  secure  £Oo/. 
for  the  younger  children',  and  the  condition  was  relieved 
against'. 

It  seems  very  e^ential,  however,  that  the  case  be«uch 
as  to  admit  of  compensation ;  for  wherer  a  tesitalor  devised 
his  estate  to  the  defendants,  in  Irdst,  for  the  use  of  the 
plaintiff,  but  declared  his  will  to  be,  that  the  plaintiff 
ehould  have  no  benefit  of  the  demise,  unless  the  plaintiff's 
father  should  settle  on  the  plaintiff  two  full  tUrds  pf  the 
estate  settled  on  the  father,  on  his  marriage.;  and  in  de- 
fault thereof,  devised  die  estate  to  iihe  defendants ;  the 
father  made  no  settlemetit  cm  the  plaintiff|  but  devised  all 
his  estate  to  him  for  life,  but  subject  to  the  pa3^ent  of 
debts;  it  was  admitted,  and  so  adjudged  by  the  court, 
that  this  estate  was  executed  in  t)ie  plaintiff,  by  the  statute 
of  uses ;  and  consequently  that  this  was  a  condition  subse-  >^ 
quent ;  yet  the  court  declared,  that  though  conditions  sub- 
sequent, which  arp  to  divest  an  estate,  need  not  be  literally 
performed,  yet,  even  in  such  case,  if  the  party  cannot  be 
compensated  in  damages,  it  would  be  s^ainst  conscience 
to  relieve;  and  therefore  ordered  the  Master  to  examine 
the  value  of  die  estate  devised,  and  the  amount  of  the  debts 

V  J.  Yem.  79, 167.  ci(ed;  and  see  JVoodman  v. 

*iCImmi.  Ca.  89,   }ffl/&    Blake,  ^Y^i^,  ^22;  Bfirtie 
^. Crimes;  1  Mod.  307,  S.C.    v.  Falkland,  lb,  339. 
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CONDITIONS,  it  was  charged  with,  and  to  report  to  the  court  whether, 

after  debts  paid,  there  would  be  two  fiill  thirds  of  the 

father's  estate,  which  was  settled  on  him  in  marriage,  left 
to  the  plaintiff;  and  upon  re-hearing,  the  court  observed, 
that  the  difference  was,  whether  the  case  lay  in  compeiuia- 
tion  or  not;  for  if  in  compensation,  and  such  was  made, 
it  would  relieve  against  the  breach  of  die  condition  "(i). 

Again,  where  a  feme  covert,  having,  power  by  will  to 
devise  lands,  devised  them  to  her  executors,  and  to  pay 
500/.  out  of  them  to  her  son,  provided  that  if  theiatiier 
gave  not  a  sufficient  release  of  certain  goods  to  her  execu- 
tors, then  the  devise  of  the  500/.  should  be  void,  and  go 
to  the  executors:  'after  her  death,  a  release  was  tendered 
to  the  father,  and  he  refused ;  yet  upon  making  the  release 
afterwards,  the  money  was  ordered  to  be  paid  to  the  son ; 
for  it  was  said  to  be  die  standing  rule  of  the  court,  thai  a 
forfeknre  should  not  bind  whoe  athing  may  be  done  after- 
wards, or  a  compeosatton  made  for  it ;  and  though  it  is 
generally  binding  vrfieie  there  is  a  devise  over,  yet  keret  it 
being  to  go  to  the  executors,  it  is  no  more  than  the  law 
in^es*. 

And  where  one  havhig  three  dau^ters,  devised  lands 
to  his  eldest,  upon  condition  that  she,  within  six  months 
after  his  death,  .paid  certain  sums  of  money  to  her  two 
other  sisters ;  and  if  she  failed,  then  he  devised  the  land  to 

■  1  Vem.  79,  167,  Pop-  which  was  relieved  against. 

'     'hdmy.Banifield;^Vem.222,  •  2  Vent.  352,    Cage  v. 

S.C.  cited  as  a  case  in  which  JSmm/,  adjudged  in  cS^an»; 

there  was  relief;  2  Vem.  3gB,  and  see  Grinuton  ▼.  Lord 

S.  C.  cited  as  a  condition  £nice,  2  Vem.  594. 


(1)  But  as  in  all  cases  of  forfeitures  and  breaches  of  a 
condition,  some  kind  of  a  compensation  may  be  made, 
this  rale,  it  should  seem,  ought  not  to  be  extended  farther 
than  where  compensations  have  been  allowed  as  equally 
beneficial  to  the  party  as  the  thin^  itself,  and  not  to  for- 
feitures byienatits  for  life,  by  copyholders,  or  the  like^  8ic. 
And  see  rreced.  Chan.  570. 
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his  second  daughter,  on  the  like  condition,  8cc.  the  court  cx>Nl»noNS. 
enlarged  the  time  for  payment,  though  the  lands  were  de-  — — — — — 
vised  over ;  and  said,  that  in  all  cases  that  lie  in  compen- 
sation, the  court  may  dispense  with  the  time,  even  though 
it  be  in  the  case  of  a  condition  precedents 

Again,  where  one  devised  lands  to  J.  S,  his  kinsman,. 
))aying  1,000/.  a-piece  to  his  two  daughters,  who  were 
his  heirs  at  law,  and  J.  S.  made  default,  and  the  daughters 
recovered  in  ejectment,  yet  J.  5.  was  relieved,  on  payment 
of  principal,  interest,  and  costs,  though  it  was  insisted; 
that  this  was  a  condition  precedent,  and  to  the  disinheri- 
son of  the  heir  at  law,  and  in  fiivour  of  a  voluntary  de- 
visee S  The  court,  in  all  these  cases,  declaring,  that 
wherever  they  can  give  satisfaction  or  compensation  for 
the  breach  of  a  condition,  they  can  relieve. 

Of  the  effect  of  entry  for  breach  of  condition.    It  is  Of  entry  for 
laid  down  as  a  rule,  that  he  who  enters  for  a  condition  dUiM.  ^  **"' 
broken,  shall  be  in  of  the  same  estate  he  was  before, 
and  therefore  shall  avoid  all  mean  charges  and  incum* 
brances'>(i)* 

""  Woodman  v.  Blake,   2  1  Vem.456,  where  the  party 

Vem.  M2.  was  a  voluntary  devisee. 

^  Bamar^Hon   v.   Poiie,  ^  Co.  Lit.  202,  b.  n.  (2); 

2  Vem.  366 ;  but  see  amira,  1  Hoi.  Abr.  474. 


(1)  Upon  the  principle,  that  when  a  feoffi>r  enters  for  a 
condition  brc^en,  he  is  in  as  of  his  former  estate ;  when 
a  tenant  for  Ufe  joins  with  a  remainder-man  in  suffering  a 
common  recoverjr,  it  is  sometimes  practised,  as  a  precau-* 
tion  against  letting  in  the  incumbrances  of  the  remainder- 
man,  to  annex  e  condition  to  the  estate  of  the  bargainee  or 
releasee,  who  is  made  tenant  to  the  praocipe,  on  the  non- 
performance of  which  his  estate  is  to  oecome  void.  Fer, 
if  il.  be  tenant  for  life,  with  remainder  in  tail  to  jB.  and 
B.  executes  leases,  confesses  judgments,  or  otherwise  in- 
cumbers his  estates ;  and  afterwards  A.  and  B.  join  in  suf-' 
fering  a  common  recoveiy,  all  the  incumbrances  of  B.  are 
immediately  let  in  upon  die  fee  gained  by  the  recovery ; 
^  that  fee,  and'every  estate  derived  out  of  it,  are  subject 

to 
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CONDmovs.       If  therefore  a  feoffment  or  lease  be  made  to  A.  upon  con- 
— —  dition  for  non-payment  of  certain  rent  to  re*-enter,  and  A. 


to  them.    To  avoid  which,  A.  the  ,  tenant  for  life,  by  lease 
and  release,  or  by  bargain  and  sale  enrolled,  conveys  the 
estate  to  the  intended  tenant  to  the  praecipe,  to  hold  to  him 
and  his  assigns  during  the  joint  lives  of  bim  and  the  grantor 
or  bargainor ;  with  a  declaration,  that  such  grant  and  re- 
lease, or  bargain  and  sale,  is  made  to  enable  the  grantee  or 
bargainee  to  be  tenant  of  the  freehold  in  the  proposed  re- 
covery, and  a  declaration  of  the  uses  to  which  it  is  intended 
the  recovery  shall  enure.    Then  a  proviso  is  inserted,  that, 
if  the  bargainee  or  releasee  do  not,  within  six  months,  pay 
the  tenant  for  life  1 00,000 /•  or  some  other  very  large  sum 
of  money,  the  bargain  and  sale,  or  grant  and  release,  shall 
be  void ;  and  that  it  shall  be  lawful  for  the  bai^ainor  or 
grantor  to  enter,  as  in  his  former  estate.    The  money  is 
not  paid  at  the  day  appointed ;  and  thereupon  the  baij^n 
and  sale,  or  grant  and  release,  is  void,  and  the  bargainor 
or  grantor  becomes  seised  of  his  ancient  life  estate.    But, 
though  the  bargain  and  sale  becomes  Void,  yet  as,  at  the 
time  of  suin^  uie  original  writ  and  the  predpe,  die  bar* 
gainee  or  releasee  ifiraa  tenant  of  the  fieehold,  the  subse- 
quent cesser  or  determination  of  his  estate  does  not  im- 
peach the  recovery.    For,  if  the  person  against  whom  the 
prscipe  is  brou^h^  be  at  di^  time  wh^i  the  praecipe  is  sued, 
or  at  any  time  before  judgment,  actual  tenant  of  the  free- 
hold, it  la  immaterial  what  becomes  of  it  afterwards.   This 
doctrine  has  been  carried  sq  fai,  that  where  a  tenant  to  the 
freehold  was  made  by  a  fine,  arid  the  fine  has  been  reversed, 
yet  the  recovery  was  held  good.    See  Uoyd  v.  Evil^f 
I  Selk.  568 ;  tod  see  1  Shower's  Rep.  347 ;  Hob.  ^2 ; 
Noyy  126;  1  Mod.  aiS.   .The  reeovenf  thereftre^  in  this 
case,  is.good ;  the  freehold  upoa  which  it  was  suffered  is 
determined ;  and  the  bargainor  or  grantor  comes  in  of  his 
original  estate,  and  of  course  avoids  all  the  leases,  judg- 
ments, and  other  incumbrances  of  the  tenant  in  tail.    The 
reason  that  the  conveyance  is  made  to  the  bargainee  or 
releasee  dnriag  the  jomt  lives  of  him  and  the  grantor  or 
btf^ainor,  is,  to  preserve  his  powers;  by  leaving  die  re- 
version in  him.    For,  supposing  A.  to  be  tenant  for  life, 
idth  the  usuri  powers  of  teasing,  jfointuring,  and  chai^ng ; 
cenMlinder  to  trustees,  to  preserve  contingent  remainders; 
remainder  to  A.*s  first  ana  other  sons  in  tail  male ;  remain- 
der to  his  daughters  as  tenants  in  common  in  tail,  with 

cross 


I 
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die,  leaving  a  wife,  after  which  the  condition  is  broken  by  CONDITIONS. 

the  heir  of  A,  the  feoffor  or  lessor  shall  re-enter  as  of  his  

former  estate,  and  defeat  the  title  of  dower  that  accrued  to 
the  wife  of  the  feoffee',  because  the  feoffment  or  lease  was 
not  absolute,  but  defeasible  by  the  non-performance  of  the 


condition  \ 


'  aa  E.  3,  19 ;  Fitz,  Con-        •  Lit.  s.  325;  Co.  Lit.  201, 
dition^  12,  S.  C ;  1  Rol.  Abr.    202. 
474 ;  Co.  Lit.  202,  b.  n.  (2). 


cross  remainders  in  tail  between  them,  if  more  than  one, 
ivith  remainders  over ;  A.  and  his  daughters  may  suffer  a 
common  recovery ;  and  it  will  be  good  against  A.  and  his 
daughters,  and  tneir  issues  in  tail,  and  the  remainders  over, 
fiat  the  estates-tail  of  the  sons,  belhe  prior  to  the  estates 
of  the  daughters,  atid  being  supported  by  the  estate  of  the 
trustees  for  breservih^  contingent  remainders,  are  not, 
whether  vested  or  contingent,  at  the  time  of  the  recovery, 
affected  by  it.  But  if  A.  granted  his  whole  life  estate  to 
the  tenant  to  the  prsecipe,  it  might  be  apprehended,  that 
the  powers  relating  to  nis  estatey  whether  apposdant  or  in 
gross,  would  be  extinguished  thereby.  See  Edwards  v. 
o/a/er,  .HardreSy  410;  and  King  v.  Melting,  1  Ventris, 
225.  And  a  limitation  or  grant  of  new  powers  would  be 
vmd  agaifi^  the  sons  and  me  hieirs  male  of  their  bodies. 
To  prevent  this  qu^tioni  bebg  made,  A.  the  tenant  for 
life^  conveys  an  estate  to  the  intended  tenant  to  the  prae- 
cipe, only  during  his  (the  tenant)  and  the  erantor  or  bar- 
gainor's joint  lives.  This  continues  the  old  reversion  in 
die  grantor  or  bargainor^  and  presetves  the  powers  relating 
to  his  original  estate.  It  is  customary  in  these  cases  to 
declare,  wat  the  recovery  shall  enure  in  the  firslt  place,  for 
corroborating,  strengthening,  and  confirming  the  estate  for 
the  life  of  the  gralitot  or  bargaiteo^,  and  dl  otter  esibates  pre- 
cedent to  the  estate  in  tail  nlieant  to  be  destroyed^  and  all 
powers  and  privileges  fumexed  to  such  estate  for  life,  and 
other  precedent  estates.  The  mode  of  suffering  recoveries 
on  a  cbnditional  estate  of  freehold,  was  in  use  so  eariy  as 
the  end  of  the  Itfst  century.    See  Co.  Lit.  233,  b.  n.  (2). 

A  further  result  of  the  doctrine  of  the  estate  returning^  to 
the  grantor,  on  his  performance  of  the  condition,  appues 
to  mortgages,  and  which  will  be  more  iully  noticed  here- 
after. 
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CONDITIONS.      And  though  part  of  the  rent  be  paid  him  before  re-entry, 

yet  if  the  whole  be  not  satisfied,  he  may  enter  for  any  part 

that  is  in  arrear,  because  the  condition  is  to  enforce  the 
payment  of  the  whole  rent;  and  therefore  he  may  take 
advantage  for  non-payment  of  any  part  thereof  ^ 

But,  says  Littleton",  where  a  feofiment  is  made  of  land) 
reserving  rent,  upon  condition  that  if  the  rent  be  behind, 
it  shall  be  lawful  for  the  feoffor  and  his  heirs  to  enter 
and  hold  the  land,  and  take  the  profits  till  he  be  satisfied 
and  paid  the  rent  behind,  this  is  not  a  condition  absolutely 
to  defeat  the  estate ;  but  the  feoffor  in  this  case   shall 
hold  the  land  only  as  a  pledge,  or  in  nature  of  a  distress, 
till  the  rent  be  paid  him,  and  the  profits  shall  not  go 
into  the  account  of  the  rent,  but  shall  be  applied  to  bis 
own  use,  that  by  such  perception  the  tenant  may  be 
obliged  the  sooner  to  pay  the  arrears  of  rent  \    But  if  the 
condition  had  been,  that  if  the  rent  be  behind,  that  the 
lessor  shall  re-enter  and  take  the  profits  until  thereof  he 
be  satisfied ;  there  the  profits  shall  go  into  the  account  of 
the  rent,  and,  consequently,  when  the  profits  receiTed  are 
equivalent  to  the  arrear  of  rent,  the  lessee  may  re-enter, 
and  hold  it  under  the  former  lease  ^.    This  distinction, 
however,  in  respect  of  when  the  profits  tak^n  by  the  les- 
sor, after  entiy,  are  to  be  taken  in  satts&otion  of  the  rent, 
and  when  not,  is  not  admitted  in  equity,  for  the  courts  of 
equity  will  always  make  the  lessor  account  to  die  lessee 
for  the  profits  of  the  estate  during  the  time  of  his  being  in 
possession,  and  oblige  him,  after  he  has  satisfied  the  rent 
in  arrear,  and  the  expenses  attending  the  entry  and  occu- 
pation of  the  lands,  to  relinquish  the  possession  to  the 
lessee,  and  pay  over  to  him  the  surplus  of  the  money  re- 
ceived by  him  out  of  the  estate. 

But  it  is  to  be  observed,  that  there  is  a  distinction  which 
should  be  carefully  noticed,  with  respect  to  conditions  or 

*  Cro.  Jac.  51 1 ;  Co.  lit.        '  And  see  Co.  Lit.  203,  a. 
203.  n.  (3). 

■  Sec.  327.  '  Co,  Lit.  203. 
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powers  of  entry,  between  a  condition  that  the  lessor  may  GOUTDTnoNS. 

enter  and  hold  until  payment  and  satisfaction ;  and  a  power 

of  entry  limited  by  way  of  use ;  which  takes  its  effect  firom 
the  statute  of  uses ;  as  if  il.  by  feoffinent,  lease  and  re-leftse^ 
fine,  or  conmion  recovery,  convey  an  estate  to  C  and  his 
heirs,  to  the  use  and  intent  that  B,  may  thereout  receive  a 
certain  annual  sum ;  and  to  the  further  use  and  intent  that 
if  such  annual  sum  be  in  arrear  for  so  many  days  after  the 
time  appointed  for  the  payment,  it  shall  b^  lawfol  for  B, 
and  his  assigns  to  enter  upon  the  lands,  and  receive  the 
rents  and  profits  until  the  arrears  are  satisfied ;  here,  as 
soon  as  the  rent  is  in  arrear,  an  use,  which  is  served  out  of 
the  original  seisin  of  the  feofiee,  releasee,  conusee,  or  re- 
coveror,  springs  up  and  vests  in  the  person  to  whom  the 
power  is  given;  and  this  use  is  immediately  transferred 
into  possession  by  the  statute.    He  has,  consequently,  a 
right  to  retain  such  possession  till  the  purpose  for  which 
it  is  executed  be  satisfied,  and  then  the  use  determines* 
And  by  virtue  of  this  estate  he  may  make  a  lease  for  years 
to  try  his  title  in  ejectment,  either  to  obtain  the  possession  . 
of  the  lands,  if  it  be  withheld  from  him,  or  to  restore  it,  if 
it  be  disturbed  or  devested ;  and  if  he  assign  the  annual  sum, 
the  right  of  entry  and  perception  of  the  rents  and  profits 
will  pass  to  the  assignee.    But  a  distinction  must  be  made 
between  this  case  and  that  of  a  grant  of  a  rent  to  be  issu- 
ing out  of  certain  lands,  with  a  proviso,  that  if  the  rent  be 
in  arrear,  the  grantee  may  enter  and  take  the  profits,  &c. ; 
for  here  there  is  no  seisin  in  any  person,  out  of  which  an 
use  can  arise  to  the  grantee  on  non-payment  of  the  rent ; 
and  therefore  possession  is  not  in  him  till  he  makes  an 
actual  entry ;  but  an  interest  vests  in  him,  when  the  rent 
becomes  in  arrear,  and  he  may  reduce  it  into  possession 
by  ejectment  •• 

*  See  lit.  203,  a.  n.  (3) ;  350 ;    Sid.  223,  263,  344 ; 

and  HaverkUl  v.  Hare,  Cro.  Raym.   135,  138  ;    Saund. 

Jac.  510;   2  Rol.  Rep.  2;  U2, 
Poph.  126,  147;   3  bulst. 
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CONDITIONS.      Conditions,  we  have  said,  are  void  if  against  law,  repug 

nant,  or  impossible  to  be  performed. 

Conditioni  ''  All  instances  of  conditions  againirt  law  in  a  legal 

agatnit  aw.        ggj^ge  are  reducible  under  one  of  these  three  heads ;  ist, 

either  to  do  malum  in  se,  or  malum  prohibitum ;  ^dly,  to 
omit  the  doing  of  something  which  is  aduty ;  3dly,  to  en- 
courage such  crimes  and  omissions.  And  such  conditions 
as  thosei  ihe  law,  without  regard  to  circumstances, 
will  defeat'. 

Of  the  first  kind,  t .  e.  the  doing  something  that  is  malum 
in  se,  or  malum  prohibitum^  are  all  contracts  that  have  for 
their  object  something  forbidden  by  the  eternal  itnmutable 
l^ws  of  nature  and  of  God:  as  to- commit  murder,  theft, 
perjury,  or  the  like ;  which  contracts  acquire  no  additional 
turpitude,  from  being  declared  unlawful  by  any  legis- 
Uture*. 

Therefore,  If  I  be  under  an  obligaitibn,  or  make  fe  feoff- 
ment on  condition,  to  pay  you  20/.  if  you  kill  or  rob 
such  a  person,  this  is  a  void  obligation,  and  creates  no 
rights  (1). 

The  second  denomination,  void  on  the  ground  of  beiog 
contrary  to  law,  viz.  those  that  We  mala  prohibita,  applies 

•  I  P.  Wms.  189.  '  Fitzh.  tit.  Oblig,  13 ;  Co. 

^  See  1  Pow.  contr.  166,    Lit.  206,  b;  1  Rol.  Abr.415. 

«64- 


(1)  But  it  is  to  be  observed,  that  the  effect  of  adding  all 
unlawful  condition  to  a  contract,  varies  according  to  the 
nature  9f  ihe  contract,  and  of  the  condition ;  for  if  a  tnan  be 
bound  upon  condition  that  he  do  not  act  malum  tn  m,  as  to 
kill  J.  S,  the  bond  is  void ;  but  if  a  man  make  a  feoffinent, 
upon  condition  that  the  feoffee  shall  kill  /.  1$.  the  estate  is 
aosolute,  and  the  condition  void.  In  boih  instances  the 
law  aims  at  the  same  object,  namely,  the  preventing  the 
crime.  For,  in  the  former  case,  lest  the  obligee  should 
have  any  tempt&tibn  to  do  the  act,  the  law  frees  him  from 
the  penalty  of  the  bond.  And  for  the  same  reason  the 
laW|  in  the  latter  case,  secures  to  the  feoffee  the  possessicni 
of  the  land,  without  performing  the  condition. 
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to  Uiiogs  which,  though  they  be  not  mmla  in  se,  or  con-  CQNDmON^ 

troiy  to  the  law  of  Goi  and  nature,  yet  are  bad,  as  being  

against  the  law  of  the  land :  because  they  are  either  repug- 
nant to  the  welfare  of  the  state ;  or  against  some  maxim 
or  rule  in  law;  or  in  contradiction  to  soi^e  positive 
statute''. 

Among  the  first  of  this  description,  namely,  of  such  as  Conditions 
are  repugnant  to  the  welfare  of  the  atsite,  all  conditions, 
that  have  for  their  object  a  restriction  of  trading  in  any 
particular  way  in  genera/ throughout  England,  are  ranked ; 
all  such  contracts  being  void,  as  militating  against  national 
poluy,  one  great  object  of  which  is,  and  ought  to  be,  to 
encourage  and  promote  trade,  and,  consequently,  to  inva- 
lidate aU  contracts  that  have  a  tendency  to  check  or 
restrain  the  exercise  of  it  ^. 

Upon  the  same  principle,  namely,  to  prevent  any  sti- 
pulations that  have  a  tendency  to  discourage  trade,  every 
contract  that  has  for  its  object  a  general  restriction  not  to 
exercise  a  trade  within  a  limited  period  of  time,  is  like- 
wise void.  Therefore,  if  a  dyer  enter  into  a  bond  not  to 
use  his  craft  for  two  years,  it  will  be  void ;  for  such  re- 
straint must  not  be  total,  although  it  be  only  temporary  ^ 

So  if  a  husbandman  be  bound  not  to  sow  his  land ;  the 
bond  is  against  common  law  ^. 

But  the  same  objection  does  not  apply  to  an  obligation 
not  to  trade  in  any  particular  place ;  for  the  policy  of  the 
nation  is  not  concerned  in  what  place  a  man  exercises  his 
calling.  And  ''  there  may  happen  instances  wherein  such 
a  contract  may  be  useful  and  beneficial :  as  to  prevent  a 
town  from  being  overstocked  with  any  particular  trade : 
or  in  the  case  of  an  old  man,  who,  perceiving  himself 
under  such  circumstances  of  body  or  mind,  as  that  he  is 
likely  to  be  a  loser  by  continuing  his  trade,  will  find  it 

*  Co.  Lit.  216,  b.  '  2  H.  5,  5  b ;    Bro.  tit. 

•  Alleyn,  67.  Oblig.  85. 

«  1 1  Co.  63,  b. 
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CONDITIONS,  better  to  part  with  it  for  a  consideration ;  that,  by  selling 

'    '  •"' his  custom,  he  may  procure  to  himself  a  livelihood,  which 

he  might  probably  have  lost  by  trading  longer^. 

Therefoire'  it  has  beenlield,  that  an  agreement  not  to 
keep  a  mercer's  shop  in  Newport,  is  good  ;  for  the  under- 
taking is  voluntary,  and  the  party  restrained  may,  not- 
withstanding, keep  a  mercer's  shop  elsewhere  ^ 

Agreements  or  obligations  of  the  latter  kind  will  not, 
however,  it  seems,  be  binding,  unless  entered  into  for  a 
good  and  sufficient  consideration;  for  if  it  be  without  con* 
sideration,  it  will  be  void  *"(!). 

**  P«r Parker,  in  MiVcAettv.  Palmer,  172;  Chesman    v. 

Reynolds,!  P.  Wms.  191.  Nainby,  2  Strange,  739;  1 

^  Broad    v.    Jolly,    &c.  P.  Wms.  181. 

Cro.  Jac.  596;    S.   C.     2  *^Alleyn,  67;  Moor,  115, 

Bulst.     1 36 ;     Jones,     1 3 ;  242 ;  PaJm.  1 72 ;  March,  1 7. 


(1)  ''  And  it  is  best,  that  such  good  or  sufficient  con- 
sideration should  appear  upon  the  face  of  the  contract; 
because  wherever  such  contract  stands  indifferent,  and, 
for  aught  that  is  known, .  may  be  either  good  or  bad,  the 
law  presumes  it  primd  facie  to  be  bad.  First,  in  favour 
of  trade  and  honest  industry.  Secondly,  for  that  there 
plainly  appears  a  mischief,  but  the  benefit  can  be  merely 

E resumed,  and  in  that  case  the  presumptive  benefit  shall 
e  overborne  by  the  apparent  mischief.  Thirdly,  for  that 
the  mischief  is  not  only  private  but  public.  And,  fourthly, 
for  that  there  is  a  sort  of  presumption,  that  it  is  not  of 
any  benefit  to  the  obligee  himself;  because  it  being  a 
general  mischief  to  the  pubUc,  every  body  is  effected 
thereby ;  for  it  is  to  be  observed,  that  though  it  be  not 
shown  to  be  the  party's  trade  or  livelihood,  or  that  he  had 
no  estate  to  subsist  on^yet  all  the  books  condemn  those 
bonds  on  that  reason ;  viz.  as  taking  away  the  obligor's 
livelihood,  which  proves  that  the  law  presumes  it*'  See 
Mitchel  V.  R^fnolas,  1  P.  Wms.  192,  wnere  the  subject  is 
elaborately  discussed  by  C.  J.  Parker ;  and  see  Mr.  Uoxe's 
note  there.  And  formerly  a  distinction  was  taken,  see  3 
Lev.  242;  Mardi,  77, 193;  Moor,  pi.  259,  379;  2  Leon. 
210 ;  Noy,  98 ;  in  the  case  of  contracts  for  the  restraining 
trading  in  a  particular  place,  between  a  contract  or  pro- 
mise 
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And  in  the  consideration  of  these  kind  of  bonds,  entered  CONDITIONS, 
into  with  a  view  to  restrain  persons  from  exercising  their 
trades  within  particular  districts,  courts  of  equity  advert  to 
the  object  of  the  bond ;  making  a  distinction,  where  the 
penalty  of  the  bond  is  merely  intended  as  a  security  for. 
the  enjoyment  of  the  object  stipulated  for,  and  where  it 
is  m  the  nature  of  assessed  damages :  and,  in  the  former 
case,  these  courts  consider  the  enjoyment  of  the  object  as 
the  principal  intent  of  the  deed,  and  the  penalty  only  as 
accessary,  and  to  insure  the  damage  really  incurred. 


mise  upon  good  consideration,  and  a  bond  or  covenant  to 
pay  a  sum  certain  on  breach ;  the  former  being  held  valid, 
and  the  latter,  even  although  it  were  for  a  good  consider- 
ation, void.  The  reason  for  which  distinction  was,  that, 
in  the  former  cases,  the  whole  being  to  be  recovered  in 
damages,  it  was  in  the  power  of  the  jury  to  assess  them 
according  to  the  amount  of  the  consideration,  and  the 
injury  received ;  but,  in  the  latter  cas^s,  the  whole  pe- 
nalty or  sum  was  forfeited,  and  might  be  recovered  in  an 
action  of  debt,  whatever  might  be  the  consideration  given, 
or  however  slight  the  injury  received. 

But,  in  the  above-mentioned  case  of  Mitchel  v.  Rey^ 
noldsj  this  distinction  was  over-ruled,  upon  the  following 
grounds :  viz.  first,  that  a  bond  is  a  more  favourable  con- 
tract for  the  obligor  than  a  promise ;  because  the  penalty 
is  a  re-purchase  of  the  obligor's  trade  ascertained  oefore- 
hand,  and  on  payment  whereof  he  may  have  it  a^ain ;  and 
a  man  may  ratlier  choose,  to  be  bound  not  to  do  it  under  a 
penalty  than  not  to  do  it  at  all.  Secondly,  for  that,  however 
It  be,  it  is  the  obligor's  own  act.  Thirdly,  because  the  ob- 
ligor can  suffer  only  by  his  knavery;  and  courts  of  justice 
are  not  concerned  lest  a  man  should  pay  too  dear  for 
being  a  knave.  Fourthly,  because  restraints,  by  the  cus- 
tmnof  particular  placeSf  may  be  enforced  with  penalties 
which  are  imposed  with  the  parties  consent,  nay,  where 
they  .are  imposed  by  the  injured  party,  without  the  con- 
currence of  the  other ;  then,  d  fortiori,  the  obligor  may 
bind  himself  by  a  penalty.  And,  fifthly,  because  the 
question,  whether  upon  the  consideration  of  the  circum- 
stances the  contract  be  good  or  not,  is  matter  of  law  not 
fit  for  a  jury  to  determine. 

T  3 
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CONDITIONS.       Where,  therefore,  on   a  dissolution  of  copartnership, 

"^  the  retiring  party   entered  into  a  bond  not  to   sell,  for 

a  given  period,  any  quantity  of  brandy  less  than  six 
gallons,  within  the  cities  of  London  and  Westminster; 
upon  a  breach  of  this  contract,  a  verdict  was  obtained  for 
the  penalty ;  but  on  a  bill  filed,  an  account  was  decreed  to 
be  taken  of  the  actual  damage  sustained  by  the  defendant, 
and  an  issue  directed  for  that  purpose ;  and  on  payment  of 
the  damages  the  defendant  was  restrained  from  taking  out 
execution  for  the  penalty  of  the  bond^ 
Maintentnce.  The  next  instance  which  may  be  noticed  of  an  obliga- 

tion being  void,  on  account  of  its  being  malum  prohibitum, 
as  militating  against  the  public  welfare,  is  that  of  a  bond, 
or  condition,  for  unlawful  maintenance ;  which  is  an  un- 
lawful upholding  in  a  cause  depending  in  suit  by  word, 
writing,  countenance,  or  deed,  and  is  void  as  being  in- 
quum  in  lege  ^. 

Upon  a  like  principle,  a  bond,  taken  by  a  sheriff  for 
fees,  is  void,  by  reason  of  the  apparent  probability  that 
sheriffs  would  make  use  of  such  bonds  to  support  oppres- 


sion ^ 


And  so  if  a  sheriff,  or  gaoler,  take  a  bond  of  a  prisoner, 
wiih  condition  to  be  a  true  prisoner,  or  to  pay  for  his 
meat  or  drink,  such  obligation  is  void ;  the  law  prohibit- 
ing it,  as  a  means  that  might  be  made  use  of  for  the  pur- 
poses of  extortion  ^. 
Simony.  If  a  parson,  on  his  being  presented  to  a  living,  give  a 

bond,  conditioned  to  resign,  such  condition  may  be  law- 
ful, and  not  against  31  Eliz.  of  simony;  as  if  the  condition 
be  to  restrain  the  incumbent  from  non-residence,  a  vicious 
life,  or  that  he  shall  resign  when  the  patron's  son,  kins- 

'    Hardy  v.  Martin^     1  *  10  Mod.    139  f     1    P. 

Brown's  Chan.  Rep.  419,  in  Wms.  195. 

note.  *»  Plowd.  68 ;  10  Co.  100, 

"  Alleyn,  60 ;  Carter,  229 ;  b ;  1 2  Mod.  683 ;   and  see 

tt  Inst.  212;    1  Ro.  Abr.  Aruttdel  v.  Trevillian,  i  Ch. 

4 1  ?•  Rep.  87 ;  and  Hall  v.  Poiier, 

Show.  Par.  Cas.  76. 
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man  or  frieodi  becopoie  qualified  to  take  tliie  living  ^.    So  conditions. 

a  bond  conditioned  for  the  payment  of  money  to  the  son  """■ 

of  the  last  incumbent,  so  long  as  he  should  continue  a  8tu« 
dent  in  Cambridge,  unpreferred,  &c.  is  good  9.  So  where 
a  patron  took  bond  of  his  presentee,  to  pay  5  /.  yearly  to 
the  wife  and  children  of  the  last  incumbent ',  it  was  held 
to  be  good. 

But  it  has  been  ruled  in  equity,  that  wl^ere  a  bond  of 
resignation  is  general^  as  tp  resign  upon  request,  some 
•pecial  reason  must  be  shown  )to  require  a  resignation ; 
for  though  sUch  bonds  may  in  strictness  of  law  be  good« 
yet  if  they  are  miuie  an  iU  use  of,  ap  by  extorting  jfkoaey 
firom  the  incumbent,  &c.  equity  yfiH  grant  a  perpetu^  in- 
junction  ag&inst  them'.  And  although  in  the  noted 
case  of  Fytche  v.  Bishop  of  I/m4qn,  it  was  determined  by 
the  Court  of  Conunon  Pleas,  that  general  bonds  of  resig- 
nation were  legal ;  and  the  judgment^  upon  a  writ  of  error, 
was  aflirmed  in  the  King's  Bench ;  yet  upon  a  writ  of 
enror  being  brought  in  Parliament,  after  a  long,  elaborate, 
and  nble  discussion,  the  judgment  was  reversed '  (1). 

And  so  a  promise  to  procure  one  to  be  instituted  to  a 

'  1  Rol.  Abr.  417;  Cro.  H*-      But  quare,  and  see 

Jac.  248,  274 ;   Cro.  Car.  Comp.  Incumb.  39. 
180;  lit.  Rep.  135;  Button,        *  a  Chan.    Ca.  399;     1 

in  ;  1  Jones,  aao;  2  Keb.  Vem.  131,  411  ;  Eq.  Abr. 

445 ;    1   Sid.  389 ;    Raym.  86,  87 ;  Prec.  Ch.  513 ;  l 

175;  Comp.  Incumb. 40, 41.  Str.  534 ;  i  P.  Wms.  190. 

'  Nov  iit2  'See  Cunningham's  Law  of 

%'   ^  '  Simony,  where  the  proceed- 

'  Earl   of  Sussex  B  case,  i„g8  j^the  House  of  Lords 

cited  by  Foster,  Judge,  Noy,  „e  ^ery  folly  reported. 

(1)  It  seems  difficult  to  reconcile  this  decision  with  the 
cases  in  which  the  patron,  making  an  ill  use  of  the  bond, 
has  been  relied  on  as  the  only  ground  upon  which  the 
obligor  could  be  relieved  against  it.  Durston  y.  Sandys,  i 
Vem.4ii;  Peek  y^  Capd,  i  Stra.  534;  Grey  y.  Heskethp 
Amb.  268 ;  3  Bum^s  £c.  L.  336.  Nor  is  the  principle  of 
the  decision  generally  favoured,  or  likely  to  be  extended ; 
for  in  Partn^e  v.  .T7%is/on,   4  Term.  tlep.  ,3^,  which 

T  4    '       .  was 


Marriage  bro 
kagebmidt. 


2gO  BLBMBNTS  09        [bOOK  U.  VkUl  iU 

CONDITIONS,  chapel  in  consideration  of  money  paid,  it  being  simoniacal 
""'""**"*"~""^  and  against  law,  and  therefore  void  •. 

So  condition  for  a  lease  of  the  glebe  or  tithes,  or  a  sum  . 
of  money,  is  clearly  simony  within  the  statute ;  and  there- 
fore void  ^ 

And,  for  the  same  reason,  viz.  that  they  militate  against 
the  general  welfare  of  society,  marriage  brokage  bonds, 
given  for  assistance  in  promoting  marriages,  are  void; 
*^  for  marriages  ought  to  b^  procured  and  encouraged 
through  the  mediation  of  friends  and  relations,  and  not  by 
hirelings ;  and  such  bonds  to  match- makers,  and  procurers 
of  marriage,  are  of  dangerous  consequence,  proving  the 
occasion  of  many  unhappy  marriages,  to  the  prejudice  and 
discomfort  of  the  most  respectable  families.  And  there-, 
fore  the  consideration  .pf  such  bonds  and  securities 
have  always  been  discountenanced,  and  relief  in  equity 
been  given  against  them,  even  so  long  since  as  the  Lord 
Coventry's  time,  and  long  before^." 

Many  cases  have  also  occiured,  and  many  distinctions 
been  recognized  in  our  comts  of  equity,  respecting  testa- 
mentary conditions  restraining  marriage  *. 

But  in  deciding  upon  the  validity  of  any  condition  of 
marriage,  it  is  necessary  to  advert  to  the  nature  of  the 
estate  charged  with  the  gift,  to  which  such  condition  is 
annexed.  If  the  estate  chained  be  real  estate,  then  it  is 
material  to  determine  whether  such  condition  be  prece- 
dent or  subsequent.  If  the  estate  charged  be  personal, 
the  force  or  vaUdity  of  the  condition  will  depend  on  its 


Conditions 
against  mar- 
riage. 


■  Aekaller  v.  Toderick,  3 
Cro.  36,  337, 

^  See  the  authorities 
supra,  and  Comp.Incumb.  39. 

^  See  Arundel  v.  Trevil- 


lian,  1  Ch.  Rep.  87$  and 
Hally,  Potter,  Show.  Par. 
Cas.76. 

*  See  1  Fonb.  Eq.  c.  4, 
s.  10,  n.  g. 


was  an  action  on  a  bond,  to  reside  or  to  resien  to  the 
patron's  son,  8ic.  the  court  of  B.  R,  observed,  mat  as  the 
case  before  them  *'  was  not  precisely  similar  to  the  Bishop 
of  London  y.  liftche,  they  were  bound  by  the  established 
series  of  precedfents  to  give  judgment  for  the  plaintiff/' 
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reasonableness ;  as  also  on  the  gift  being  given  over^  or  CONDITIONS, 
not  given  over*  

Where  the  gift  or  devisei  to  which  a  c6ndition  of  marriage 
is  annexed,  is  of  land,  or  a  charge  on  land,  it  seems  settled, 
that  if  such  condition  of  marriage  be  precedent,  it  must 
be  strictly  perfoimed,  in  order  to  entitle  the  party  claiming 
to  the  benefit  of  such  gift^.  For  interests  arising  out  of 
land  shall  be  governed  by  the  rules  of  the  common  law  *. 
If  the  condition  be  subsequent,  its  validity  will  depend 
on  its  being  such  as  the  law  will  allow  to  divest  an  estate  \ 

If  the  gift  or  legacy,  to  which  a  condition  of  marriaige 
be  annexed,  be  chained  on  personal  estate,  such  condition* 
except  under  the  circumstances  after-mentioned,  shall' 
according  to  the  rule  of  the  civil  law,  be  considered  as 
merely  in  terrorem;  but  if  the  gift  or  legacy  be  given  over, 
in  the  event  of  the  condition  being  broken,  then  the  con- 
dition shall  be  allowed  to  prevail^*  (i). 

y  See  Bertie  v.  Lord  Talk-  Ch.  Ca.  22 ;  Sutton  v.  Jewks, 

laiidy  3  Ch.  Ca.  130;  a  Vem.  2  Ch.  'Rep.  50 ;   Jerwis  v. 

338»  339;  Harvey  v.  Aston,  Duke,  1  Vem.  19;  SempMU 

1  Atk.361;  PM//e/iv.R€fl(fy,  V.  Bayley,  Prec.  Ch.  562; 

1  Wils.  31  ;  Reynishv.  Mar-  Garrett  v.  Pritty,  2  Vem. 

tiUf  3  Atk.  330 ;    1    Wils.  293  ;    Stratton  v.  Grymes, 

130;  Randal  v.  Payne,   1  Ib.'357;  Pulling  w.  Keady^ 

Bro.  C.  R.  66-  1  Wils.  21 ;  R^nish  V.  ilfar- 

*  Co.  Lit.  206,  a,  b.  217,  tin,  lb.  130;  3  Atk.  330; 
a;  Popham  v.  Bamfield,  1  Graydan  v.  Hicks,  2  Atk. 
Vem.  83 ;  Chcmncey  v.  Gray-  16 ;  C/uiuncey  v.  Tahbtirdin, 
don,  2  Atk.  616.  lb.  392;  Wheeler  v.  Bingham, 

*  See  Co.  lif.  206,  b.  3  Atk.  364 ;  Chancey  v.Fen- 

*  See  Pisof%  case,  cited  houlet,  2  Ves.  265 ;  Hem- 
by  Winch,  J.  in  GrisUy  v..  mingr$  v.  Minchley,  i  Bro. 
Lother,  Moor,  857;  rJor-  Ch.  Rep.  303;  5co^t  v.  2^/er, 
Mmd  V.  Norwood,   1  Ch.  R.  2  lb.  431 . 

65;  Bellasis  v.  Cromin,    I 

■  ■  ■  ■         .  ■  ■  » 

(i)  With  respect  to  what  shall  amount  to  a  bequest 
over;  and  in  particular,  whether  a  bequest  or  devise  of 
the  residue  is  sufficient  to  support  the  condition,  see  Semp^ 
UUv,  Bailey,  Prec.  Ch.  562 ;  Paget  v.  Hayumd,  cited  1 
Atk.  378 ;  Wheeler  v.  Bingham,  3  lb.  364 ;  Garrett  v. 
Priity,  2  Vera.  293  j  Scott  v.  I^fer,  2  Bro.  C.R.  463. 
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CONDITIONS.       It  must  noty  however,  be  inferred  %  from  the  frequent  in- 
'"*"""~"*"~"^    stances  of  conditions  in  restraint  of  marriage  being  declared 

void,  that  all  conditions  annexed  to  personal  g^fts,  which 
in  any  manner  affect  marriage,  are  void,  unless  given  over ; 
for  the  same  principles  of  policy  which  annul  such  con- 
ditions when  they  tend  to  a  general  restraint  of  marriage, 
will  fietvour  and  support  them  when  they  merely  prescribe 
such  provident  regulations  and  sanctions  as  tend  to  protect 
the  individual  from  those  consequences  to  which  an  ov^r 
hasty,  rash  or  precipitate  match  would  probably  lead : 
'^  therefore,  if  the  conditions  are  only  such,  whereby  a 
marriage  is  not  altogether  prohibited,,  but  only  in  part 
restrained,  as  In  respect  of  time,  place,  or  person,  then 
such  conditions  are  not  utterly  to  be  rejected  \^*  ''  An 
injunction  to  ask  consent  is  lawful,  as  not  restraining 
marriage  generally ;  a  condition,  that  a  widow  shall  not 
marry,  is  not  unlawful ;  an  annuity  during  widowhood ;  a 
condition,  to  marry  or  not  to  marry  Titius,  is  good ;  a 
condition,  prescribing  due  ceremonies  and  place  of  mar- 
riage, is  good;  still  more  is  a  condition  good,  which  only 
limits  the  time  to  twentyrone,  or  any  other  reasonable  age, 
provided  it  be  not  used  evasively  to  restrain  marriage 
generally  •/'  » 

But  courts  of  equity  having  allowed  conditions  of 
marriage,  under  certain  circumstances,  to  prevail,  have 
constantly  marked  an  anxious  inclination  to  guard  against 
that  abuse,  to  which  the  giving  one  .person  any  degree  of 
control  over  another  might  eventually  lead.  Thus,  in 
JDmley  v.  JDe^bouverie  \  Lord  Hardwicke,  C.  observes,  that 
'*  persons,  whose  consent  is  required  to  a  marriage,  ought 
to  consider  themselves  in  the  light  of  a  parent,  and  readily 
consent,  where  there  is  no  serious  objection  to  the  mar- 
riage/' And  in  Harvey  v.  il^^on,  Mr.  Justice  Comyns 

«  1  Fonbl.  Eq.  260,  n.  ScqU  v.  Tj/ler^  2  Bro.  Ch. 

'  Godolp.  Orp^  Leg.  part  Rep.  488. 

1  c.  15,  s.  u  '  2  Atk*  261. 
•  Per  Lord  Thurlow,  C. 
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states,  that  "  where  the  condition  has  been  perfonned  to  conditions. 

a  reasonable  intent,  the  court  has  dispensed  with  the  want    

of  circumstances ;  as  where  the  major  part  of  the  trustees 
consent,  or  where  the  trustees  give  an  implied,  not  an 
express  consent '.  So  where  the  father  has  made  the 
marriage  himself^,  where  the  condition  is  become  im- 
possible by  the  person  dying  whose  consent  was  necessary 
before  the  marriage  ^ ;  nor  will  a  court  of  equity  require 
the  consent  beyond  the  minority  of  the  legatee  ^.  And 
not  only  conditions  imposed  by  others,  in  restraint  of 
marriage,  are  generally  void ;  but  also,  obligations  by  the 
parties  themselves  are  void,  if  they  be  restrictive  of 
marriage  in  general '. 

All  agreements,  and  consequently  all  conditions,  and  Against  public 
obligations,  the  objects  of  which  militate  against  the 
principles  of  morality  and  public  decorum ;  as  also  all 
such  as  are  entered  into,  to  give  effect  to  corrupt  pur- 
poses, are>  by  the  law  of  England,  void,  upon  two  of  the 
grounds  before  alluded  to,  namely,  as  being  repugnant  to 
the  Wel&re  of  the  state,  and  also  against  that  maxim  or 
role  of  law,  which  prohibits  every  thing  which  is  contra 
Ixmos  mores.  Therefore,  all  obligations  entered  into  with  a 
view  to  evade  the  law,  being  in  their  nature  immoral,  are 
essentially  vicious,  and  cannot  be  supported  '^. 

(  Da/ey  V.   damickarde,  16;  see  alsoP^^cmv.  jBirry, 

loth  Dec.  1 738,  Ch. ;  Burl-  2  P.  Wms.  626.      ^ 

ion  V.  Humphreys,  20th  Feb.  ^  Knapp  v.  Noyes,  Amb. 

1755,  Ch,  cited  in  Long  v.  662 ;    Gilbert's    Hist.    Ch. 

Dennis,  4  Burr.  2056.  Lex  Prestoria,  337. 

^  Me^ett  V.  Meserett,  2  *  Baker  v.  White,  2  Vem. 

Vem.  580 ;  Clerk  v.  Berkley,  215;  Woodhouse  v.  SMpley, 

lb.  7«i ;  and  see  D'Aguilar  2  Atk.  535 ;  Lotoe  v.  JPecr*, 

V.  DuckwtUer,  2  Ves.  &  Bea.  4  Bur.  2225. 

226;  Clarke  v.  Parker,  19  "  See  1  Pow.  contr,  181 

Ves.  1;  Pollock  Y.  Croft,  1  to  183,  also  pos^    "Deeds 

Mer.    1*84 ;     Goldsmd    v.  and  Agreements/'  to  which 

Goldtmid,  Coop.  Rep.  ^25 ;  the  cased  referrible  to  this 

Merry  v.  Ryws,  1  Eden,  1 .  subject  cwre  ptop6rly  be- 

^  Graydon  v.  Hicks,  2  Atk.  long. 
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CONDITIONS.       Obligations  are  also  void,  if  they  respect  things  prohi- 

bited  from  being  objects  of  contract  by  statute  law. 

Contrarj  to  Thus,  every  obligation  and  security  for  more  than  legal 

interest  is  void,  by  virtue  of  the  statute  of  the  12  Anne, 
slat.  2,  cap.  16.  For  no  action  can  be  maintained  on  a 
transaction  so  circumstanced ;  and  being  void  at  firsts  it 
cannot  be  rendered  v^d  by  any  thing  done  to  it  after- 
wards  ". 

So  an  obligation  by  a  bankrupt,  or  any  person  on  his 
behalf,  conditioned  to  pay  a  sum  of  money  to  a  creditor 
for  signing  his  certificate,  is  void  imder  the  5  Geo.  2,  c*  30, 
sec.  11.  VoTfper  Mansfield,  Ch.  J.  if  the  bankrupt  had 
confonned  to  all  the  law  required  of  him,  and  had  fairly 
given  up  his  all,  the  creditor  ought  injustice  to  sign  his 
certificate :  but,  on  the  other  hand,  if  the  bankrupt  had 
been  guilty  of  any  fraud,  or  concealment,  the  creditor 
ought  jiot  to  sign,  for  any  consideration  whatever.  If  any 
near  relation  was  induced  to  pay  the  money  for  the  bank- 
rupt, it  was  taking  an  unfair  advantage  and  torturing  the 
compassion  of  the  family:  if  it  was  the  money  of  the 
bankrupt  himself,  it  was  giving  one  creditor  his  debt  to 
the  exclusion  of  the  others,^  and  a  fraud  upon  them  ^. 
'  And  obligations  of  this  kind  are  void  under  the  statute, 
although  the  money,  stipulated  to  be  paid,  be  for  the 
benefit  ^of  all  the  creditors  '.  For  great  corruption  and 
oppression  might  arise  from  a  combination  of  all  the 
creditors,  to  exact  conditions  for  signing  the  certificate. 

Lord  Parker,  however,  refused  to  extend  this  statute  by 
construction  to  a  oase,  which,  prim&  fade,  seems  to  be 
within  the  spirit,  although  it  clearly  is  not  within  the  letter 
.  of  the  act.  In  the  instance  alluded  to,  a  bankrupt  en- 
deavoured to  be  dischai^ed  with  the  consent  of  four-fifths 
of  his  creditors  in  nuinber  and  value,  and  a  creditor  pre- 

"  Lowe  e#  a/,  v.  Waller,  1  '  Jones   ei  aL  Assignees 

Term  Rep.  736.  of    Gardiner    v.    Barkiey, 

*  See  Smith  v.  Bromley,  Dougl.  Rep.  696. 
Dougl.  696,  note. 
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feired  his.  petition  to  the  Lord  Chancellor  Tigainst  the  CONDiriONS. 

allowance  of  the  certificate,  upon  which  the  bankrupt,  in 

consideration  of  the  creditor's  withdrawing  his  petition, 

gave  him  a  bond  for  his  whole  debt.    And  his  Lordship 

was  of  opinion,  that  this  was  a  case  out  of  the  words  of 

the  statute ;  for  here  the  object  was,  to  withdraw  a  petition 

against  the  allowance  of  the  certificate,  and  not  to  induce 

the  creditor  to  sign  the  certificate,  which  was  the  mischief 

the  statute  pointed  at :  and  therefore  dismissed  a  bill  to 

be  relieved  fir^m  the  bond  with  costs  ^.    ^ 

Secondly,  an  obligation  is  unlawful,  in  a  proper  sense,  Indacing  thn 
if  the  object  of  it  be  to  induce  the  omission  of  something,  dutT""^^* 
the  doing  of  which  is  a  duty  in  the  person  by  whom  it  is 
made. 

As  if  a  sheriff  msJce  an  under-sheriff,  with  a  condition 
that  he  shall  not  serve  executions  above  twenty  pounds,  • 
without  his  special  warrant ;  this  proviso  will  be  void ;  for, 
though  a  sheriff  may  choose  not  to  make  an  under-sheriff 
at  all,  or  may  make  him  at  his  will,  and  so  remove  [him, 
yet  he  cannot  leave  him  an  under-sheriff,  and  yet  abridge 
his  power'.  For  since,  by  being  made  under-sheriff,  he  is 
liable  by  law  to  execute  all  process,  he  cannot,  any  more 
thian  the  sheriff  himself,  be  bound  not  to  execute  any 
process  without  another's  special  warrant ;  for  that  would 
be  to  deny  or  delay  justice. ' 

Thirdly,  a  condition  or  obligation  is  unlavirful,  in  the  Encoaraging 
proper  sense,    if  it  be  to   encourage  unlawful  acts  or  ''"^•^^•cto. 
omissions. 

Therefore,  if  the  proprietors  of  a  newspaper  were  to 
give  the  editor  a  bond  of  indemnity  against  any  indictment 
or  action,  to  which  he  might,  thereafter,  be  subjected  by 
reason  of  publishing  libels,  or  the  like ;  such  bond  would 
be  void  •. 


^  Lewis  y.   Chase,    I   P.  1175;  Oodb.  212;  iBrownl. 

Wms.  620.  65;  2  lb.  282.                   t 

'  Norton  v.  SitMB,  Hob.  '  1  Pow.  contr.  196. 
12;  S.  C.    Moor,  856,  pi. 
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CONDITIONS.       So  if  one  enter  into  an  obligation  to  the  sheriff  to  bear 

him  harmless  if  he  embezzle  a  writ ;  and  do  so,  and  be 
damaged  by  the  embezzling,  yet  he  shall  not  take  advan* 
tage  of  the  obligation ;  for  it  is  void,  because  he  shall  not 
be  protected  in  doing  an  act  contrary  to  law  ^ 

Again,  if  a  person  bind  himself  to  pay  a  sum  to  a  gaxder, 
if  he  will  suffer  one  charged  in  execution  for  debt  to  go  at 
large,  &c.  the  debt  not  being  satisfied,  this  is  against  law, 
and  gives  no  cause  of  action  °. 

And  if  the  sHeriff  let  one  to  mainprize  who  is  not  bail« 
able,  and  take  an  obligation,  it  will  be  void  by  the  course 
of  tihie  common  law ;  for,  in  such  case,  the  letting  him  go 
at  large  is  a  tort,  and  a  thing  contrary  to  law,  and,  then, 
the  obligation  being  made  to  aid  the  sheriff  in  doing  a  tort, 
is  consequently  void*'. 

So  if  a  man  take  a  bond,  or  other  seciirity,  to  be  saved 
harmless  for  suffering  one  to  escape ;  or  for  enlarging  one 
out  of  prison  against  law ;  or  to  save  him  hannless  if  he 

« 

kill  such  an  one,  or  do  such  a  trespass ;  these^  upon  the 
same  principle,  will  be  void  \ 

But  if  a  bond  be  to  secure  the  obligee  against  a  breach 
of  covenants  in  an  indenture,  some  of  which  covenants  are 
void,  and  some  of  which  are  good,  there  is  a  distinction 
where  the  covenants  are  void  at  common  law,  and  where 
by  statute  law ;  for  in  the  former  case,  the  bond  will  be 
good  for  the  covenants  that  are  lawful,  and  void  as  to  the 
other  covenants ;  but,  in  the  latter  case,  as  has  been  before 
remarked,  the  whole  bond  will  be  void. 

Thus,  in  the  case  of  Norton  v.  Simes  ^y  referred  to  in  the 
preceding  page,  it  was  held  that,  though  the  covenant  Irom 

*  Fitzh.  tit.  Oblig.  13.  '  Dwe   v.    Manmn^utm, 

"  Beathman  v.  martin,  2     Plowd.   60,    64 ;     asid   see 

Bulst.  213.  Dyer,  118,  119;  3  H.  4,  fol. 


M.  37  H.  6,  1  1) ;  Fitz.  9 ;  Cro.  Car.  353,  354  ;  and 

Oblig.  4 ;   Bro.  tit.  Oblig.  in  a  H.  4,  9. 

37  ;    1  Lev.  209;    10  Rep.  ^  Hob.  12;  Moor^^^d. 
100,  b ;  Dyer,  324. 
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the  under-sheriffy  as  to  not  serving  executions  above  twenty  CONDITIONS 
pounds  without  the  special  warrant  of  the  sheriff,  was  void ; 
yet,  the  covenant  that  the  under-sheriff  should  discharge 
and  save  harmless  the  sheriff,  of  all  escapes  of  prisoners  that 
should  be  arrested  by  him,  or  any  bailiff  or  officers  ap- 
pointed by  him,  was  held  to  be  good,  and  the  bond  as  to 
that  valid ;  it  being  lawful  for  the  sheriff  to  take  bond  of 
the  under-sheriff,  to  discharge  and  save  him  harmless  of 
escapes  upon  arrests  made  by  himself :  for,  since  the  high- 
sheriff  transfers  his  authority  unto  the  under-sheriff,  it  is 
reasonable  that  the  former  should  take  security  of  the  latter 
to  perform  all  the  duties  justly  and  iaithfully  to  himself 
and  others.  But,  if  a  sheriff  take  a  bond  for  a  matter 
against  the  spirit  of  23  Hen.  6,  c.  lo,  and  also  for  a  debt 
due,  the  whole  bond  is  void.  The  reason  for  which  dis- 
tinction is,  that  such  is  the  letter  of  the  statute ;  for  a  statute 
must  be  strictly  pursused ;  but  the  common  law  distin- 
guishes according  to  common  reason,  and,  having  made  that  ' 
void,  which  is  against  law,  permits  the  rest  to  stand  '. 

But  it  is  here  proper  to  observe,  that,  although  condi-  wiitre  aoUw- 
tions,  &c.  respecting  things  which  the  law  prohibits  to  be  talidTbctw^ 
the  subjects  of  contracts,  create  no  right,  and,  consequently,  th«  pwiiej. 
occasion  no  obligation  on  either  side ;  yet  the  law  suffers 
them,  in  some  instances,  nevertheless,  after  they  have  been 
carried  into  execution,  to  prevail  contrary  to  its  prohibition; 
for,  being  executed,  they  are  valid  between  the  parties, 
altliough  the  law  Will  not  give  its  aid  to  assist  either  party 
in  carrying  them  into  execution.   For  the  parties  are  looked 
upon  to  treat  together  as  if  there  were  no  law  about  the 
matter,  and  so  to  renounce  the  benefits  which  might  accrue 
by  the  law  to  either  of  them.    And  therefore,  though  they 
do  in  to  engage  themselves,  they  ought  in  conscience  to 
suffer  their  engagement,  being  executed,  to  contitme  in 
force,  fmd  neither  of  them  ought  to  break  it  without  the 

*  Norkm  v.  SkMB,  mf^%      37 ;   Moor,  £56 ;    Plowed. 
Hob.  12,  13 ;  Bro.  tit.  (aits,      '68, 
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CONDITIONS,   assent  of  the  other.    As  for  example ;  if  I  game  with  a 

man  contrary  to  law,  and  lose,  and  give  bond  for  the  pay- 
ment of  it,  and  pay  it  accordingly,  I  ought  not  to  have 
recourse  to  law  to  recover  my  money  back*.  In  thi^view 
of  the  matter,  it  appears  that  prohibitions,  enacted  by  posi- 
tive law  in  England,  in  respect  of  contracts,  8cc.  are  of  two 
sorts  :  First,  such  as  are  founded  upon  general  reasons  of 
policy,  and  public  expedience;  as,  where  the  act  is  in 
itself  immoral :  Secondly,  such  prohibitions  as  are  intended 
to  protect  weak  or  necessitous  men  from  being  over-reached, 
defrauded,  or  oppressed.  In  the  former  cases,  both  parties 
offending  are  equally  guilty ;  in  the  latter,  only  one  of 
them.  The  law,  therefore,  in  the  former  cases,  allows  no 
action  for  the  relief  of  the  party  who  has  perfonned  his  part 
of  the  contract,  after  he  has  assented  with  full  and  entire 
liberty :  the  law  of  England,  in  this  case,  corresponding 
with  the  maxim  of  the  Roman  law,  '^  That  if  an  agreement 
be  dishonest,  both  in  respect  to  him  that  gives,  and  him 
who  receives,  the  first  cannot  require  any  thing  again, 
because  in  this  case  the  possessor  has  the  advantage  ^ ; 
but  in  the  latter  cases,  namely,  where  contract  or  trans- 
actions are  prohibited  by  positive  statutes^  for  the  sake  of 
protecting  one  set  of  men  from  another  set  of  men ;  the  one 
from  their  situation  and  condition,  being  liable  to  be  op- 
pressed or  imposed  upon  by  the  other,  there  the  parties  are 
not  in  pari  delicto ;  and  in  furtherance  of  these  statutes,  the 
person  injured,  after  the  transaction  is  finished,  may  bring 
his  action,  and  defeat  the  contract.  For  instance ;  by  the 
statutes  of  usury,  taking  more  than  5  per  cent,  being 
declared  illegal,  and  the  contract  void,  the  borrower,  if  he 
pay  the  illegal  interest,,  may  recover  the  excess  of  interest 
on  an  action:  for  these  statutes  were  made  to  protect 
needy  and  necessitous  persons  firom  the  oppression  of  usurers 
and  monied  men,  who  are  eager  to  take  advantage  of  the 

*  See  2  Bur.  1012;  Gas.    5,  de  conditions  ob.  turp,et 
temp.  Talb.  41.  if^ust.  causam  leg.  8. 

^  See  Digest,  lib.  12,  tit 


^ 
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distress  of  others ;  whilst  they,  on  the  other  hand,  from  the  CONDITIONS, 
pressure  of.  their  distress,  are  ready  to  come  into  any  terms,   — — — — 
and  with  their  eyes  open  not  only  break  the  law,  but 
complete  their  own  ruin  ^. 

Another  instance  of  this  kind  is  the  clause  in  the  statute 

5  Geo.  2,   cap.  24,  sect.  17,  to  prevent  bad  practices  on 

bankrupts,  who  have  not  obtained  their  certificates,  and 

who,  for  the  sake  of  obtaining  it,  will  come  into  any  terms 

themselves,  and  cause  their  friends  to  come  into  any  terms' 

that  a  hard  creditor  may  choose  to  impose.    Now,  on  this 

statute,  if  the  bankrupt,  or  a  relation,  pay  money  to  a 

creditor,  who    in  consequence  signs  the  certificate,  and 

then  the  bankrupt  renews  his  trade,  and  receives  every 

advantage  that  he  can  derive  from  having  obtained  his 

certificate,  he  may,  notwithstanding,  bring  his  action,  and 

recover  the  money  back;  and  this,  though  he  has  acted 

contrary  to  a  law  made  for  his  own  benefit :  for,  in  these 

cases,  the  one  party  is  urged  by  mere  necessity  to  pay 

what  the  other  ought  not  in  justice  to  demand ;  therefore 

the  maxim  of  volenti  non  Jit  injuria^  does  not  apply  to 

him ;  and  then  he  falls  within  the  reason  of  the  law,  that, 

in  order  to  prevent  oppression  and  advantage  from  being 

taken  of  the  necessity,  of  others,  has  made  such  conduct 

penal. 

If,  however,  such  illegal  contract  remain  in  an  executory 
state,  and  be  not  executed ;  there,  if  the  party  who  has 
paid  money  as  a  consideration  for  something  illegal  to  be 
done,  wishes  to  rescind  the  contract,  he  may  do  so ;  for,  so 
long  as  nothing  is  done  by  either  party,  each  of  them 
is  free  to  recaAt;  because  it  is  to  be  presumed,  that  they 
have  not  acted  with  mature  deliberation.  As  if  a  merchant 
has  promised  another  to  furnish  him  with  contraband 
goods,  and  they  agree  for  the  price,  either  may  refuse  to 
stand  to  this  bargain,  which  ought  not  to  have  been  made. 

^  See  Browning  v.  Morris,  Dashtvood,  Cas.  temp.  Talb* 
Cowp.   791  ;    Bosanquet  v.    38. 
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CONDITIONS.  But.  then  it  can  only  be  done  on  the  terms  of  restoring  the 
^■""■"■""""^^  puiy  to  his  original  efitualaon'. 

2.  Of  repugnant  Conditions. 
Ite]Hi^nt  All  conditions  that  are  repugnant  to  the  nature  of  the 

contract  entered  into  are  void,  and  against  law.  And, 
therefore,  if  a  man  make  a  feoffinent  in  fee,  upon  conditioii 
that  the  feoffee  shall  not  alien,  this  condition  is  repug- 
nant  and  roid  i  and  the  estate  of  the  feoffee  is  absolute : 
because  the  power  of  aliening  is  incident  to  the  grantee  of 
afee^ 

Upon  the  same  principle  it  is  held,  that,  if  a  man  make 
a  feoflSocient  in  fee,  upon  condition  that  the  feoffee  shall 
not  take  the  profits  of  the  land;  this  condition  is  against 
law,  as  being  repugnant  to  the  grant :  for  the  feoffment  of 
the  land  includes  the  profits ;  and  the  estate  is  absolute  ^ 
And  it  is  the  same  on  a  grant  or  devise'. 

But  a  covenant  or  bond,  with  a  condition  that  the  feoffee 
shall  not  take  the  profits  of  the  land,  or  shall  not  alien,  is 
said  to  be  good  \  And  the  reason  of  these  distinctions 
seems  to  be,  that  in  case  of  the  covenant  or  bond,  the 
feoffee  may  alien  or  take' the  profits,  if  he  choose  to  forfeit 
his  covenant  or  bond ;  consequently  there  is  no  total  bar 
to  alienation  or  receiving  the  profits :  but  otherwise  it  is, 
as  to  such  a  condition,  added  to  the  feoffinent ;  for  if  that 
were  good,  no  "alienation  or  taking  the  profits  could  take 
effect. 

So  a  condition  that  the  wife  shall  not  be  endowed,  or 
the  husband  be  tenant  by  the  curtesy,  is  void',  as  being 
repugnant  to  their  rights. 

So  of  a  condition,  upon  a  feoffinent  in  fee,  that  his 
daughters  shall  not  inherit ;  for  this  is  repugnant  to  the 

^  See  1  Pow.  contra,  8o6,        f  Ibid, 
and  cases  there  cited.  <  Co.  lit  sas* 

•  1  Rol.  Rep.  334 ;  Cro.        *»  Ibid. 
Jac.  596 ;  Co.  Lit.  223,  a ;       ^  i  Rol.  Ab.  419  >   6  Co. 

and.  see  Freeman  v.  Fireman,  41 ,  S.  P. 
s  Vern.  S33 ;  Lit  s.  360. 
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estite,  and  an  attempt  to  establish  a  different  kind  of  in-  conditions. 
heritance  than  is  allowed  of  by  lawj.  - 

Bat  a  gift  in  tail,  on  condition  that  the  donee  shall  not 
discontinae  or  alien  in  fee-tail,  or  for  life,  is  good ;  for 
these  are  tortious  acts,  which  may  well  be  restrained  by 
condition^ ;  and  it  will  be  the  same  whether  the  estate  be 
for  the  life  of  another,  or  his  own  life ;  for  though  an  estate 
for  his  own  life  be  law,  yet  the  condition  is  good,  because 
the  reversion  is  in  the  donor  ^ 

Bat  a  liberty,  inseparable  from  the  estate-tail,  cannot  be 
restrained  by  proviso  **«  These  are  ist,  To  be  dispunish- 
able of  waste.  2dly,  That  the  wife  shall  be  endowed. 
3(ily,  That  the  husband  shall  be  tenant  by  the  curtesy. 
4thly,  That  tenant  in  tail  may  suffer  a  common  recovery. 
5thly,  That  collateral  warranty  (whether  with  or  without 
assets,  if  made  before  4  &  5  Anne,  cap.  16,)  or  lineal  with 
assets,  may  bar  it  (1). 

Thus  where  A.  settled  his  land  upon  his  daughter  in  tail, 
and  took  a  bond  from  her  not  to  conmiit  waste,  the  daugh- 
ter levied  a  fine,  and  committed  waste,  and  the  bond  being 
put  in  suit,  equity  relieved  against  it^ 

Where,  however,  A,  made  a  settlement  of  his  lands  on 
his  son  in  tail,  but  took  a  bond  from  him  not  to  dock  the 
entail ;  it  Was  ruled  in  equity,  that  the  bond  was  good, 
though  the  alienation  was  made  by  the  issue ;  for  if  the 

iiRol.4i8-  ~   ?,o^-    170 ;    Co.  Lit 

t       r^              ju        X  2H ;  Moor,  601, 633 ;  1  Co. 

J^ioCo.  39;    LiV  sect.  14%.  86,  a. 

36a;     Co.    Lit.    423,    b;  »  Jm?Mv.Bni/<wi>2Vem. 

Moor,  39,  pi.  126.  3gi^ 

'  Co.  Lit.  923. 


(1)  And  according  to  10  Co.  38,  b;  1  Rol.  Abr.  418, 
he  cannot  be  restrained  from  makins  a  lease^  within 
32  H*  8,  or  levying  a  fine,  within  4  It.  7.  But  Co.  Lit 
sas,  b,  conirm.  For  the  power  of  making  leases  is  not  in- 
tident  to  his  estate,  but  given  to  him  eoUatefally  by  the 
«tatute. 
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CONDITIONS,  son  had  not  screed  to  give  the  bond,  the  father  might  have 

' —  made  him  only  tenant  for  life®. 

Other  instances  of  conditions  being  held  void  for  repug- 
nancy,  are,  where  a  man  made  a  feoffment  in  fee,  provided 
that  the  feoffor  should  have  the  profits ;  this  condition  was 
void,  because  repugnant  to  the  grant  ^.    > 

So  where  a  lease  was  granted  to  three  persons  during 
their  lives,  provided  that  one  shall  not  take  the  profits 
during  the  life  of  the  other  two;  the  condition  was  held 
void  as  repugnant^;  and  so  of  like  casea'  (i). 

3*  Of  Impossible  Canditiom. 

Impostible  con-       No  obligation  can  be  inferred  from  a  contract  to  perform 

things  naturally  impossible.  And  therefore,  where  a  man 
absurd  enough  to  enter  into  condition  with  another  to 
build  him  a  large  house  in  a  day ;  or  to  go  to  Rome  ia 
the  same  time ;  or  to  overturn  Westminster-hall  with  his 
finger ;  or  to  make  the  Thames  overflow  Westminster-hall; 
or  to  drink  up  the  sea ;  or  touch  the  sky  with  his  hand, 
'  or  such  like  impossibilities;  such  conditions  would  be 
void;  and  the  party,  undertaking  to  accomplish  them, 
would  be  subject  to  no  action,  even  for  damages  accruing, 
by  reason  of  non-performance  *. 

But  we  must  distinguish  here  between  things  naturally 
impossible,  and  the  impracticability  of  accomplishing  of 

•  Freeman  v.  Freeman,  ^2  224  a,  n.  (1) ;  and  see  Toy- 

Vem.  233.  hr  v.  Hqrd,  1  Bur.  83. 

»  Co.  lit.  206,  S.  P. ;  and  •    Bro.    tit.    Facts,    and 

see  Cro.Eliz.  1^5,  107.  Fitzh.  Oblig.  13  ;    Puffend. 

«  2  Leon.  132,  adjudged ;  lib.  3,  s.  2 ;  et  lb.  note  (1) ; 

and  see  Hob.  170;  1  Bulst.  40  £.3.  6,  a;  and  see  Co. 

42.                  *  Lit.  206,  a,  n.  (1). 

'    See  Co.  Lit.  146,  a; 


(1)  It  is,  however,  to  be  noticed,  that  there  are  two  ex- 
ceptions to  this  doctrine ;  namely,  1 .  When  the  entail  is 
of  the  gift  of  the  crown  for  services  performed;  and 
2.  When  the  remainder  or  reversion  remains  in  the  crown. 
See  34  Hen.  8,  c.  20 ;  also  Co,  Lit.  372,  b. 
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which  must  be  evident  to  all  parties  at  the  time  of  con-  CONDITIONS, 
tracting ;  and  things  which  are  not  physically  impossible,  " 

but  the  impossibility  of  accomplishing  of  which  arises  from 
circumstances  pecuhar  to  the  party  contracting;  for,  in  the 
latter  cases,  although  the  contract  be  of  necessity  void,  by 
reason  of  the  inability  of  the  person  undertaking  to  perform 
it:  as  if  a  man  contract  to  sell  an  estate,  the  title  to  which 
is  in  another  person ;  yet,  though  equity  will  not  enforce  a 
specific  escecution,  that  will  not  dischaige  the  person  con- 
tracting to  sell,  froitf  paying  damages  to  the  other  party  for 
any  loss  he  may  sustain  by  reason  of  his  being  imposed, 
upon ;  for,  although,  where  a  person  covenanting  through 
remissness  and  negligence,  undertakes  an  impossibility,  so 
iar  as  goes  to  his  capacity  of  performing,  the  main  under- 
takii^  must  be  void ;  because,  that  the  thing  stipulated  is 
practicable  to  the  party  stipulating  to  perform  it,  is  pre- 
aomed  as  a  tacit  condition  in  the  contractor's  mind  in  every 
agreement;  the  law,  nevertheless,  upon  account  of  the 
neglect  and  default  of  the  undertaker,  binds  him  to  answer 
any  damage  that  the  other  party  sufiers  through  his  being 
disappointed,  but  not  to  any  damages  as  a  compensation 
for  the  non-performance  of  the  thing  contracted  for  itself, 
that,  as  being  impracticable  to  the  party,  not  requirii^ 
any*. 

Thus  where  A.  in  consideration  of  28,  6  d.  in  hand  paid  * 
to  him,  and  of  4/.  175.  6d*  to  be  paid  to  him  upon  his  per- 
formance of  the  agreement,  bound  himself  to  deliver  to  J3.      , 
two  grains  of  rye^corn  on  the  Monday  following,  and  so 
on  progressively,  doubling  the  quantity  on  every  Monday 
daring  the  year :  it  was  objected^  on  an  action  on  the*  case 
brought  upon  this  agreement,  that  it  appeared^  upon  the 
face  of  it,  to  be  impossible,  the  rye  to  be  delivered  amount- 
ing to  such  a  quantity,  as  all  the  rye  in  the  world  was  not 
sufficient  to  produce.     Sed  per  Curiam,  if  a  man  will,  for 
a  valuable  consideration,  undertake  a  thing  impossible 
• 
'  Cornwall  v.  Williams,  Cole'n  case  in  Pari.  117. 
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CONDITIONS,  with  respect  to  his  ability,  that  will  not  Biake  the  eontzact 

void ;  for  though  the  contract  be  a  foolish  one,  yet^  it  will 
hold  in  law,  and  the  person  so  contracting  ought  to  pay 
something  for  his  foUy.  And  the  cause  was  compromised 
on  re-payment  of  the  half-crown,  with  costs". 

And  where  the  term  '^  impossible,''  iii  its  physical  sense, 
is  applied  to  an  agreement,  it  is  to  be  taken  in  its  fiiUest 
extent ;  and,  therefore,  a  man  may  bind  himself  to  do  any 
thing  which  is  not  strictly  impossible,  and  the  law  will 
hold  him  to  the  performance  of  it.    The  legal  distinction, 
therefore,  between  a  near  and  remote  possibility,  is  not 
regarded  in  executory  contracts.    And,  therefore,  if  iL 
covenant  with  B.  that,  in  case  he  die  without  issue,  he  will 
give  his  lands!  in  £>•  to  his  brother,  a  court  of  equity 
will  carry  this  agreement  into  execution,  upon  the  con* 
tingency  happening,  although  a  limitation  in  a  deed  ''after 
dying  without  issue,''  would  be  void.    So  a  covenant  to 
settle  lands,  of  which  a  man  has  only  the  possibility  of 
descent,  will  be  carried  into  execution  in  equity:  for  a 
decree  of  that  court  does  not  attach  upon  the  intei^st  in 
the  land  stipulated ;  but  the  court  enforces  the  perform- 
ance of  the  agreement  in  specie,  by  its  process  against 
the  person  to  compel  him  to  execute  it. 

And  the  subject  of  every  condition  must  not  only  be  a 
-  thing  naturally  possible  to  be  accomplished,  but  it  must 
/  also  be  morally  so ;  for  to  give  an  agreement  an  intrinsi- 

cal  obligatory  force,  and  fit  it  to  produce  an  action  in  courts 
of  justice,  it  is  not  enough  that  it  be  made  with  the  con- 
sent of  both  parties,  but  the  subj.ect  of  it  ought  to  be  such 
a  thing,  as  men  have  a  lawful  right  and  power  of  stipu- 
lating about  at  their  pleasure.  Therefore,  to  make  an 
agreement  truly  obligatory,  it  is  requisite  that  the  party 
undertaking,  have  a  moral,  as  well  as  a  physical  power, 
of  performing  the  thing  to  be  done.    It  follows,  that  an 

'^  Thomborot^h  v.  Whitaker,  a  Ld*  Raym.  1164^8*  C* 
6  Mod*  305. 
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engagement  to  do  a  thing  in  itself  unlawful  must  be  void  *  COMBmoifS. 

for  it  would  be  absurd  that  an  obligation,  which  derires 

its  sanction  from  the  law,  shoidd  put  us  under  a  necessity 

of  doing  something  which  the  law  prohibits*.    All  acts, 

tfaeiefore,  undertaken  against  legal  constitutions,  are,  as 

we  have  before  seen',  null  and  void  upon  two  grounds; 

namely,  first,  because  where  -the  object  is  contrary  to  a 

man^s  duty,  it  may  be,  presumed  that  he  did  not  give  his 

iiill  and  free  assent,  especially  if  it  be  to  perpetrate  any 

crime,  as  murder,  theft,  or  perjury ;  secondly,  the  law,  by 

forbiddug  it,  takes  from  the  oUtgor  the  pcwer  of  obUging 

himself  to  do  it,  and,  by  consequence,  pretents  the  person 

contracting  from  gaining  any  right  of  requiring  it  to  be 

done. 

Again,  if  the  condition  of  a  bond  be  impossible  at  the 
time  of  the  making  it,  as  for  the  obligor  to  go  to  Rome 
the  next  day,  the  bond  is  single,  for  it  is  the  same  as  if 
there  was  no  condition  at  all ;  and  a  feoffinent  on  condi- 
tion that  the  feoffee  go  to  Rome  on  a  day,  is  absolute ; 
for  the  condition  is  repugnant  to  the  feoffment ;  but  if  an 
estate  be  to  arise,  or  a  duty  to  commence  on  a  preoedent 
condition,  they  can  never  have  effect*. 

Another  and  very  important  branch  of  the  law,  to  which  Mortgage  eoiit 
the  doctrine  of  conditions  applies,  is  that  of  mortgages,  ^°^ 
or  the  conveyance  of  land  or  other  property,  by  a  person 
borrowii^  money,  to  the  lender  of  such  money,  upon  con- 
dition that  the  estate  of  the  mortgagee  shall  be  void  upon 
repayment  to  him  of  the  money  borrowed,  on  a  day  sti- 
pulated. Transactions  of  this  nature  are  of  so  freq^uent 
occurrenceji  and  the  doctrines  relating,  to  it  so  necessary 
to  be  understood  by  eveiy  student  in  conveyancing,  that 
it  win  be  proper  to  treat  of  it  under  a  distinct  title. 

*  Ponb.  Eq.  «13.  ^  Co.  Lit.  206;  Sav.  96; 

**  And  see  i  Pow.  cmtra^  1  Leon.  189;  14  E«  4; 
161,  179.  3  Bro.  167 
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CHAP.  VI. 
OF  AN  ESTATE  IN  MORTGAGE. 


I.  The  Nature  and  Origin  of  Mortgages. 
ll.  What  Estate  shall  be  deemed  a  Mortgage* 

III.  Of  the  Estates  and  Interests  of  the  Mort- 

gagor  AND    Mortgagee    respectively    in 
.    THE  Thing  mortc^aged. 

IV.  Of  Interest  Money  payable  in  respect  of 

MoRTGAGESi 

V«  Of  THE  Equity  of  Redemption  of  mortgaged 

Estates. 

VL  Of  Foreclosure  in  Default  of  Redemption. 


Nature  of  a 
mprtgtge. 


if ORTOAGB.   An  estate  in  mortgage  (in  mortuo  vadio,)  or  de&d  pledge, 
■  is  where  a  man  borrows  of  another  a  certain  sum,  and 

grants  an  estate  in  fee,  or  any  less  estate,  on  condition 
that  he,  the  mortgagor,  shall  have  the  same  again  on  re* 
payment  of  the  sum  borrowed,  with  legal  interest,  on  a 
given  day,  in  which  case  if  failure  be  made  in  payment  on 
the  day  limited,  the  land  so  conveyed  in  gage  or  pledge, 
is  by  law,  for  ever  dead  and  gone  firom  the  mortgagor,  and 
the  estate  of  the  mortgagee  is  no  longer  conditional,  but 
;  absolute  and  indefeasible ;  but  though  by  the  rules  of  the 
common  law  the  mortgaged  land  be  thus  forfeited,  and 
Absolutely  vested  in  the  mortgagee,  yet  lest  an  estate 
should  by  this  means  be  transferred  from  the  mortgagor  to 
the  mortgagee,  for  a  sum  inferior  to  its  real  value,  the 
courts  of  equity  interpose ;  and  if  the  estate  be  of  greater 
value  than  the  sum  lent  upon  it,  will  oblige  the  mortgagee 
to  re-convey  the  estate  to  the  mortgagor,  or  his  represen- 
tatives, on  payment  of  principal,  interest,  and  expenses, 
within  any  reasonable  time  after  the  forfeiture ;  which  ia 
called  the  mortgagor's  equity  of  redemption  \ 

■  2  Blac.  Com.  157. 
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In  treating  of  this,  species  of  Conditional  EstatEi  mortgage. 
I  shall  consider  of, 

I.  The  Origin  of  Mortgages. 

The  notion  of  mortgaging  and  redemption  seems  to  be  Origin  of 
of  Jewish  origin,  and  from  them  derived  to  the  Greeks  and 
Romans ;  '^  the  plan  of  the  Mosaic  law  being  to  constitute 
a  just  and  equal  Agrarian,  that  the  lands  might  continue 
in  the  same  tribes  and  families,  and  the  people  not  be 
diverted  by  any  exotic  acts  and  inventions  from  the  exer- 
cise of  agriculture,  in  which  innocent  employment  they 
were  designed  to  be  continually  educated :  hence  a  certain 
period  was  appointed  when,  whatever  alienations  might 
have  taken  place  in  the  mean  time,  all  landed  property 
was  to  return  to  the  original  owner.  The  time  of  this 
general  restoration  of  property  returned  every  fifty  years, 
and  was  denominated  the  jubilee ;  and  therefore  whoever 
were  compelled,  by  want,  to  sell,  could  transfer  no  estate 
in  the  lands  fSarther  than  to  the  next  general  jubilee ;  to 
that  period  it  was,  therefore,  they  computed,  and  accord- 
ing to  the  distance  from  thence,  was  the  interest  that  could 
be  transferred  to  the  buyer;  the  vendor  had,  however, 
power  at  any  time  to  redeem,  on  paying  the  value  of  the 
lands  to  the  jubilee  ;  but  though  he  did  not  redeem  at  the 
year  of  tjie  jubilee,  yet  the  lands  came  back  i^n  tree  to 
the  vendor  and  his  heirs  ^."  But  our  notion  of  mort- 
gaging and  redemption  seems  to  be  derived  more  imme- 
diately   from  the  civil  law  (i);    it  will,  therefore,  be 

^  5  9ac.- Abr.  2 ;  2  Cameeus,  1 1 ;  and  see  2  Anc.  Hist.  130. 

(1)  In  the  following  passage  we  have  the  description*  of 
an  English  mortgage  of  lands  in  the  Roman  law ;  "  Si 
fundum  parent es  tui  ea  lege  vendiderunt,  ut  sive  ipsi,  sive 
haredes  eorum  emptari  prettum  quandocunque,  vel  intra  certa 
tanpora  obtulissent,  restitueretur ;  teque  parato  satisfacere, 
conditioni  dicta,  hares  emptari  nonparet,  ut  ctmtr actus  fides 
servetur,  actio  prascriptis  verbis,  vel  ex  vendito  tibi  dJmta : 
habitur  ratione  eorum,  qua  post  oblatam  ex  pacta  quantita'^ 
tern  ex  eojundo  adversarium  pervenertmtJ*  Just.  uod.  1. 4, 
t.54,  8.  a.     . 
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MORTGAGE,  neeeasaiy  to  consider  the  distinctions  i»  that  law  between 

pledges  and  things  hypothecated^.    The pignus,  or  pledge, 
was,  when  any  thing  was  obliged  for  money  lent,  and  the 
possession  passed  to  die  creditor.    The  .hypatkeca  was, 
when  the  thing  obliged  was  for  money  lent,  and  the  pes* 
session  remained  with  the  debtor.    Now  in  case  o(  goods 
pignorated»  the  crecitiior  was  obliged  to  the  same  diligeace 
in  keeping  them,  aa  he  used  about  his  own ;  so  that  if  the 
goods  were  lost  by  the  negligence  of  the  creditor,  an  actioa 
lay  afi  for  a  deposit ;  for  the  property  being  transferred  to 
the  creditor  for  a  particular  purpose,  he  was  to  keep  theia 
as  his  own^    I£  the  ereditor  did  not  redeem  the  tlung 
pledged^  tiie  creditor  was  to  foreclose  the  ledemptioA  of 
the  debtor ;  and  if  the  money  was  not  paid,  tbe  creditor 
had  his  actio  pigMritia,  or  kypetheearia,  which,  when  he 
had  pursued,  and  obtained  sentence  thereon,  he  might  aett 
as  his  oifm  property ;  but  there  was  this  £fierence  between 
the  ee£»  pigaoritia  aad    kypoihecaria;   that    the    actio 
pigamtia  was  only  on  the  person  of  the  debtor  to  fore- 
ciose  him,  because  the  pignus  was  already  in  the  possession 
of  lifce  dedilor ;  but  the  actio  hgpatheearia  was  tarn  m  rem^ 
qamm  in  personam,  and  was  given,  ad  pigmie  proeequendum 
contra,  qtumcmifue  poeseseorem;  because  here  the  creditor 
had  not  the  posssssiein  of  the  pledge,  but  it  remaiBed  to  the 
debtor;  and  till  sentence  was  obtained  in  these  actions, 
tha  creditor  could  not  obtain  the  property  of  the  pledge; 
and  if  the  money  was  paid  before  sentence,  the  pledge 
was  subject  to  ledenqition  $  and  where  the  same  thiiog  was 
pledged  to  several,  those  were  said  to  be  potioree  m  pig* 
nore,  ta  whom  the  things  were  first  hypothecated®.     If 
the  money  was  tendered  or  paid  to  the  creditor,  the  con'- 
tcsct  of  pignoration  was  dissolved,  and  the  debtor  mi|^ 
hsife  the  pledge  back,  as^  a  ihing  lent ;  whidi  seems  to 

^  lustin.  5§a.  Cro.  Jac.  945 ;   s  Ves;  Jmiv 

*  See  Bse.  Abr.  tit  Bail-    378.  . 

inent;.  and  see  Noy,  137;        *  I>igest,  lib.  so,  tit  6; 

Corvin.  aSg,  270,  S71. 
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haTft  iDtroduced  the  notion  among  ua  of  die  debtor's  ri^bl  MORTGAGK. 
to  redemption,  and  with  them  the  usueaptioni  or  the  right  *'-'-'"'*-**-"^ 
of  prescription,  did  not  extinguish  the  pledge,  unlese  a 
stranger  had  held  it  for  thirty  years,  or  the  debior  had  held 
itfor  forty  years'. 

hi  the  feudal  law  the  rule  was,  feudalim,  inoito  dotntna, 
aiU  agnaiis^nonreetesubfieiuniur  kjfpoiheca,  quamimfructm 
fosse  c»e,  recej^um  esl,  and  the  reason  of  this  nde  waa. 
because  the  feud  was  filled  with  a  tenant  firom  the  lord's 
original  bounty,  on  whom  he  depended  for  his  personal 
serrice  in  war  and  peace;  and  therefore  the  feudiary 
could  not  obtrude  a  tenant  on  him  without  his  lenre,  who 
might  be  less  capable  of  those  services ;  and  IherefoiQ  ae 
the  tM:iant  could  not  originally  *  alien  witibout  licence,  so 
he  could  not  mortgage  *. 


But  when  a  licence  of  alienation  was  siven  about  the  time  l>i^f^*««t 


kindi 

of  Hen.  3,  and  it  became  a  maxim  in  law,  that  the  purity 
of  a  fee-simple  imported  a  power  of  disposing  of  it.  as  the 
owner  pleased ;  there  were  two  ways  of  mortgaging  lands 
introduced,  which  Littleton  distingniahea  by  the  names  of 
vadium  vixnun  and  vadium  martuum. 

*^  The  vadium  vixum  b,  where  a  man  borrows  lOO  l.  of  Vadium  vivoB. 
another,  and  makes  an  estate  of  lands  to  him»  till  he  hath 
received  the  said  sum  of  the  issues  and  [voAts  of  the  lands ; 
and  it  is  called  vadium^  vivum^  because  neither  the  money 
nor  the  land  dieth ;  for  the  lands  are  constantly  paying  off 
the  money,  and  the  lands  are  not  left  as  ad&ad  pledge^  ie 
case  the  money  be  not  paid.''  This  seems  to  have  been  the 
ancient  way  of  mortgaging ;  for  when  they  held^  thai  the 
lands  themselves  could  not  be  hypothecated>  they  uasd  to 
subject  the  utufruetw^  which)  however^  originally  oom> 
tinned  only  during  the  life  of  the  feudiary ,  but  afkerwasds 
when  there  was  a  free  liberty  given  of  alienation,  then 
tiie.feujdiaiy  oould  pledge  the  uiufructU9  of  the  kmd  at 
pleasure ;  but  because,  in  this  way  of  pledging^  the  leader 

'  Digest,  lib.  20,  tit-  6.  «  Corvin.  268. 
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receives  his  money  by  degrees  only,  and  in  small  parcels, 
which  is  very  troublesome,  this  way  of  pledging  has  fallen 
into  disuse ''. 

The  vadium  mortuum  is  so  called  by  Littleton,  because  it 
is. doubtful  whether  the  feoffor  will  pay  the  money  at  the 
day  limited  or  not ;  and  if  he  do  not  pay,  then  the  land, 
which  is  but  in  pledge  upon  condition  for  payment  of  the 
money,  is  taken  from  him  for  ever^  and  so  dead  to  him ; 
and  if  he  do  pay  it,  then  the  pledge  is  dead  to  the  mort- 
gagee, or  tenant  of  the  land '. 

Mortgages  of  this  kind  are  of  two  sorts ;  ist,  Mortgages 
of  the  freehold  and  inheritance ;  and  2dly,  Mortgages  of 
terms  of  years. 

As  to  mortgages  of  the  freehold  and  inheritance,  the 
ancient  way  wss  to  make  a  charter  of  feoffment,  on  con- 
dition  that  if  the  feoffor,  or  his  heirs,  paid  the  sum  to  the 
feoffee,  or  his  heits,  he  should  re-enter  and  re-enjoy ;  and 
the  condition  was  sometimes  contained  in  the  charter  of 
feoffment,  and  sometimes  by  a  separate  charter^ ;  for  as  a 
man  might  annex  a  condition  to  his  feoffinent,  (for  cti/tcs  est 
dare,  gus  est  disponere,)  so  he  might  annex  a  condition  by 
another  deed,  bearing  date  and  executed  at  the  same  time  ; 
and  being  executed  at  the  same  timej  it  is  really  but  one 
and  the  same  disposition  qua  incontinenti  fiunt  in  esse 
videntur ;  but  a  defeasance  or  condition  annexed  after  the 
feofiment  executed  comes  too  late,  because  the  livery  carum 
paribus,  attesting  the  infeudation  without  any  condition, 
the  tenant  must  hold  the  land  ^cording  to  the  tenure  of 
the  investiture ;  but  of  rents,  annuities,  or  warranties,  which 
are  things  executory,  these  may  be  defeated  by  defeasances 
made  at  the  time  of  tfieir  creation,  or  any  time  after ;  be- 
cause these  do  not  require  the  notoriety  of  livery  to  make 


^  Co.  lit.  205;  2  Black.  26];;    and  see    Crag.    Jus. 

Com.  117;   see  Mad.  For-  Feud.  224. 

mulare,  136.  ^  See.Maddox,  ^8, 319. 

^  Lit.  B.  322 ;    Co.  Lit. 
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tn  inyestiture;  and,  therefore,  being  created  by  deed  only,   MORTGAGE, 
they  may  be  defeated,  or  destroyed  by  deed  alone  ^ 

These  kinds  of  conveyances  were,  however,  formerly 
sabject  to  many  inconveniences ;  for  if  the  money  was  not 
paid  at  the  day,  so  that  the  estate  became  absolute,  the 
estate  was  thenceforth  held  to  be  subject  to  the  dower  of  the 
feoffee,  and  all  other  his  real  charges  and  incumbrances ; 
for  though  the  feoffor,  if  he  performed  the  condition,  might 
re-enter,  and  re-possess  himself  in  his  former  estate,  and 
consequently  was  in-  above  all  the  charges  and  incum- 
brances ;  yet,  if  he  did  not  literally  perform  the  condition, 
by  payment  of  the  money  at  the  day,  then  the  estate  was 
considered  to  be  legally  subject  to  the  charges  and  incum- 
brances of  the  feoffee,  though  the  money  was  afterwards 
'  paid,  and  the  estate  afterwards  re-conveyed  to  the  feoffor  "*. 
For  till  the  time  of  Henry  8,  the  widow  of  a  trustee 
held  her  dower,  the  husband  his  curtesy,  the  lord  his 
escheat,  and  the  king  his  forfeiture,  free  from  the  trust. 
To  avoid  these  inconveniences,  tKerefore,  the  second  kind 
of  mortgages  were  adopted,  that  is  to  say,  grants  for  long 
term  of  years,  by  way  of  mortgage,  with  condition  to  be 
void,  upon  repayment  of  the  mortgage  money :  a  course 
which  is  still  frequently  .used,  principally  because,  on  the 
death  of  the  mortgagee,  such  term  becomes  vested  in  the 
personal  representatives,  who  (as  will  be  shown  hiereiEtfter) 
are  entitled  in  equity  to  receive  the  money  lent,  of  whatever 
nature  the  mortgage  may  be*^. 

Afterwards,  however,  the  courts  of  equity  grew,  in 
power,  and  their  jurisdiction  became  firmly  established, 
they  put  mortgages  in  fee  upon  the  right  footing,  main- 
taining the  power  of  redemption,  as  an  equitable  right 
inherent  in  the  land,  and  binding  all  persons  whomso- 
ever, whether  claiming  inthe|>er,  i.e.  by  the  act  of  the 

*  Glanv.  lib.  10,  c.  8;  Co.  Car.  191;    1  Eq.  Ca.  Abr. 

lit.  2.16, 227 ;  a  Blac.  Com.  311  ;  1  Blac.  Rep,.  156. 
160.  ft  2  Blac.  Com.  158. 

"  Co.  Lit.  221,  222 ;  Cro. 
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^HOfLTQ^s&E.  mortgagee  (as  tenant  in  dower,  by  statute  stiq^kj  degit^  6^.) 

or  in  the  post,  u  e.  by  the  act  of  die  law,  (as  tenant 
by  the  curtesy,  and  the  lord  by  eseheat) ;  and  the  principle 
upon  whitdi  they  proceeded  was,  that  the  paj^ment  of  the 
money  doef ,  in  the  consideration  of  equity,  put  liie  moitr 
^gor  in  statu  quOj  since  the  lands  were  originally  only  a 
pledge  for  the  money  lent*. 

II.    What  Conveyance  shall  be  deemed  a 

Mortgage. 

Whilst  the  strict  rules  of  the  feudal  system  were 
permitted  to  remain  checks  upon  the  free  alienation  of  real 
property,  no  idea  was  entertained  of  making  it  subservient 
to  the  ordinary  exigencies  of  its  owner,  by  suffering  it  to 
become  the  subject  of  a  pledge.  The  landholder,  there- 
fore, however  pressing  his  necessities  might  be,  had  no 

'  means  at  common  law  of  raising  money  on  his  estate,  but 
by  a  conditional  sale ;  and  if,  by  any  unforeseen  event,  he 
became  incapable  of  performing  the  condition  strictly,  or 
at  least  in  effect,  at  the  time  appointed,  his  property  in 
the  land  was  gone  from  him,   and  absolutely  vested  in 

.  the  purchaser,  without  any  possibility,  at  law,  of  recover- 
ing it.  The  consequence  of  which  was,  that  an  estate  of 
great  value  might  be  forfeited  for  a  trifling  consideration. 
But  when  the  stem  and  rigid  severities  of  that  tenure  yield- 
ed to  the  importunities  of  a  more  refined  age,  and  the 
benefits  of  commerce  were  found  to  keep  pace  with  the 
extension  of  a  free  alienation,  the  courts  of  equity  moulded 
contracts  respecting  real  property  into  the  shape  most  con- 
venient for  the  purposes  of  society.  In  adjusting  the 
various  rules  respecting  it«  many  contests  arose  between  the 
courts  of  law  and  equity ;  the  former  ever  displaying^  a 
strong  inclination  to  adhere  to  the  old  rigid  maxims  intro- 
duced for  the  purpose  of  preserving  real  property  unalien- 

""  Cro.  Car.  191 ;  Hard.  465, 469 ;  and  see  Co.  lit.  203,  b. 
n.  (96). 
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ftble ;  whilst  the  latter  were  disposed  to  consider  the  essential  MOBTQ  AGS. 
nature  of  c^mtractSy  and  to  give  than  operation  acoordiiig 
to  the  intention  of  the  parties  stipulating.    In  the  end  they 
premled,  and  an  equitable  jurisdiction  was  gradually  intro« 
duced,  which  by  correcting  without  enfeebling  the  severe 
rales  of  the  common  law,  laid  the  foundation  of  a  system 
of  jurisprudence,  admirably  adapted  to  the  attainment  of 
inhstantial  justice  '.   These  principles  applied  immediately 
to  morigiigtSf  which,  therefore,  soon  became  a  subject  of 
ilmost  exclusive  jurtsdiction  in  those  courts ;  for  although 
in  law,  the  mortgagee  (the  mortgage  being  effected  by  a 
conditional  alienation  of  the  land  and  an  actual  livery)  was 
coQBidered  as  the  proprietor,  subject  to  be  divested  of  it 
<mly  by  the  strict  performance  of  the  condition,  yet  in 
equity,  the  transaction  was  deemed  a  mere  personal  con- 
tract for  the  loan  of  money,  and  the  land  a  security  for  the 
due  performance  of  that  contract,  and  the  mortgagor  was 
looked  upon,  notwithstanding  the  solemnities  attending  the 
conveyance,  as  the  actual  owner  of  the  land^.    The  debt 
consequently  was  there  esteemed  the  principal,  and  the 
land  the  incident ;  and  whenever  the  debt  was  discharged, 
the  interest  of  the  mortgagee  and  all  derivative  and  inci- 
dental interests  dependent  thereupon  in  the  land,  deter- 
mined of  course,  the  land  being,  in  equity,  bound  with 
the  power  of  redemption  in  whatever  hands  it  might  bd, 
and  the  legal  possessor  became  in  equity,  as  to  any  estate 
outstanding,  a  trustee  only  for  the  mortgagor'.    But  until 
redemption  or  satisfaction,  the  mortgagee's  interest  was 
good,  in  equity,  to  entitle  him  to  receive  and  enjoy  the 
profits*. 

Hence  every  contract  for  the  securing  of  money,  by  the 
conveyance  of  a  real  estate  to  the  lender,  not  made  in  con- 
templation of  an  eventual  and  final  disposition  of  property, 

'  Pow.Mortg.  8.  141.  '1  Vem.  575. 

^  Prec.  Ch.  99;  Barnard.  '  Roper  v.  JUUcliJe,  9 
93 1  I  Ves.  361,  Mod*  196. 
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MORTGAGE,   is,  in  equity,  deemed  a  mortgage :  and  all  provisions  and 

stipulations  between  the  parties,  tending  to  alter,  in  any 
subsequent  event,  the  original  nature  of  the  mortgagied 
interest,  or  prevent  the«reden\ption  of  the  estate  pledged, 
upon  payment  of  the  money  borrowed,  with  interest,  are 
void  ^     For  if  upon  the  whole  it  appears  to  have  been  the 
intention  of  the  parties,  that  the  conveyance  should  be 
only  a  mortgage,  or  pass  a  redeemable  estate,  a  court  of 
equity  will  always  construe  it  so" ;  because,  were  any  such 
agreements  suffered  to  prevail,  they  would  put  it  in  the 
power  of  every  mortgagee  to  take  advantage  of  the  neces- 
sities of  the  mortgagor,,  by  inserting  restrictive  clauses 
to  prevent  ^  redemption  of  the  estate  pledged,  unless  upon 
terms  injurious  to  the  latter.      In  equity,  therefore,  the 
right  of  redemption  is  considered  as  inseparably  incident 
to  every  contract  founded  on  a  mortgage,  and  can  no 
more  be  restrained,  than  the  power  of  tenant  in  fee-simple 
to  alien  generally,  or  of  tenant  in  tail  to  suffer  a  recovery ; 
it  being  a  maxim,  that  the  same  estate  or  interest  cannot 
be  a  mortgage  at  one  time,  and  cease  to  be  so  at  another^. 
If,  therefore,  the  condition  of  a  mortgage  be  that  the 
mortgagor  shall  redeem  during  his  life,  or  that  the  mort- 
gagor and  the  heirs  of  his  body  shall  redeem,  yet  equity 
will  admit  the  general  heir  of  such  mortgagor  to  a  re- 
demption ;  because  this  can  be  no  purchase,,  since  there  is 
a  clause  of  redemption  ;  and  when  the  land  was  originally 
only  a  pledge  for  money,  if  the  principal  and  interest  be 
"    offered,  the  land  is  free ;  and  it  would  be  very  hard  that 
it  should  be  in  the  power  of  the  scrivener  or  griping  usurer, 
by  such  impertinent  restrictions,  to  elude  the  justice  of  the 
court". 

*  Mellor  V.  Lees,   «  Atk.        «    Howard     v.     Harris, 
496>  i^ra.  Vern.  33,  190;  2  Chanl  Ca. 

"  Co.  lit.  205,  n.(i).  147,  S.  C.;   and  see   cases 

•  Pow.     Mor^.     146 ;    cited  Co.  lat.  205,  a,  n.  (i). 
Joion  V.  Eyrti,  2  Qian.  Ua. 
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And  whether  the  proviso  for  redemption  be  in  the  Same  MORTGAGE, 
deed,  or  the  conveyance  be  absolute,  and  the  power  of  J   ■ 

redemption  given  by  a  distinct  instrument,  it  will  make  no 
difference^. 

Nor  will  an  agreement  to  make  the  conveyance  absolute 
upon  payment  of  a  farther  sum,  if  the  money  lent  be  not 
paid  at  the  day  appointed,  alter  the  case ;  such  stipulations 
bebg  deemed  unconscionable,  *'  because  a  man  ought  not 
to  have  interest  for  his  money  and  a  collateral  advantage 
besides ;  nor  is  he  permitted  to  clog  the  redemption  by 
any  bye  agreements 

And  even  though  a  mortgagee  have  a  power  given  him 
to  mortgage  or  sell  the  lands  mortgaged,  in  case  of  failure 
in  payment  of  the  mortgage-money  at  the  time  limited  in 
the  proviso,  yet  dny  conveyance  made  by  him  in  pursuance 
of  such  power,  was  formerly  held  to  be  subject  to  re- 
demption. 

Thus,  where  a  conveyance  of  lands  was  made,  by  lease 
and  release,  by  Jl.  to  B,  and  his  heirs,  and  by  a  defeasance 
bearing  date  with  the  release,  it  was  agreed  that  if  il.  repaid 
1,000  /•  8cc.  borrowed  of  B.  within  a  year  from  the  date  of 
the  indenture,  then  B.  should  re-convey  to  him,  but  if  }ie 
failed  to  pay  the  money  within  the  year,  then  B.  should 
mortgage,  or  absolutely  sell  the  lands,  free  from  redemp- 
tion, and  out  of  the  money  raised  by  such  mortgage  or  sale 
pay  the  said  1,000 /•  &c.  and  interest,  and  be  accountable 
for  the  bverplus  to  A.  and  his  heirs.    A  fine  was  also  levied 
io  B.'m  order  to  bar  il.'s  wife  of  dower.    Afterwards,  the 
money  not  being  paid  at  the  time  stipulated,  B.  agreed  to 

convey  the  estate  for  a  certain  si]Qn  of  money,  and  in  the 

« 

agreement,  and  also  in  the  conveyances,  an  exception  was     ' 
made,  and  in  such  exception  the  defeasance  was  mentioned. 
And  afterwards  a  question  arose,  whether  the  purchaser  had 

^  Mmnlove   v.  Ball   and        *  Jennings   v.    Wdrdj  a 

£tiHoii,2  Vem.  84;'and8ee  Vem.  520;  Willet  v.  Win" 

Craft  ▼•  Potoell,  Comyns,  nel,  1  Vem.  488. 
603. 
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MORFOAGE*  tn  absolute  estate,  or  an  estate  redeemable.    And  it  was 
""■■'■■"■■'*■*  contended  that  he  had  an  absolute  estate,  for  that  the  estate 

conveyed  to  B»  was  an  absolute  estate,  and  though  there 
was  a  defeasance  executed  at  the  same  time,  yet  that  was 
to  have  operation  only  within  a  twelvemonth,  after  which 
period,  B.  was  invested  with  a  power  to  sell  absolutely  free 
from  all  equity  of  redemption;  consequently,  it  then 
became  a  trust  for  B.  to  seU,  and  where  an  estate  was  con* 
veyed  to  trustees  to  sell,  the  vendee,  by  virtue  of  such  sale, 
had  an  absolute  fee,  free  from  all  charges  and  power  of 
redemption.  And  the  fine,  it  was  said,  passed  the  right 
of  the  then  owners  in  the  estate,  and  made  it  absolute. 
But  it  was  answered,  and. resolved  by  the  court,  that  the 
estate  was  redeemable,  for  the  estate  conveyed  by  A.  to  B. 
was,  in  its  nature,  a  mortgage  to  him,  and  though  the 
money  was  not  paid  within  the  year,  yet  the  mortgagor 
might  still  have  redeemed  at  any  time  while  the  estate 
continued  in  B. ;  and  then,  though  B.  had  a  power,  oi^ 
non-payment  within  the  year,  to  mortgage  or  sell  in  order 
to  raise  the  mon^  lent,  and  to  be  accountable  for  ikt 
overplus,  yet  he  had>not  done  so ;  and  it  was  evident  that 
it  was  not  jB.'s  intention  to  convey  an  absolute  and  inde- 
feasible estate,  for  he  had  not  conveyed  it  absolutely,  and 
ftee  from  the  equity  of  redemption,  but  had  insisted  upoa 
having  the  defeasance  inserted.  And  the  fine  made  ne 
difference,  for  it  only  operated  to  strengthen  the  estatey 
and  free  it  from  the  dower  of  the  wife,,  but  it  confirmed  it 
in  statu  quo,  and  did  not  disohar^  it  horn  the  equity  of 
ledemption  to  which  it  was  before  liable  \ 

It  having  been  conceived  to  be  decided  by  this  case,  that 
a  power  to  sell  vested  in  the  mortgagee  AtMst/^'tn  daAtuU 
of  payment  of  the  mortgage-money  by  the  mortgagor,  on 
the  day  stipulated,  the  mode  already  adverted  to  of  cour 
veyiog  the  estate  to  trustees  in  fee,  in  trust  for  the  mprtr 

»  Croft  V.  Po^eUs^  Com.  603- 
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gagee  for  a  term,  subject  to  redemption,  with  remainder  to  MOlfrro  AGE. 
the  trustees  to  sell,  &c,  was  afterwards  adopted,  but  it  has  • 

been  said,  that  ''  unless  such  trust  for  sale  be  considered  as 
clearly  distinguishable  in  principle  from  a  power  to  sell,  in 
de&ult  of  payment,  lodged  in  the  morigagee  himself,  there 
appears  to  be  great  room  to  doubt,  whether  the  trustees  alolie 
in  such  case  can  make  an  absolute  irredeemable  title,  with- 
out the  direction  of  a  court  of  equity  *=."     For  though  it  is 
true,  that  there  is  an  obvious  difference,  in  point  of  circum* 
itances,  yet  there  is  none  in  substance,  between  the  case 
where  the  power  of  sale  is  vested  in  the  mortgagee,  and 
where  it  is  created  by  a  distinct  trust ;  for  if  the  trust  be 
warranted  in  point  of  equity,  a  court  of  equity  will  dis- 
tinguish and  separate  the  two  characters  of  mortgs^ee  and 
trustee,  though  united  in  one  person ;  and  if  the  trust  be 
not  supportable  in  point  of  equity,  such  court  will  con- 
found the  character,  though  branched  into  two  persons ; 
consequently,  if  the  principle  be,    that  the  transaction 
being  in  the  nature  of  a  mortgage,  the  mortgagee  cannot 
avail  himself  of  any  collateral  contract,  whereby  he  may 
acquire  an  irredeemable  estate,  without  the  subsequent 
concurrence  of  the  mort^gor,  or  a  decree  of  a  court  of 
equity^   that  court  which    attends   to    the  material   or 
substantial  contract,  without  considering  mere  matters  of 
form,   will  resist  the  innovation,  in  whatever  shape  it 
appears*. 

But  it  is  observable,  that  in  this  case  o£  Croft  v.  Powell^ 
great  stress  was  laid  by  the  court  on  the  circum- 
stance^  diat  the  transaction  was,  in  its  original  natufe,  2L 
mortgage  ;  and,  therefore,  was  in  the  mortgagee's  hands 
redeemable  at  any  time,  upon  payment  of  principal  and 
interest,  and  on  that  ground  it  was  distinguished  from  a 
trust  to  sell  for  payment  of  debts  and  legacies,  in  which 
case  it  was  said,  there  was  no  original  mortgage,  but  the 
trust  vras  directly  to  sell,  and  there  toas  no  one  to  redeem^ 

«  See  1  Pow.  Mort  14.  '  Ibid. 
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irORTGAGEk       From  this  reasoning  of  the  Court  in.  the  case  of  Croft 
'~  V.  Powell,  hopte  may,  it  is  .presumed,  be  still  entertained 

of  devising  a  mode  of  conyeyance,  calculated  to  effectuate 
this  very  desirable  object  of  enabling  the  lender  of  moDeVy 
on  real  security,  to  regain  his  principal,  without  submittiDg 
to  the  delay  and  incouTenience  attending  an  amplication  for 
a  decree  of  foreclosure;  for  aH,  it  should  seem,  that  is 
necessary,  will  be  to  get  rid  of  the  equity  attaching  upon 
the  proviso  for  redemption,  which  affording  evidence  of 
the  transaction  having  been  once  a  mortgage,  it  must,  ac- 
cording to  the  maxim  in  equity,  always  remain  so.   For  the 
chief  ground,  as  it  appears  to  me,  upon  which  the  courts 
of  equity  give  relief  against  a  forfeiture,  on  the  mortgagor's 
foiling  to  perform  the  condition  of  redemption,  is  not  so 
much  from  the  estate  having  been  primarily  made  as  a 
pledge  for  securing  the  re-payment  of  the  money  borrowed, 
as  upon  the  principle  that  the  mortgagee,  having  himself 
consented  that  the  mortgagor  shall  have  power  to  redeem 
his  estate  upon  certain  terms,  the  court  will  not  strictly 
confine  him  to  a  particular  day  for  the  performance  of  them, 
whea  compensation  may  be  made  in  damages,  and  when 
the  consequence  of  his  non-performance  is  of  so  serious  a 
nature  as  the  loss  of  his  estate ;  and  the  mortgagee  may, 
after  payment  of  the  debt,  be  placed  in  the  same  situation 
as  he  would  have  been,  had  it  been  paid  on  the  day  ap- 
pointed :  and  that  this  is  the  primary*  consideration  of  the 
court, seems  apparent  from  the  circumstance  that,  notwith- 
standing the  estate  be  clearly  a  mortgage,  or  redeemable 
estate,  yet  it  will  decree  an  absolute  and  irredeemable  estate 
to  the  mortgagee,  if  the  mortgagor  do  not  repay  the  money 
in  a  reasonable  time  after  the  legal  forfeiture  accrued. 

A  deed  for  this  purpose  might,,  it  has  been  thought^  be 
thus  contrived.  It  might  recite  that  the  lender  of  the 
money  had  advanced  it  upon  express  j^reement  between 
the  parties,  that  it  should  be  repaid  on  a  given  day,  for 
which  a  bond  had  been  executed  by  the  borrower,  and 
might  then  proceed  to  witness,  that  in  consideration  of 
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the  money  advance^^  and  for  the  purpose  of  securing  tlie  MORTGAGE, 
re-payment  of  the  money  on  the  day  mentioned  in  the  ' 

bond,  the  ^borrower  grants,  Sec.  to  trustees  in  trust,  to 
pennit  the  borrower,  to  receive  the  rents,  &c.  till  the 
day  limited  for  re-payment  of  the  money>  and  if  it  be  then 
paid,  with  legal  interest,  in  trust  to  convey  the  estate  to 
the  borrower;  but  if  it  be  not  then  paid,  in  trust  to  sell 
and  apply  the  purchase-money,  first  in  payment  of  the 
expenses  of  the  trust,  then  in  discharge  of  the  money  bor- 
rowed, and  to  pay  the  residue  over  to  the  grantor,  or  his 
representatives^  In  a  transaction  thus  managed,  there  is 
"  no  original  mortgage,  but  the  trust  is  directly  to  sell, 
and  there  is  no  proviso  for  redemption  (i)."  But  the 
deed,  whilst  it  is  calculated  to  secure  to  the  lender  the 
repayment  of  his  money,  whenever  he  may  have  occasion 
for  it,  seems,  as  far  as  regards  the  interest  of  the  borrower, 
to  differ  in  nothing  from  a  conveyance  to  trustees,  in  trust 
for  payment  of  debts,  or  the  like :  it  is  difficult,  therefore, 
to  conceive  upon  what  principle  a  court  of  equity  could 
think  itself  authorized  to  interpose  and  prevent  the 
terms  of  the  contract  being  carried  into  effect,  as  tliere  is 
no  power  of  redemption,  either  stipulated  for  or  in^lied 
between  the  parties,  nor  any  forfeiture  to  be  reUeved  against* 
And  in  the  above  mentioned  case,  of  Croft  v.  Powell, 
the  Court  distinguished  it  from  a  trust  to  sell  for  pay- 
ment of  debts  only,  by  the  circumstance  of  there  not 
being,  in  that  case,  any  person  to  redeem  ;  for  as  the  trust 
was  to  sell  absolutely,  the  purchaser  could  not  be  subject 
to  redemption,  ahd  the  heir  was  not  prejudiced ;  for  if  the 
purchase-money  is  more  than  will  satisfy  the  debt,  he 
will  in  equity  be  -entitled  to  the  surplus  (2). 

> 

( 1 )  See  the  form  ofa  deed  of  this  sort,  in  Mod.  Prec.  vol.  iv. 

(2)  Since  writing  the  above  observations  it  has  been  de- 
termined, in  Clay  v.  Sharpe,  cited  1 8  Ves.  343,  n.  and  Corder 
v.  Morgan,  lb.  344,  that  a  power  of  sale  in  a  mortgage  is 
valid,  and  may  be  exercised  oy  the  mortgagee  without  any 
concurrence  of  the  mortgagor. 
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MORTGAGE.       Nor  will  any  subsequent  agreement  entered  into  between 
"^  the  assignees  dF  the  mortgagee^  and  other  persons,  to  re 
strict  the  period  of  redemption,  though  creditors  of  the 
mortgagor,  alter  the  nature  of  a  contract,  originally  founded 
on  a  mortgage^ 

Thus,  where  a  creditor  of,  the  mortgagor  undertook  to 
redeem  the  mortgaged  estate,  and  entered  into  an  agree- 
ment with  the  other  creditors,  that,  if  they  repaid  him  the 
money  at  a  day  appointed,  they  should  be  at  liberty  to 
redeem,  otherwise  the  land  should  be  absolutely  his  own. 
Though  the  creditors  fidled  to  pay  the  money  at  the  time 
agreed  upon,  yet,  upon  a  bill  exhibited  by  them  afterwards, 
a  redemption  was  decreed  ®. 

But  it  seems  questionable  whether  a  power  of  redemp- 
tion can  be  set  up  upon  a  subsequent  agreement,  made  after 
an  absolute  conveyance  executed ;  for  if  it  be  a  mortgage, 
it  muet  be  so  ab  initio  on  the  original  agreement,  or  not 
a4t  all^.  Therefore  where  one,  having  the  reversion  ex* 
pectant  upon  the  determination  of  a  lease  for  life,  in  an 
estate  worth  1,000/.  per  annum,  conveyed  it  in  fee  to 
W,  R.  in  consideration  of  i,ooa/.  and  no  more,  and  the 
tenant  for  life  died>  and  a  pretence  was  set  up,  that  this 
conveyance  was  no  more  than  a  mortgage,  because  W.  R. 
had  declared  that  he  did  not  know  how  long  «he  should 
enjoy  the  estate,  and  that  he  would  take  his  money  again, 
with  interest ;  the  court  doubted,  and  said,  matter  subse- 
quent will  not  make  it  a  mortgage,  if  it  was  not  so  upon 
the  original  agreement  K. 

But  although  courts  of  equity  will  not  suffer  the  mort- 
gagee to  clog  the  redemption  with  any  stipulation  for  a 
purchase,  at  a  specific  price  agreed  upon  at  the  time  of 
the  loan,  because  the  allowance  of  such  a  practice  would 
furnish  an  inlet  to  fraud  and  imposition  upon  the  mortga- 
gor ;  yet,  it  should  seem,  a  mere  agreement  that,  in  case  of 

^  Extonv.  Greaves,  I V em.        ^  See  Cop&stouc  v.   Uor- 

13*-    .  y^lf  1  Chan.  Ca,  1 ;  3  SsJk. 

^  1  Pow.  Mortg.  139,  241. 
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sale,  an  opportanity  of  pre-emption  should  le  given  to  the  MOfHfFO/iOE. 
mortgagee,-  would  be  good,  so  that  it  be  claimed  within  a      " 
reasonable  tiine^. 

A  distinction,  however,  appears  to  have  been  taken  by 
die  Conrt  of  Chancery,  between  contracts  originally  founded 
upon  lending  and  borrowing  money,  with  an  agreement 
entered  into  at  the  iimt  time  for  a  purchase  in  a  certain 
event,  and  eases  where,  at  a  time  subsejaerU  to  the  mort-  - 
gage,  a  new  agreement  has  been  entered  into  and  executed 
by  the  parties  for  an  abdohite  purchase ;  for  in  this  latter 
case,  although  there  be  a  subsequent  declaration  that  the 
mortgagor  may  have  his  estate  upon  payment  of  principal 
interest,  and  costs ;  it  hath  been  determined  that  no  re- 
purchase i^sdl  be  had,,  unless  upon  strict  performance  of 
the  conditions  stipulated  K 

And  tiie  same  tule  hoMs,  wliere  a  release  of  the  equity 
of  redemption  is  given,  with  a  coEateral  agreement  to  re- 
convey  on  re-payment  of  the  purchase-money,  for  in  this 
ease  also  the  terms  of  the  agreement  must  be  strictly  com- 
plied vrith.  Of  Ao  redemptroh  will  be  allowed  ^ 

And  it  is  also  to  be  observed,  that  in  other  cases',  where 
the  thinsaction  is  between  persons  of  the  same  family,  and* 
there  appears  upon  the  fece  of  the  contract,  or  in  proof,  an 
intention,  in  a  certain  event,  to  benefit  the  lender  of  the 
money,  the  contract  will  be  considered  as  wearing  a  kind 
of  double  aspect,  and  the  court  will  support  the  intention 
of  the  parties  to  turn  a  mortgage  into  a  purchase  in  a  cer- 
tain event,  though  contrary  to  the  general  rule,  that  an 
estate  cannot  be  a  mortgage  at  one  time,  and  an  absolute 
purchase  at  another ;  for,  in  such  case,  there  is  no  danger 
of  any  fraud  or  practice  against  the  mortgagor,  which 

*  Oriy  r.  Trigg,  2  Eg.  cA^^c,  Cas,  temp.  Talb.  61. 
Ca.  Abr.  599,  pi.  24  ;  S.  C.  ^  Endsworth  v-    GriJfHH^ 
9   Mod.  Ca.  m    Law  and  15  Yin.  Abr.  468,  pi.  18;  2 
Eq;  4.  Eq.  Ca.  Abr.  595,  pi.  6;  1 

*  Barrel    v.    Sabine,    1     Brown's  Pari,  Ca.  149, 
Vera,  268  ^  Cofterel  v.  Pur- 
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MORTGAGE.  18  the  mischief  intended  to   be  prevented  by  a  strict 
— * observance  of  the  rale  K 

SO;  if  a  man  borrow  money  of  his  brother,  and  agree  to 
make  him  a  mortgage,  and,  that  if  he  has  no  issue  male, 
he  shall  have  the  land  absolutely ;  such  an  agreement  might 
be  decreed  in  equity  °. 

Another  exception  hath  been  made  to  this  general  rule, 
where  a- conveyance  is  made,  with  a  condition,  to  be  void 
upon  payment  of  a  sum  certain,  within  a  stipulated  time, 
in  contemplation  of  a  settlement,  or  family  provision  \ 

A  distinction  hath  been  likewise  taken,  between  mort- 
gages and  defeasible  purchases,  that  is  to  say,  absolute 
sales,  subject  to  a  power  of  re-purchasing,  within  a  time 
limited,  where  the  interest  is  taken,  in  the  meantime,  by 
way  of  rent-chaige  ;  for,  in  the  latter  cases,  the  stipula- 
tions- made  between  the  parties  must  be  strictly  adhered 
to,  or  the  estate  of  the  grantee  will  become  absolute,  and 
irrecoverable :  and  if  it  were  otherwise,  it  would  make 
property  very  precarious  ;  '*  for  if,  after  the  term  agreed 
upon,  the  estate  were  to  be  considered  as  a  redeemable 
interest,  then  it  would  be  only  a  personal  estate ;  but,  if 
considered  as  absolute,  it  would  be  a  freehold,  and  must 
be  conveyed  as  such.  This  would  create  great  confiision, 
and  render  it  very  difficult  for  persons  either  to  dispose  of 
such  property,  or  to  settle  what  kind  of  conveyance  was 


proper 


o  w 


So,  where  a  mortgage  being  made  of  an  estate,  and  the 
mortgagees  afterwards,  on  the  5th  of  June,  i68g,  mortgaged 
the  same  estate  to  others,  and  their  heirs,  for  securing  200/. 
who,  in  order  to  secure  themselves  the  interest,  made  a 
lease. 


*  Vern.  7,  214,  232,  New- 
comb  V.  Bonham;  2  Vent. 
364,  S.  C.  ^here  it  is  said,- 
diat  Lord  North's  decree 
was  affirmed  in  the  House 
of  Lords.  s 

■*  1  Vern.  193, 


°  King  V.  Brondeuj  2  Eq. 
Ca.  Abr.  595,  pi.  8 ;  Sir  Jiich, 
Wolston  V.  AstoHy  Hardres^ 

**  Floyer  v.  Levington,  i 
Will.  Rep.  268 ;  Mellar  r. 
Lees,  2  Atk,  494. 
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And  it  seems,  from  the  determination  in  the  case  of  MORTGAGE. 
Tasburgh  and  M'Namara  v.  Sir  Robert  EcAlin,  that  such  — — — — " 
a  contract  respecting  lands,  limiting  the  payment  of  the 
money  advanced  and  interest  thereupon  to  a  particular 
period,  would  be  considered  in  the  nature  of  a  conditional 
purchase,  and  no  redemption  allowed  thereof,  after  the 
time  stipulated!*. 

But  in  all  these  cases,  where  the  equity  of  redemption 
is  rebutted  by  agreements  of  this  kind,  and  the  transaction 
is  copsidered  as  a  conditional  purchase ;  the  intention  of 
the  parties,  at  the  time  of  contracting,  must,  it  should 
seem,  be  either  clearly  proved  or  necessarily  implied,  from 
the  circumstance  attending  it,  otherwise  the  general  rule 
win  not  be  departed  from^« 

IIL  Of  the  Estates  and  interests  of  the  Mget- 
gagoe  and  mortgagees  respectively  in 
Thing  most  mortgaged. 

u  Of  the  Estate  and  Interest  of  the  Mortgagor. . 
"  As  soon  as  the  estate  of  the  mortcragee  is  created^  he  T[i«  estate,  &c : 

°  *^  of  the  mori' 

may  inunediately  enter  upon  the  lands,  but  subject  to  be  gagar. 
dispossessed  upon  performance  of  the  condition,  by  pay- 
ment of  the  mortgage-money  at  the  day  limited.  The 
usual  way,  therefore,  is  to  agree  that  the  mortgagor  shall 
hold  the  land  till  the  day  appointed  for  payment,  and  that 
the  mortgagee^  shall  not  intermeddJe  with  the .  possession 
until  default  made ;  when,  in  case  of  failure,  by  which  the 
estate  becomes  absolute,  the  mortgagee  may  enter  upon 
it,  and  take  possession,  without  any  possibility  at  law  of 
being  afterwards  evicted  by  the  mortgagor  ^"  Some 
doubts  have,  however,  been  entertained  with  respect  as  to 
what  estate  the  mortgagor  has  in  the  land  from  the  time 
of  executing  the  mortgage,  under  such  an  agreement  that 
the  mortgagee  shall  not  intermeddle  with  the  possession 

'  Tasburgh  v.  Echlin  et  al.        ^  i  Pow.  Mortg.  1 83.  •     . 

4  Bro.  Par.  Cas.  142;  and        '  2  Blac.  Com.  158. 
see  1  Pow.  Mor^.  1 73,  S.  C. 
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moriXjAGE.  uBtil  default  of.  paysoeiit ;  whether  he  be  tessee '  for  so 

■"•■ many  years,  or  only  in  as  tenant  at  will,  or  by  sufferance*. 

And  in  tbe  case  of  Povmley  ▼•  Bhckman^,  it  was  held, 
that  he  was  tenant  at  will ;  a  distinction  being  there  taken 
between  thi »  agreement,  and  an  agveement  that  he  shotdd 
enjoy  it  until  defeult ;  for  the  latter  would  have  amounted 
to  a  lease  for  years;  but  it  is  observable  that,  though 
prmAfaeie,  there  is  a  resemUanee  between  the  estate  of 
a  mortgagor  left  in  possession  of  the  premises  under  such 
an  agreemeat  or  otherwise,  and  a  tenancy  at  will,  yet 
upon  a  minttte  and  aecmrate  inspeefion,  a  clear  distinption 
wis  be  found  to  subsist  between  these  tnterests;  and  abo 
between  the  case  of  a  mortgagor  in  actual  possession,  and 
one  who  under-lets  to  tenants;  for  by  the  agreement 
understood  between  the  mortgagor  and  mortgagee,  the 
latter  stipulates  to  receive  interest,  the  former  to  keep 
possession ;  but  no  rent  is  reserved  from  the  mortgagor, 
nor  is  he  entitled  to  notice  to  quit ;  he  hath  not  even  a 
right  to  the  emblements,  each  of  which  are  properties  ap-* 
pertaining  to  a  tenancy  at  will  in  the  strict  sense  of  the 
word :  and  the  reason  is,  because,  in  this  case,  the  crop, 
as  well  as  the  land,  is  a  security  fbr  the  debt^  But,  in 
both  cases,  even  the  similitude  ceases^  if  there  be  an  under-r 
tenant ;  for  there  can  be  no  such  thing  as  an  under-tenant 
to  a  tenant  at  will ;  such  demise  being  in  itself  a  desertion, 
which,  in  kw,  amounts  to  a  determination  of  the  will '. 
In  these  cases,  therefore,  it  seems,  the  mortgagee  may, 
after  default,  consider  the  mortgagor  as  a  disseisor,  and 
his  lessee  as  a  wrong-doer  or  not^  at  his  election  ^.  If 
the  mortgagee  permits  the  lessor  to  enjoy  his  lease,  the 
mortgagor  may,  from  thenceforth,  be  considered  as  a  re- 
ceiver of  the  rent,  or,  in  some  sort,  a  trustee  for  the 
mortgagee,  who  may,  at  any  time,  countermand  the  im- 

•  Powseley  v.  Blackman,  *■  Ibid. 

2  Cit>.  659.  ^  3    Cro.  660 ;    3  Ibid. 

^  5  H.  7, 1 ;  21  H.  7,  36.  303,  304,  305. 
■  1  Pow.  Mort,  207. 
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plied  authority,  by  giving  notice  to  the  tenant  not  to  pay  M0RT6AGS. 
the  rent  to  the  mortgagor  any  longer*.    But  if  he  elect    '^^ 
the  other  alternative,  the  lessee  may  be  turned  out  by  an 
ejectment,  he  being  in  under  a  person  who  had  no  power 
to  under-let,  but  subject  to  eviction  by  the  mortgagee*. 

But  if  the  mortgagee  assign,  without  the  mortgagor,  a 
term  mortgc^ed  to  him,  the  mortgagor's  estate  will  no 
longer  bear  any  similarity  to  an  estate  at  will,  but  he  will 
be  considered  as  tenant  at  sufferance,  only^. 

And  if  a  mortgagor  commit  waste,  where  there  is  only  a 
mortgage  for  a  term  of  years,  the  court,  on  a  biQ  by  the 
mortgagee,  will  grant  an  injunction;  for  they  will  not 
sttffer  tile  mortgagor  to  prejudice  the  incumbrance^. 

And  so  neith^  can  the  mortgagor,  as  being  considered 
as  tenant  at  will  only  to  the  mortgagee,  by  any  act  de^- 
feat  the  interest  of  the  mortgagee,  otherwise  than  by  pay- 
ment of  the  mortgage-money ;  a  mortgagor  in  possession 
cannot,  therefore,  bar  the  mortgagee  by  a  fine  and'  non- 
claim  ;  for,  although  the  mortgagee  be  in  reality  out  of 
possession,  yet,  where  that  is  done  by  the  consent  of  botii 
parties,  and  the  nature  of  the  contract  requires  that  it 
should  be  so  while  the  interest  is  paid,  it  would  be  against 
the  original  design  of  the  contract,  that  any  act  of  the 
mortgagor,  except  the  payment  of  the  money  and  interest^ 
should  deprive  the  mortgagee  of  his  security  '*• 

But  though  a  mortgagor  is  but  tenant  at  will,  yet  his 
possession  before  eviction  by  the  mortgagee,  gains  a  settle- 
ment, because  the  mortgagee,  noti^dtlistanding  the  form, 
has  but  a  chattel,  the  mortgage  being  only  a  pledge  to  him 
for  security  of  his  money ;  and  the  original  ownership  of 

*  I  Atk.  6o&.  Car.    302,     307;     1  Pow. 

•  See    Keech    v     Ilall     Morte.ai6. 
Dougl.ilep.ai.       '  '    J  Farr««*  v.  Lore/,  3  Atk. 

^  Skin.    423 ;    and   see  ^  \  Vent,  fe ;  i  Lev.  272 ; ' 

Smartk  v.   Williams,  Salk.  2  Ves,    482  ;    Hard.   402; 

245;  3  I-ev.  387;  Rep.  T.  Noy's  Rep.  23;  Cruise  on 

Holt,  478 ;  Comb;  247 ;  Cro.  Fines,  233, 
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MOBTGAGE.  the  land  still  resides  in  the  mortgagor,  fiubject  only  to  the 
~'""""""""~  l^gal  title  of  the  mortgagee,  so  far  as  such  title  is  requi- 
site to  the  end  of  hi&  security  ^ ;  but  otherwise,  it  seems, 
of  permissive  possession  for  a  particularpurpose,  (as  over- 
looking repairs,  or  the  like)  after  eviction  by  the  mort- 
gagee'• 

This  slender  estate  of  the  mortgagor,  however,  lasts  no 
longer  than  till  performance  of  the  condition,  by  payment 
of  the  mortgage-money ;  for  by  the  7  Geo.  2,  c.  20,  it  is 
provided,  that  after  payment  or  tender  by  the  mortgagor 
of  principal,  interest,  and  costs,  the  mortgagee  shall 
maintain  no  ejectment,  but  may  be  compelled  to  re-assign 
his  securities,  and  deliver  all  deeds,  evidences,  and  writ- 
ings in  his  custody,  respecting  the  mortgaged  premises,  to 
the  mortgeigor. 

And  by  the  7  W.  &  M .  c.  25,  it  is  enacted,  that  the 
mortgagor  shall  and  may  vote  in  election  of  members  to 
serve  in  parliament,  notwithstanding  such  ihortgage,  unless 
the  mortgc^ee  be  in  actual  possession,  or  receipt  of  the 
rent^  and  profits,  of  the  mortg^ed  estate. 

2.  Of  the  Estate  and  Interest  of  'the  Mortgagee,  before 
breach  of  the  Condition  by  the  Mortgagor, 

The  intef«8t  of  To  form  an  accurate  idea  of  the  nature  of  the  interest  of 
mortgagee,  ^^  mortgagee  in  the  mortgaged  estate,  it  must  be  con- 
sidered, first,  as  it  stands  at  the  instant  of  executing  the 
mortgage,  and  before  forfeiture,  while  possession  is  (as  is 
usually  the  case)  in  the  mortgagor;  secondly,  after  the 
*  mortgage  is  forfeited  by  failure  of  payment  of  the  money 
at  the  day,  and  before  the  mortgagee  enters  into  posses- 
sion ;  thirdly,  afler  the  mortgagee  has  entered  into  pos- 
session on  the  mortgagor  being  evicted;  and,  lastly,  on 
foreclosure. 

The  estate  of  the  mortgagee,  until  forfeiture,  still  con- 
tinues as  it  was  at  common  law,  before  the  interference  of 

•  Doug.Ilep.6iOi  *  See  Rexy.CatJieringion, 

3Dumf.  &E.  771. 
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courts  of  equity :  he  is  entitled  to  an  estate  as  tenant  in  AioiiTGAGE. 
mortgage  in  fee,  or  for  term  of  years,  subject  to  any 
agreement  made  between  him  and  the  mortgagor  relative 
to  the  possession,  and  defeasible  at  law  by  the  perform- 
ance of  the  condition.    As  soon  as  the  estate  is  created, 
he  may  enter  into  possession ;  but  as  the  payment  of  the 
interest  is  the   principal    object   of  the   mortgagee,  he 
seldom  avails  himself  of  that  right,  unless  obliged  so  to  do 
to  secure  payment  of  the  interest,  or  with  a  view  to  com- 
pel the  re-payment  of  the  principal.    Whence  it  follows, 
(as  was  observed  in  a  preceding  chapter^,  that  all  leases 
or  other  interests  in  the  land,  made  or  conveyed  by  the 
mortgagor  subsequent  to  the  mortgage,,  though,  before 
forfeiture,  are  void  against  the  mortgagee;  as  to  whom, 
the  tenants  under  such  leases,  or  persons  claiming  such 
interests,  may  be  considered  as  trespassers,  disseisors,  and 
wrong-doers**.   And  on  the  same  principle,, the  mortgagee 
(since  thestatute  4  Anne,  c.  16,  which  dispenses  with  the 
necessity  of  attornment  of  tenants)  becomes,  on  notice, 
entitled  to  the  rent  of  the  premises  mortgaged  (if  let), 
from  the  time  of  executing  the  conveyance  j  for  the  rents 
and  profits  are  liable  to  the  debt,  as  well  as  the  premises 
themselves  ^ 

It  has  been  a  great  question,  whether  the  interest  of  a 
mortgagee  is  such  as  to  make  him  liable  (where  lie  is 
mortgagee  of  a  term)  to  perform  the  rents  and  covenants 
in  the  lease  of  the  mortgagor.  And  in  the  case  of  Sparkes 
V.  Smith,  the  court  refused,  on  bill,  to  compel  an  assignee 
of  a  term  on  mortgage  to  discover  his  assignment ;  the 
object  of  the  lessor  in  requiring  it,  being  to  make  him 
liable  to  the  covenants  of  the  mortgagor,  although  he  had 
not  taken  actual  possession  of  the  premises '';  and  ob- 
served, that  although  it  was  the  mortgagee's  folly  to  take     • 

«  Vol.  2,  ch.  1 1,  s.  3.  *  Moss  V.  GaUimore  et  ah 

«  K^»  ..  HaU.  D.»gl.    ''^''I^^f^rt,  «.). 
P*     •  2  Vem.  275. 
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MOaTGAG£.   an  assignment  of  the  whole  term,  whereby  he  subjected 
""  himself  to  the  covenants  in  the  original  lease,  instead  of 

taking  a  derivative  lease  of  all  the  term  but  a  month,  or 
day,  as  he  might  have  done,  yet  as  he  was  only  a  mortgagee, 
and  never  in  possession,  would  not  assist  the  plaintiff  to 
charge  him  to  perform  the  covenants  in  specie ;  but  left 
the  plaintiff  to  recover  at  law  as  well  as  he  could,  and 
dismissed  the  bill.  But  in  a  subsequent  case  ^,  where  a 
sum  was  lent  by  way  of  mortgage  upon  an  assignment  of 
a  building  lease,  and  the  mortgagee  never  entered  nor  took 
possession,  but  lo3t  the  money  lent;  the  defendant  in 
equity  having  recovered  against  the  mortgagee,  as  as- 
signee, the  rent  reserved  on  the  lease,  and  the  bill  was  to 
be  relieved  against  the  recovery  at  law ;  the  court  dis- 
»  missed  it,  saying,  the  mortgagee  was  ill  advised  to  take 
an  assigiunent  of  the  whole  term  (i).    And  in  Lucas  y^ 

'  Pilkington  v.  Shaller  et  235 ;    also    cited    Lond  v. 

ah  2  Vem.  37^^;   and  see  Nash,  1    Ves.    12;    3  Atk. 

Lticas  V.  Comerford,  3  Bro.  512. 
Ch.  Rep.  166 ;   1  Ves.  jun. 


(1)  Upon  an  accurate  investigation,  however,  of  the 
reasons  upon  which  the  decisions  in  the  two  preceding 
cases  were  founded,  they  may,  perhaps,  appear  to  be  re- 
condleable ;  in  both,  the  principle  of  laW;^  that  an  assignee 
of  a  whole  term  is  subject  to  the  covenants  in  the*original 
lease,  is  fully  admitted.  The  different  event  of  the  appli- 
cations, therefore,  did  not  arise  from  a  contrariety  of  opi- 
nions, as  to  the  legal  operation  of  such  an  assignment, 
but  arose  from  the  parties  having  changed  sides  on  the 
applications  to  the  court.  In  the  former  case  the  lessor 
was  plaintiff,  and  being  unable  to  make  out  his  case  at 
law,  without  the  aid  of  equity,  applied  for  its  aid  to  en- 
force a  rigorous  and  hard  demana,  founded  in  strict  law; 
the  court,  in  this  case,  as  it  doth  in  all  others,*  when  it  is 
called  upon  to  use  a  discretionary  power,  took  into  its 
consideration  the  relative  situation  of  the  parties ;  and  the 
.  plainti£Ps  claim  bein^  unconscionable,  elected  to  remain 
passive,  and  leave  l£e  parties  as  they  stood  at  law;  but, 

in 
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(Amerford^  Lord  Thuriow  said,  that  it  waa  no  matter  MOExeAGB. 
vkeib^  the  estate  be  taken  as  a  pledge  or  as  a  purchase, 
for  he  could  not  take  the  estate  either  way,  and  refuse  the 
burthens  attached  to  it. 

But,  upon  re-H>onsideration  of  this  question,  in  the  case 
of  Eatqn  v.  Jacques'^,  it  was  again  determined,  that  a 
mortgagee,  assignee  of  a  term  for  years,  should  not  be 
liable  to  the  covenants  in  the  lease,  unless  he  had  taken 
actual  possession.  For,  per  Mansfield,  C.  J.  '^  In  leases,  die 
lessee,  being  a  party  to  the  original  contract,  continues 
ahrays  liable,  notwithstanding  any  assignment;  the  as* 
fligaee  only  liable  with  respect  to  his  possession  of  the^thing; 
he  bearing  the  burthen  while  he  enjoys  the  benefit*  and 
no  longer :  and  if  the  whole  was  not  passed,  if  a  day  only 
was  reserved,  he  is  not  liable.  To  do  justice  between  men, 
it  is  necessary  to  understand  things  as  they  really  are,  and 
construe  instrument&according  to  the  intent  of  the  parties." 
And  in  a  subsequent  case  of  Walker  v.  lieeves%  this  doc- 
trine was  confirmed  as.  to  uoortgages,  and  a  distinction 
taken  between  the  case  of  assignments  by  way  of  mort- 

°  Doug.  Rep.  438.  "  Ibid  444,  n.  (1). 


in  the  latter  case,  the  assignee  was  plaintiff  against  the 
lessor  ;  so  that  he,  and  not  the  lessor,  sought  the  aid  of 
equity,  after  the  latter  had  obtained  a  judgment  at  law 
upon  the  covenants ;  in  which  case,  there  appears  to  me 
to  have  been  no  ground  for  their  interference,  unless  fraud 
or  mistake  had  been  suggested :  for  the  original  lessor 
having  a  right  at  law  to  fiie  benefit  of  the  covenants  in  his 
lease,  equity  in  that  case  must  follow  the  law.  And  when 
cases  are  attended  with  hardship,  leaving  the  parties  to 
such  remedy  only  as  they  are  entitled  to  at  law,  is  not  un- 
common in  a  court  of  equity.  Thus,  if  a  bill  be  brought 
bv  a  remote  heir  against  the  next  of  kin,  for  a  discovery 
dr  a  title,  and  evidence,  and  to  have  terms  removed,  ana 
ti)e  title  at  law  cleared ;  this  bein^  a  hard  case,  equity  will 
not  assist ;  for  as  it  would  not  relieve  the  children,  should 
the  remote  heir  recover,  so  neither  will  it  assist  the  remote 
heir.    See  1  Pow.  Mortg.  434. 
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MORTGAGE,   gage/  atid  unconditional  assignments.    Both  these  cases 
^  "^  have^  however,  since  been  denied  to  be  law ;  and  therefore 

qtuBre  the  law  upon  the  subject  ^ 

If,  however,  the  mortgs^ee  enter  into  possession,  it  is 
clear  that  he  becomes  liable  to  all  6uch  covenants  as  run 
with  the  land,  for  he  takes  it  cum  onere,  and  enjoying  the 
profits^  he  must  submit  to  the  losses  p. 

But  although  the  mortgagee  brings  ejectment,  and  enters 
into«  possession,  by  reason  of  the  money  not  being  paid  at 
the  day)  yet,  until  after  foreclosure,  the  mortgagee  is 
considered  in  equity  as  having  but  a  chattel,  and  the 
mortgage  as  only  a  security ;  the  mortgagor  being  stiU 
the  real  owner  of  the  land  ^.  And  therefore  (as  has  been 
been  before  noticed)  the  mortgagee,  before  foreclosure, 
/  cannot  exercise  any  act  of  ownership  over  the  property,  to 

incumber  the  mortgagor,  unless  to  avoid  an  apparent  loss, 
and  merely  of  necessity :  for,  if  it  were  otherwise^  it  would 
be  in  the  power  of  the  mortgagee,  by  granting  beneficial 
leases  on  fines,  to  bar  the  mortgagor  from  the  benefit  of 
redemption  at  his  pleasure ;  and  if  such  leases  were  holden 
to  be  good,  it*- would  be  difficult  for  the  mortgagor  to 
recover  his  rent,  even  after  the  principal  and  interest  paid; 
for,  not  claiming  under  the  estate  of  the  mortgagee,  he 
cannot  have  any  benefit  of  the  lease  made  by  him,  he  being 
neither  party  to  the  deed,  nor  privy  to  the,  estate '. 

And  as  a  mortgagee  cannot,  before  foreclosure,  exercise 
any  act  of  ownership 'that  will  attach  on  the  estate;  «o 
neither  can  he,  in  equity,  justify  the  commission  of  any 
act  which  may  injure  the  estate ;  though,  therefore,  ^t  law 
a  mortgagee  in  fee  may  commit  waste,  he  will,  unless  in 
the  cases  hereafter  mentioned,  be  restrained  in  equity'. 

**  See  Lucas  v.  Comer/brd,  *^  Doug.  Rep.  610. 

1  Ves.  jun.  235 ;  3  Bro.  Ch.  '  See  UuneeTford  v.  Clay, 

Rep.  166;  and  see  3  Atk.  g  Mod.  Ca.  Eq.  1 ;   2  Eq. 

512 ;  1  Ves.  12.  Ca.  610. 

'  Traherne  et  aL  v.  Sad-  •  Hanson  v.  Derby,  2  Vem. 

Uer  et  aL  1  Bro.  Par.  Ca.  391. 
105. 
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Where,  therefore,  the  mortgagee  of  an  estate  in  fee  had  cut  moetgage 

down  trees,  it  was  decreed,  on  application  to  the  court,  — — — — 

that  an  account  should  be  taken  of  what  was  cut  down, 

and  the  produce  applied  in  tiie  first  place  to  the  payment 

of  the  interest,  and  then. to  the  sinking  of  the  mortgage 

debt', 

A  distinction  is  however  to  be  made,  where  the  security 
is  defective  or  insufficient ;  for,  in  that  case,  the  court 
will  not  restrain  a  just  creditor  from  his  legal  privileges; 
so  nevertheless,  that  the  benefit  derived  from  the  sale 
be  applied  to  ease  the  estate,  and  not  for  the  mortgagee's 
exclusive  benefit  "•  ' 

A  mortgagee  shall  have  the  benefit  of  all  interests  which 
the  mortgagor  had  at  the  time  the  mortgage  was  made, 
onless  against  an  intermediate  purchaser  without  notice : 
and,  consequently,  if  there  be  a  term  in  a  mortgaged  estate 
held  in  trust  for  the  mortgagor,  when  the  mortgage  of  the 
inheritance  is  made,  the  concealment  of  it  will  be  a  fraud 
upon  the  mortgagee,  and  the  trustees  of  such  a  term 
assigned  to  attend  the  inheritance  will>  in  equity,  become 
trustees  for  the  mortgagee  of  the  inheritance ;  for.  a  term 
assigned  in  trust  to  attend  the  inheritance  will,  in  equity, 
as  will  hereafter  be  shown,  follow  all  the  estates  created 
thereout,  and  all  the  incumbrances  subsisting  upon  such 
inheritance,  and  is  so  connected  with  it,  that  equity  will 
not  suffer  it  to  be  severed  to  the  detriment  of  a  bondjide 
purchaser". 

So  if  a  mortgage  be  made  of  an  estate  to  which  the 
mortgagor  has  not  a  good  title,  and  then  he  who  has  the 
real  title  conveys  to  the  mortgagor,  or  his  representatives ; 
the  mortgagee  will  in  equity  be  entitled  to  the  benefit  of 

*   Withrington  v.  Banks,  ei  "  Withrington   v.   Banks, 

ah  Sel.  Ca.    in  Chan.  30;  Sel.  Ca.  Cb.  31. 

and  see  Farrant  v.  Lavel,  3  *  Charlton  et  al.  v.  io« 

Atk.  723 ;   and    Hanson  v.  et  al,  3  Will.  328. 
Derby f  2  Vern.  39a. 
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HOBTGAG£.    it ;  for  it  will  be  cop&^ered  ag  a  graft  upon  th^  o\d  Btock, 

"-  s^^4  8^8  arisiiDg  ia  consideration  of  the  fornner  title ^^  (i). 

So  ag^A,  if  a  \en^%  in  tail  i^ortgage  ^is  ^liatej  and 
then  su^er  a  r?coyery,  this  shall  be  i^r  the  benefit  of  the 
mortgagee,  an4  let  in  the  ^lortg^ge  upoa  tib^e  fee  ^hus  ac- 
quired by  .the  mortgagor  *.  As  it  will  also  call  otheir 
inciMnbrances ;  for  whatever  act  bin<iU  l^he  teiwit  ia  tail 
hpcua^lfj  ^hall  bind  the  recov^ror,  or  the  person  to  whose  use 
the  recovery  is  suffei^ed;  for  he  w%o  recpvers  8^  f^  shall 
opt  be  permitted,  to  say  that  he  oC  whom  he  i^ecov^red  had 
but  an  estate-taiU  But  yet  it  ban  be^n  held,ithjat  in  case 
such  mortgagor  (t.  e.  mortgagor  tenant  in,  tajl  witbout 
recovery)  becoaie  a  baolprupt,  the  stet.  21  Jac.  1^  c.  19^ 
s:  Id,  shaU  not  b^  Qoniit^edi  in.  Giyour  of  the  mortgagee^ 
to  operate  a9  ^  cpmmpa  recover  %  apd  let  lA  the  ii&orir 
gage ;  fior  that  statute,  it^  w^as  said^  w;as.  made  foi?  the  benefit 
oi^  creators,  who  ha4  no  fecial  li^n  i^pon  the  liEipds:  oC  thp 
baakn%pt»  and  oot  iot  nipctgageep^  who.  relied  upoQ  tb^  title 
ibey  accepted  of  (2);  this  d^^ciaion, -however^  s^eipft*  dis- 
aonant  fyom  tbe  genievajl  spiiiit  oC  the  pthei:  ataixitea.  of 
hwkmptcy,  wibicb,  s^m  to  b^  ipt^nded  to  plaoe  itkp 
assignees,  in  the  sbpeci  pf  the  bwkriipt^  md,  tQ  veot  his 

T^  Seaboume  v.  Seaboume,  ■  Beck  v.  Welsh,   i  Wils. 

fiVem.  11.  276;    Pye   v.    Dauiuz,    3 

*    Pooh.  5,  6;   Beck  v.  Beo.  Ch.  Ga^  595^ 
Welsh^  \  Wils,  276. 


(1)1  And  so  if  a  n^prtgas^e  piroc^ur^  a  ^nt  of  a.nqw  term 
after  tl^  old  one  be  actually  expired,  yet  this  wiU  be  a  trust 
for  the  mortgagor  and  redeemed  with  tlie  principal ;  for  it 
IB  supposedtq  lave  proceeded  froiahavinghad^t^ 
t^nn ;  apdi  although  th^r^  l^  ^qtbi^g  in  faQt,  in.hfvii3pg  ar 
tenant-right,  yet,  as  such  regard  is  had  to  it,  in  the  esti- 
matipn  of  t^e  world,  it  will  be  Ippked  oh  as^tl^e.  occasipn 
of  £he  lease.  Rakestra^)y.  Breij^fir,  SeJ,  Ca,  in.  Ci>i  55; 
JJl^  V.  Lor4  Vpnonl  7  Brp.  Par.  Ca?.  43^, 

(2)  Sedqyiere,,  ^^J^  ?o^-  Bjortg.  2^;.  Bj^^^Fye.v, 
Dati&iiz,  3  mo.  Ch.  Oas.  595. 
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property  in  them  in  the  same  plight  and  subject  to  all  HOtlTGAOE. 
lieos  to  which  it  Was  subject  in  his  hands  \    And  it  is  — — — — 
admitted,  that  if  there  be  a  covenant  for  farther  assurance 
in  the  liiortgage  deed,  that  will  entitle  the  mortgagee  to 
all  the  benefit  which  the  assignees  can  claim  under  the 
bankrupt  laws  ^. 

The  interest  of  a  mortgagee  extends,  however,  to  such 
things  only  of  which  he  can  make  a  profit  for  repayqjient 
of  his  money ;  and,  therefore,  not  to  an  advowson ;  for  the 
mor^agee  can  make  no  profit  by  presenting  to  the  church, 
nor  can  account  for  any  vahie  in  respect  of  such  presen- 
tation to  sink  or  lessen  his  debt ;  the  mortgagee  therefore, 
m  this  casei  is,  until  foreclosure,  but  in  the  nature  of  a 
trustee  for  the  mortgi^or*',  to  whom  therefore  it  belongs 
to  present,  notwithstanding  the  mortgage ;  and  though  a 
dislinctiob  was  att^npted  to  be  made  in  the  case  of 
GarHner  v  Griffith^,  where  the  mortgage  was  of  a  long 
term  ki  a  naked  advowson,  not  appendant  to  any  mort- 
gaged premisea ;  because  the  mortgagee  could  have  no 
other  satiflfaction  than  by  providing  for  a  child,  relation,  or 
friend,  oii  the  advowson  becoming  void ;  and  the  rather, 
for  that  it  was  in  that  case  expressly  so  agreed  in  the 
mortgaged  deed,  that  the  mortgagee  shonld  present ;  yet 
the  court  declined  giving  an  opinion.  And,  in  a  subse- 
quent case  of  a  mortgage  of  a  naked  advowson,  Lohi 
Hardwidte  expressed  his  doubts  of  the  legality  of  a  cove- 
nant, that  the  mortgagee  shouM  present,  and  considered 
it  as  a  stipulation  for  something  beyond  principal  and 
interest ^ 

.  *  See  1  Atk*  192;   2  lb.  2  Vem.    549;    Dymoke  et 

256 ;   1  Bro,  Ch.  Rep.  269 ;  at.  v.   Sir  John  nobart,  1 

Pow.  Mort^.  253.  Bro.  Pari,  Ca.  81 ;   Gaily  v. 

*  Edtvaras  v.  Applebee,  2  Serj.  Selby,  Stra.  403 ;  S.  C. 

Bro.  Ch.  Ca.  652.  Comy^is,  343;  and  see  Com. 

^  AmhurstY.  Dowling,  2  609. 

Vertii   401 ;.   Jar^  v.  Ccw,  *?  2  P.  Wms.  404. 

Vvet.    Cb.     71;     Attotneu  ^  Mackenzie  v.  nohinson, 

Ceneral  v.  Scarisbiek  et  at.  3  Atk.  560. 
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MORTGAGE.  *     And  a  mortgagee  takes  the  estate  mortgaged  in  the 
"""—"——   same  pHght  that  it  was  in,  in  the  handa  of  the  mort- 
gagor.   If,  therefore,  the  mortgagor  had  done  any  act  that 
amounts  to  a  forfeiture,   the  mortgagee    wiH    lose  his 
security '.    - 

A  mortgagee  has,  however,  such  an  interest  in  the 
estate  mortgaged,  as  that  it  will  not  be  maintenance  in 
him  to  advance  money  or  otherwise  assist  any  suits  re« 
specting  it,  for  he  being  a  party  interested  by  virtue  of  the 
mortgage,  he  may,  though  no  party  to  the  suit,  lay  out 
money  in  supporting  the  title. 

Nor  will  he  be  made  to  confine  himself  to  any  one  re- 
medy alone,  for  the  repayment  of  his  money ;  for  be  is  at 
liberty  to  pursue  all  his  remedies  at  once,  lest  any  should 
fail\ 

But  the  interest  of  a  mortgagee  is  not  such  as  that  a  fine 
and  non-claim  by  him,  though  in  possession,  will  bar  the 
equity  of  redemption  ^  Nor  will  a  recovery  suffered  by 
such  mortgagee;  for,  after  such  recovery  suffered,  and 
until  the  money  be  paid,  the  estate,  in  the  eye  of  a  court 
of  equity,  is  still  but  as  a  security  for  the  money  lent;  and, 
after  the  mortgage-money  is  paid,  the  mortgagee  is  in 
nature  of  a  trustee  for  the  mortgagor). 

But  by  the  g  Anne,  c.  5,  which  requires  that  knights  of 
die  shire  should  have  600/.  per  annum,  and.  every  other 
member  300/.  per  annum,  tt  is  enacted,  **  That  no  person 
shall  be  qualified  to  sit  in  the  House  of  Commons  within 
the  meaning  of  the  act,  by  virtue  of  any  mortgage,  whereof 
the  equity  of  redemption  is  in  any  other  person,  unless 
the  mortgagee  shall  have  been  in  possession  of  the  mort- 
gaged premises  for  seven  years  before  the  time  of  bis 
election/' 


^LaduWhelBtoner.Saim'^  /  Plowd. 

bury,  Prec.  Ch.  591 .  *  %Su. 

«*     JSurfiell    V.    Martin,  p^c.  Ch.  435;"  Cro'rjic' 

D0Ugl4l7.  ggg. 


*  Plowd.  373  ;  Cruise  on 

»  133- 

Stanhope   v.    Thacker, 


CH.  Vli  ^  111.]  CONVEYANCING.  ^2< 

Lastly,  the  interest  of  a  mortgagee,  if  in  possedsion,  MORTGAGE. 

entitles  him  to  a  parish  settlement  by  virtue  of  the  mort-  

gaged  estate^. 

Mortgagees  may  also  employ  a  bailiff  to  manage  the  mort- 
gaged estate  in  which  they  are  in  possession,  and  will  be 
allowed  such  sums  as  they  have  paid  him  for  his  care  and 
trouble ;  for  a  man  is  not  bound  to  be  his  own  bailiff^ 
But  if  he  take  the  management  of  the  estate  upon  himself 
DO  allowance  will  be  made  him,  for  he  is  entitled  to  no 
more  than  his  principal,  interest,  and  expenses.  Though, 
therefore,  there  be  a  private  agreement  between  the  mort- 
gagee and  the  mor^agor,  for  an  allowance  for  the  mort- 
gagee's trouble  in  receiving  the  rents  and  profits  of  the 
estate,  yet  the  court  will  not  carry  it  into  execution  "^^ 

2'  Of  the  Mortgagee's  Power  to  devise  a  Mortgage. 

Further,  the  interest  of  a  mortgagee  will  enable  him  to  DevUe  of  mort-' 
devise  the  laiids  mortgaged  to  him,  and  they  as  well  as  the  ^^t^,  ^  "^''' 
money  will  pass  to  the  devisee  °. 

And  it  seems,  that  if  the  devise  be  of  all  the  testator's 
money  due  on  mortgage,  his  interest,  as  well  in  the  thing 
mortgaged  as  the  money,  will  pass  to  the  devisee.  For 
nvhere  a  distinction  was  attempted  to  be  made,  on  the 
ground  that  the  mortgaged  estates  were  not  devised,  but 
only  the  money  due  by  mortgage,  consequently,  that  the 
devise  veas  only  of  the  beneficial,  not  of  the  legal  interest, 
which  descended  to  the  heir,  the  Master  of  the  Rolls  re- 
jected the  distinction  between  a  devise  of  mortgaged 
estates,  and  of  the  money  due  on  mortgage,  observing, 

^  The  King  v.  The  Inha-  ■  How  v.  Vigures,    i  Ch. 

inta^s  of  Catherington,     3  Rep.  33;    Crips  v.  Grysil, 

Term  Rep.  771.  Cro.  Car.  37  ;   Clarke  v.  -46- 

*  Bonithon  v.   Hockmore,  tot,  Barnard.  45*7;    2  Eq. 

1  Vem.  316 ;  3  Atk.  518.  Ab.  666. 

■  French  v.  Baron,  2  Atk. 

140. 
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MORTOAGK.    that  by  a  gift  of  all  a  man's  mortgages,  the  whole 'bene- 

""""""""■^  ficial  right  passed ;  and  unless  it  were  construed  to  pass 

the  whole  interest  of  the  mortgage,  it  would  make  it  m 

effect  a  void  devise,  or  at  least  put  it  in  the  power  of  a 

third  person,  whether  the  devisee  should  take  or  not^ 

And  there  is  now  no  distinction  between  mortgages  in 
fee,  imd  those  for  years';  the  transaction  (whether  the 
mortgage  be  in  fee,  or  for  years^  forfeited  or  not)  until 
foreclosure  being  considered  as  a  personal  engagement 
only,  in  which  the  land  is  merely  a  pledge  for  the  money, 
and  remains  in  the  mortgagor  to  every  purpose  (except 
that  of  securing  the  loan),  such  general  words  receive  a 
different  construction,  and  carry  all  the  testator's  interest 
in  mortgages,  whether  in  fee  or  for  term  of  years  ^. 

But  yet  if  the  words  of  the  devise  be  of  a  man's  lands, 
tenements,  and  hereditaments ;  or  such  other  words  as  are 
in  law  particularly  appropriated  to  real  estates,  and  never 
applied  to  personal  estates^  then  (unless  where  a  coutraiy 
construction  would  be  clearly  repugnant  to  the  iptention 
of  the  testator)  such  words  will  ixot  carry  mortgages  in 
fee,  although  forfeited,  if  the  tei^tator  had  other  property 
to  which  thpse  terms  may  be  properly  applied'. 

But  if  the  testator  hath  no  other  landed  interest  answer- 
ing the  description  given  in  his  will,  in  point  of  situation 
and  circumstances,  except  mortgages,  they  wii]»  it  should 
seem,  pass  by  such  geiieral  words,  though  not  technically 
proper  to  the  subject:  as,  where  a  person  possessing  a 
mortgage  in  fee,  devised  to  A.  and  his  heirs  '\  9U  \^ 
freehold  messuages,  and  garden  grounds  in  C."  (where  the 
mortgaged  lands  were  situated,)  and  had  no  otherj  lands 

^  See  Attorney  General  v,  ex  parte  Sergtson^  4  Ves.  jun. 

'  Meyrickef  tt  V^s.  44.  147 ;  1  Pow.  MorLz-  449< 

9  WilkifuanY.Merrylandf,  '    &>    Litton    ^ro^e  v. 

Cro.  Car.   447,  449,  450 ;  Lady  Rus$el  et  a/.  2  Vem. 

S.  C.  W.  Jones,  380.  631 ;    3  CIl  Rep.  fp^   See 

^  See  Attorney  General  v.  observations  on  this  cas^i 

Bowyer,  3  Ves.  jun.  714;  3  P.  Wms.  61,  62. 
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there.  Lord  Hardwicke  held^  that  as  the  testator  bad  not  any  AfORTGAGE. 
other  lands  there,  they  passed  to  the  dievisee*. 

And  80  in  the  case  of  a  decree  for  foreclosure,  (even  nid 
ooly,  and  d  fortiori  after  snch  decriee  is  made  absolute,) 
UKMrtgaged  estates  devised  by  the  mortgagee  will,  withoui  . 
any  question,  pass  by  any  v^ords  calculated  to  pass  his 
real  property  in  genera),  if  the  decree  were  made  before 
Uie  date  of  his  will  (1) ;  for  the  landi  ih  mortgage  being 
devised  as  real  estate,  shall  be  considered  as  such  between 
the  devisor  and  devisee  ^ 

4.  Of  the  Uabitity  of  Mortgagors  and  Mortgagees  in 

Possession  to  Account, 

The  mortgaged  preinises  being  genernlly  left  in  the  How  far  amort- 
hands  of  the  mortgagor,  and  the  conveyance  deemed  uli^ntf '* 
rathet  a  collateral  security  for  the  due  payment  of 
the  mon^y  lent,  and  interest,  than  an  actual  alienation, 
the  mortgagee  is  considered  as  having  no  right  to  meddle 
with  the  rents  and  profits,  until  after  he  has  taken  pos*- 
session.  There  is  no  instance,*  therefore,  of  the  inortgagor 
being  obliged  by  the  court  to  account  to  the  mortgagee 
for  the  rents  and  profits  for  any  of  the  years  back,  during 
l^hich  he  hath  been  in  possession )  for  if  the  interest  be  not 
paid,  the  mortgagee  ought  to  i&e  the  legal  remedy  to  get 
the  possession  hiiliself  %  and  it  Would  be  beyond  all  rules 

'  ClarJee  v.  Abbot ^  Bar-        '  See  Moss  ▼.  Gallimore\ 

nard.  Rep.  4574    S.  C.   2  and  Mead  v.  tjord  Orrery, 

£q.  Ca.  Abr.  606,  pi.  41.  et  al.  ^  Atk.  107. ;  3  Ibid. 

•  Garret  v.  Sters,  Mosely,  1144. 

364- 


(1)  But  if  the  foreclosure  takes  place  after  the  will  made, 
file  estate  Would  be  considered  itt  the  hatur6  of  a  new 
purchase,  not  belonging  to  the  teiitatbir.  at  the  time  of 
making  his  will,  and  could  not  therefore  pass  under 
the  general  wordfT  of  the  testatoi^s  lands,  tenements,  and 
hereditaments,  unl^M  the  Will  were  afterwards  republished. 
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MORTGAG£«    of  equity  to  decree  an  account  against  the  mortgagor,  for 
'""""~~""'"'""   profits  which  the  mortgagee  permitted  him  to  receive  for 

his  own  use^.  A  principle  which  is  so  strictly  adhered  to, 
that  even  though  the  mortgage  security  be  an  estate  for 
lives  only,  and  is  become  insufficient  by  the  death  of  cesiuis 
que  vie,  the  court  will  not  depart  from  the  rule''.  But  if 
the  mortgagee  enter  upon  and  take  possession  of  the  estate, 
he  becomes  in  the  nature  of  a  bailiff  to  the  mortgagor^  and 
will  be  subject  to  accoimt  for  the  profits  "•  So,  if  be  be 
put  into  immediate  possession,  and  the  profits  of  the  estate 
evidently  exceed  the  amount  of  the  interest,  the  mortgagor 
may  exhibit  his  bill  for  an  account,  and  he  shall  not  retain 
the  profits  in  lieu  of  the  interest,  but  shall  account  for  what 
he  had  received  out  of  the  estate  ''•  For  even  in  Welsh 
mortgc^es,  where  the  mortgagee  is  put  into  possession 
immediately,  under  a  proviso  to  have  a  re-conveyance  on 
payment  of  the  principal  money,  and  the  profits  are  to  gro 
against  the  interest ;  if  the  annual  value  greatly  exceed 
legal  interest  for  the  sum  borrowed,  the  court  will  decree 
an  account,  notwithstanding  there  may  be  an  agreement 
forretaining  the  profits  against  the  interest. 

The  mortgagee  is  answerable  for  the  rents  and  profits  of 
the  estate  whilst  in  his  possession :  if,  therefore,  he  assign 
over  his  mortgage,  without  assent  of  the  mortgagor,  to  an 
insolvent  person,  he  will  be  bound  to  answer  the  profits, 
both  before  and  after  the  assignment,  though  assigned  only 
for  his  own  debt ;  for  being  under  a  trust  to  answer  the 
profits  of  the  pl^dge,  it  is  a  breach  of  trust  to  assign  such 
pledge  to  an  insolvent  person  ',  But  he  will  not  be  obliged 
to  account  according  to  the  utmost  value  of  the  lands,  but 
only  for  what  it  actually  produced,  or  would  have  pro<» 

"^  Colmanv.  Duke  of  St.  ^  Fulthorpe  v.   Foiier,    i 

Album's,  3  Ves.  jun.  25.  Vem.  476. 

"^  Ibid.  »  1  Eq.  Cas.  Abr.  328, 

'  Gouldy.  Tancred,  2  Atk.  pi.  2 ;   2  Ch.  Ca.  3 ;  5  Bac. 

534*  Abr.  103. 
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daced^  had  he  not  been  guilty  of  fraud  or  wilful  defiiult ;  MORTGAGE. 

(as,  if  he  turned  out  a  sufficieilt  tenant,  that  held  it  at  so  

much  rent,  or  refused  to -accept  a  sufficient  tenant,  that 
would  have  given  so  much  for  it);  for  it -is- the  laches 
of  the  mortgagor  that  he  lets  the  lands  laps»  into  the 
hands  of  the  mortgagee,  and  when  it  does,  he  is  only 
a  bailiff  for  what  he  actually  receives,  and  is  not  bound 
to  the  trouble  and  pains  of  making  the  most  of  what  is 
another's  (i)\ 

It  will  be  otherwise,  however,  in  the  case  of  his  entering 
upon  the  estate,  and  thereby  keeping  out  other  creditors  citer 
notice ;  when  he  will,  it  seems,  be  chargeable  as  well  with 
the  profits  he  might  have  received  after  his  entry  as  those 
which  he  actually  did  rec^ve.  For,  where  a  mortgagee 
had  obtained  judgment  in  ejectment,  and  entered  on  the 
mortgaged  estates,  and  thereby  prevented  other  creditors 
who  had  subsequent  securities  from  entering,  and  yet  per- 
mitted the  mortgagor  to  take  the  profits ;  the  court  decreed 
(on  a  bill  filed  by  the  other  creditors  to  redeem)  that  the 
mor^gee  should  be  charged  with  all  the  profits  he  had 
or  might  have  received  after  his  entry  upon  the  estate  **. 
But  such  account  is  to  be  taken  only  from  the  time  of 
notice  of  such  subsequent  incumbrances;  for  until  then 
his  negligence  did  no  injury  ^. 

And  so,  if  a  mortgagee  permit  the  mortgagor  to  make 


*  Anonymous,!  Vem. 45; 

I  Ch.  Ca.  258 ;  Toth.  133  ; 

1  Eq.  Ca.  Abr.  338 ;  1  Vem. 

476;  6  Bac.  Abr.  103. 

*  Coppring  V.   Cooke,    1 


Vem.  270;  Bentham  v. 
Haincourt,  Prec.  Ch.  30; 
5  Bac.  Abr.  103. 

^  Maddox  v.  Wren,  2  Rep. 
Ch.  2og. 


(1 )  But  if  the :  mort^gor  make  proof  that  the  estate  was 

^  let  at  such  a  price,  miilst  in  the  hands  of  the  mortgagee, 

'  that  will  be  deemed  the  rate  at  which  it  was  let  the  whole 

time,  unless  the  mortgagee  show  the  contrary,. which,  as 

being  let  by  him,  it  is  m  his  power  to  do.     JSlacklockY, 

Barnes,  Sel.  Ca.  Ch.  $3, 
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MORTXiAOE.    ufte  of  hit  tiicumbraxiee  to  keep  out  otheir  ^risdUtDtS)  he  will 

be  charged  with  the  profits  fipom  the  time  that  Aey  would 
have  had  a  remedy,  had  it  not  been  for  his  interposition ; 
for  equity  will  not  duffer  a  man  to  make  use  of  his  securities 
to  protect  a  debtor  from  the  just  demands  of  his  creditors. 
Where,  therefore,  a  mortgagor  became  a  bankrupt,  and  the 
assignees  brought  an  ejectment  for  die  recovery  of  the 
lands  mortgaged,  the  mortgagee  having  refused  to  enter, 
and  Bufiered  the  bankrupt  to  take  the  profits,  it  was  de* 
creed  diat  he  should  be  charged  with  the  profits  from  the 
time  of  the  ejectment  delivered  *. 

So  also^  if  a  mortgagee  combine  with  the  tenant  in  pos- 
session, who  refuses  to  pay  his  rent,  and  suffers  him  to 
make  use  of  the  mortgage  to  cover  himself  from  legal 
process  taken  out  by  the  mortgs^or  to  evict  him^  he  shall 
be  answerable  for  the  profits  of  the  lands  in  mortgage. 
/  Thus,  where  G.  who  was  a  mortgagee  imdeir  B.  htui  brought 
an  ejectment  and  recovered  jtidgmettt  against  to  estate, 
of  which  H.  was  in  possession  by  tittiie  6f  a  leasis  for 
years,  but  for  which  he  paid  no  rent,  being  insolvent,  and 
6.  being  in  combination  with  H.  refused  to  take  out  exe- 
cution, .and  B.  could  not  eject  H.  by  retiison  of  6'.s  judg- 
ment ;  it  was  ordered,  that  unless  G.  took  out  estecutioft 
before  the  end  of  the  term,  he  should  b6  to^Wersbte  (br 
the  profits,  as  in  tase  of  wilful  default*. 

But  an  assignee,  after  several  assignments,  will  not,  it 
seems,  be 'obliged  to  account  for  profits,  bslbre  his  own 
time.  For,  whef e  a  bill  to  redeem  wac^  ssgainsf  4  mortigag^e, 
who  came  in  as  an][assignee  at  the  third  hand^  l3ie  Lbid 
Keeper  said,  that  though  there  Had  been  no  stiiit  put  to 
the  time  at  which  a  mortgage  was  fo  be  redeemed',  and' the 
dcftndsiit  most  dMrefore  account;  yet  as  1»  cdiM'inatan 

^  Chapman  v.  Tanrntf  i        *  Puke  ^  ]^ldngham.y. 
Vem.  067  ^    3.  Bac.  Ahx.    Sir  R,  Gayer,  1  VenK  dfiS. 
658. 


f 
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old  handy  the  account  should  be  taken  so  far  only  as  went  MORTGAGE 
in  discount  of  his  money,  not  for  the  surplusage '-  . 

And  a  mortgagee  will  be  allowed,  in  his  accounts 
of  rents  and  profits  received,  all  such  costs  and  expenses 
which  he  shall  have  been  put  to  by  the  mor^agor  in  de- 
fending his  mortgage,  and  will  not  be  held  down  to  a 
taxation  at  law.  And  in  a  case  where  the  mortgagee^  fear- 
ing his  mortgage  would  have  been  defeated  at  law,  ob- 
tained administration,  as  principal  creditor,  in  the  Spiritual 
Covrt,  he  was  allowed  the  costs  expended  there  also  <. 

So,  as  has  been  before  observed,  will  a  mortgagee  be 
allowed  a  reasonable  salary  for  managing  the  mortgaged 
estates  after  be  is  in  possession. 

IV.  Of  Interest  payable  in  respect  of   a 

Mortgage. 

In  considering  this  head  of  inquiry,  I  shall  endeavour 
to  show,  1 .  What  interest  may  be  taken  for  money  lent 
upoa  mortgage  :  2. .  In  what  cases  interest  shall  become 
principal,  and  carry  interest :  3.  Who  shall  be  chargeable 
with  interest  on  a  mortgage :  4.  To  whom  interest  may 
be  paid :  and  5.  What  tender  of  the  principal  money  shall 
cause  interest  to  cease. 

I,  Of  the  Rate  of  Interest. 

The  interest  of  money,  whedier  payable  on  a  naortgage, 
lent  upon  mortgage,  or  otherwise,  is  bythei2  Anne, 
Stat,  a^  c.  16,  sec.  1,  limited  to  5  per  cent,  per  annum. 
Vpont  wkioh  statute,  it  has  been  held,  that  not  only  mort- 
gages, where  more  than  5  per  cent,  is  made  payable,  wiH 
be  void,  but  also  those  where  no  more  than  that  interest  is 

'  i^nrrsonv.  JPwUrv,  i  C9i.        >  Uanuden  v.  Langl^,  t 
Caa.  103 ;  nA  see  Cloberry    Vera.  536. 
V.  Symonds,  2  Ch.  Rep.  392. 
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MORTGAGE,   made  payable^  if  in  fact  more  be  actusdly  taken  *^  (i).  But 

-  by  the  14  Geo.  3,  c.  79,  s,  a,  interest  not  exceeding  6  per 

cent,  per  annum  may  be  taken  for  money  bondjide  lent 

on  mortgage  of  lands  in  Ireland^  or  in  the  colonies  or 

plantations  in  the  West  Indies  (2). 

And  the  reservation  of  a  larger  interest  by  way  of  pe- 
nalty,  in  case  the  legal  interest  be  not  paid  on  the  day 
appointed,  although  not  perhaps  common,  yet  would  be 
relieved  against  in  equity  ^  (3). 

But  where  the  increase  of  interest  payable  on  default 
does  not  exceed  the  legal  rate,  and  indulgence  has  been 
given,  it  will  be  allowed;  it  not  being  considered,  in 
such  case,  as  a  penalty,  but  as  a  liquidated  satisfaction, 
fixed  and  agreed  upon  by  the  parties^. 

^  3  Atk.  154.  289 ;    Nichols  v.  Maytiard, 

3  Atk,  620. 
.  *  Strode  Y.  Parker,  2  Vem.        *  Burton  ei  al.  v.  Slattery, 
316;  Holies  V.  Wyse,  Ibid.    3  Bro.  Pari.  Ca.  68. 

(1)  And  parol  evidence  will  be  admitted  to  show  usu- 
rious interest,  under  this  statute,  taken  by  the  mortgagee, 
though  legal  interest  only  be  reserved  upon  the  face  of 
the  deed«    See  3  Atk.  154. 

(2)  The  statute  14  Geo.  3,  being,  however,  an  enabling 
act,  must,  it  should  seem,  be  strictly  construed  to  extend 
to  the  particular  cases  only  expressly  there  mentioned ; 
and  therefore  mortgages  and  other  securities  not  affecting 
land,  but  personalty  only,  as  a  bond  or  the  like,  might  stiu 
be  contended  to  be  void  as  usurious  if  a  ereater  rate  of 
interest  than  5  per  cent,  be  made  payable.  And  see  Dewar 
V.  'Span,  3  Term  Rep.  425. 

(3)  A  covenant,  however,  for  payment  of  an  additional 
1  per  cent,  beyond  interest  allowed  by  law,  in  case  of  fai- 
lure in  payment  of  the  reserved  rate  of  interest,  has  been 
allowed ;  the  court  considering  this  covenant  as  the  express 
agreement  of  the  parties,  and  not  to  be  relieved  against  as 
a  penalty.  Marquis  of  tialifax  v.  Higgens,  2  Vem.  134; 
Prec.  Ch.  161 ;  but  qutere,  as.  this  would  seem  to  be  a 
mere  evasion  of  the  statute,  and  equally  in  the  nature  of  t 
penalty  as  the  case  in  the  text. 
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And  80  also,  where  a  long  anrear  of  interest  has  ac-  MORTGAGE, 
crued,  and  the  mortgagor  solicits  forbearance^  and  pro-    ' 
mises  to  make  satisfaction,  an  additional  i  per  cent,  has 
been  allowed ;  for,  ''  that  though  a  proviso,  obliging  the 
party  to  pay  6  per  cent,  is  generally  looked  upon  as  a    • 
penalty,  and  in  terrarem,  and   therefore  to  be  relieved 
against,  if  only  a  very  short  lapse  had  happened ;  yet,  in 
case  of  a  long  ^rear  of  interest,  it  may  be  otherwise  *.'* 

2.  In  what  Cases  Interest  shall  be  made  Principal f  and 

carry.  Interest. 

It  is  a  rule  of  the  Court  of  Chancery,  on  reference  to  a  l"  ^^^  ewe* 
Master  to  state  an  account  uj^on  a  mortgage,  that  all  money  cinj  intercft^ 
paid  as  surety,  shall  be  reckoned  as  principal  money  from 
the  time  of  payment,  and  interest  allowed  upon  it  ac- 
cordingly ".    So,  likewise,  the  practice  is,  that  if  the  mort-  ^ 
gagee  assign  the  mortgage,  with  the  concurrence  of  the 
mortgagor,  all  money  really  paid  by  the  assignee  to  the 
mortgagee,  shall  be  considered  principal,  and  the  assignee 
shall  have  interest  upon  the  interest  then  due,  if  bond  jide 
paid  by  him,  as  well  as  upon  the  principal  originally 
lent»(i). 

But  the  account  between  the  mortgagee  and  assignee 
wiU  not  conclude  the  mortgagor,  unless  there  be  a  privity 
between  them  ^ 

And  in  a  late  case  of  Matthews  v.  Walwyn,  the  general 
question  was,  whether  the  assignee  of  a  mortgage  had  a 

'  |*er  Parker,  Chan. JBrotw  i  Vem.  169;   2  Vem.  135; 

V.  Barkham,  1  P.  Wms.  652.  Bac.  Abr.  658. 
'  **  Morky  v.  Elwis,  2  Keb.         "*  Earl  of  Macch^ld  v. 

376.  Btton^  1  Vem.   168;    and 

"  Smith  v.  PenAerton,  2  see  4  Ves.  jun,  118. 
Ch.  Ca.  67,  68 ;  Ibid.  258 ;  ;" 


(1)  But  otherwise,  if  the  assignee  has  not  paid  the  money, 
and  the  assi^ment  be  only  colourable,  in  order  to  load  the 
mortgagor  with  compound  interest.  2Ch.  Ca.  68;  1  E^ 
Ca.  Abr.  329,  pi.  1 . 
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MOETOACK.   ngbt  to  be  paid  according  to  the  sum  appearing  dae  on 
— ^—  the  mortgage^  whatever  might  have  been  the  state  of  the 

accounts  between  the  mortgagor  and  mortgagee,  (and  the 
circumatances  of  the  caae  had  nothbg  in  .them  to  vary  the 
general  question)^  On  discutting  the  case  before  Lord 
Loughborough,  it  was  intimated  that  Lord  Thurlo w  had 
entertained  an  idea  that  an  assignee  of  a  mortg^e  taken 
from  the  mortgagee  had  a  right  to  hold  the  mortage 
against  the  mortgagor,  to  the  whole  extent  of  the  sum 
appearing  due  upon  it.  Upon  which  Lord  Loughborough 
observed,  that  having  made  inquiries  with  respect  to  wixst 
was  the  practice  amongst  conveyancers,  he  found  that  it 
was  considered  very  rash  to  take  an  assignment  of  a  mort- 
gage without  the  privity  of  the  mortgagor,  from  whom 
might  be  learned  die  sum  really  due. 

And  to  give  title  to  interest  on  interest,  the  assignment 
must,  generally  speaking,  be*  made  with  the  concurrence  of 
the  mortgagor ;  otherwise  the  assignee  must  take  it  npon 
tiie  sanw  terms  only  with  iSie  assignor  ^  Where,  there- 
fore, a  mortgage  was  assigned  to  F.  who  had  paid  great 
arreafs  of  interest  due  at  the  time  of  the  assignment,  the 
Lord  Keeper  said,  that  although  he  thought  it  reasonable* 
tjiat  the  iptereiU;  paid  upon  the  assignment  should  be 
reckoned  principid,  yet  the  precedents  were  the  other  way, 
and  he  could  not  now  make  a  new  one^. 

This  role  appears,  however,  to  admit  of  distinctions 
under  particular  circumstances.  Aff,  where  creditors  pro- 
cured a  decree  for  sale  of  an  estate  before  a  Master,  and 
die  purchaser,  by  consent  of  all  parties  entitled  to  'the 
eata^,  took  an  assignment  of  all*  incumlvanoes;  in  this 
caae,  he  was^  held  to^be  a  creditor  of  the  mortgagor. 


'  Proctor  V.  Cooper^  Prec.  i  Vem.  168 ;  and  see  1  Ch. 

€h.ii6 lAshenhurstYiJnmes,  Ga.  258^;    and  Gladmen    r. 

3  Atk.  371 ;  Porter  v.  Hub-  Henehnan,  ^Yera.  ^3&co0if. 

Ikmt,  2  Ren.  Ch.  863 ;  lb.  78,  «  i^arl  of  MaccletfiM  r. 

80,  S.C.  rTelson,  150 ;  see  Rtton,  i  Vem.  1^ 

observation    on  this  case.  . 
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w^  for  what  be.  tiad  paid  for  /nterest  as  for  pioeipali  mortgage. 

logger  with  iniei^tt  upon  the  interest^  tiie  con^eat  of  tb«  ' 

otker  incuoahrancera  being  the  same  thing  as  if  they  had 
been  luade  parties  to  the  as8igIlale&t^ 

And  so  a  Master's  report|^  computing  interest^  makes 
such  interest  pn^c^Mdy  and  to  cany  interest ;  for  a  report 
la  as  the  judgment  of  the  Coiirt^and  appoints  a  djiy  for  the 
paysient,  carrying-on  inleitest  to  that  day ;  and  the  party's 
disobedience  to  the  convty  in  not  complying  with  the 
tjiim  Qf  payn^nt^  onght  to  subject  him  to-  interest/.  But 
to  hai[e  this,  ^dct  the  report  mu^t  be  Qonfirmed ;  for  until 
then  it  i&  9ot  any  liquidated  sum^  ^d  although  the 
report  be  confin^ed,.  yet,  if  the  suit  be  for  a  scJe,  and  not 
to  fioreolose,  ii^i^sest  shall  not  carry  interest,  if  there  bd 
othei  cq^tora ;  th^ve  being  a  difference  bet^p^een  a  bill  for 
Bale  and  a  bill  of  foreclosure ;  foe  in  the  latter  case  the 
Court  directs  the  Master  to  allow  subsequent  interest  upon 
the  sum  reported  dioe,  because  it  is  a  compensation  to  the 
inpiitgagee  foe  beipg  kept  out  of  bia  money  by  the  Court's 
allowing  time  to  the  mortgagor  to  redeem;  but  where  a 
sale  14  du^^t^  in  the  fimt  instancei  and  the  interest  of 
th^  oth^  or^itprs  is  ccmoemed,.  it  would  be  hard  to  give 
interesit  upon,  iptereat  in,  f^ivoor^  of  one  cr^tor,  to  the 
prejudice  of  the  rest ". 

Aqd.  so  al^o  where  creditors  are  decreed  to  be  paid 
aocording  to  their  prioiityj  and:  the  estate  is  deficient,  the 
pnnqipal  only  of  these  debts  shall  carry  interest,  from  the 
confirpiatipa  of  the  report'. 

Again,  where  the  court  enlarges  fte  time  for  a  mortgagorv 
or  forar8^con4  mortgagee,  to  redes|0^  principal,  interest  and 

^  Ashenkurst  t.  James,  3  Bl-own's  Par.  Ous.  202 ;  lb. 

Atk.  271 .  566 ;  Moseleyj  37  ;  Jtionuy 

^  Bi^on  y\  Ckrk,   1  P.  Gtmral  v,  hUmkm  Over^ 

Wi«BU478;  S.C,  Pre<;.  Ch.  seen  etnL  i  P.  Wms.  376, 

600 ;    2  Eq.  Cas.  Abr.  530,  pi.  7  ;  2  Eq.  Cas.  Abr.  530. 

pi.  5.  ■  Harris  ▼.  Uarm^  3  Aik. 

*  I  5.  WjWfc  463,  480 ;  722, 

KtUy  V.    Lord  Bttlew,   1  «  Moseky,  247. 
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MORTGAGE,  costs  are^  thrown  together  by  the  Maister,  and  if  they  pray 

still  longer  time,  they  must  pay  interest  for  the  whole  sum ; 
for  it  is  but  just  and  reasonable  they  should  pay  for  this 
indulgencei  as  they  would  otherwise  be  foreclosed,  and 
the  first  mortgagee  ought  not  to  be  a  loser  ^. 

But  it  seems,  that,  unless  under  special  circumstances, 
interest  will  hot  be  computed  upon  interest  against  an. 
infant,  because  one  ground  upon  which  the  court  turns  the 
interest  into  principal,  is  by  way  of  inflicting  punishment 
on  the  mortgagor  ^or  non-performanoe  of  his  contract,  a 
motive  which  ought  not  to  operate  against  an  infant;  for 
the  like  reason  of  imbeciUty,  which  induces  the  court  to 
indulge  him  with  an  opportunity  of  showing  cause  against 
a  decree  of  foreclosure,  or  other  decree  charging  bis  estate, 
equally  operates  against  burthening  with  the  payment  of 
compound  interest*.  And  where  the  decree  is,  that  on 
non-payment  of  what  shall  be  reported  due,  the  infant  shall 
/  be  foreclosed,  unless  cause,  8cc.  the  case  is  still  stronger 
against  allowing  interest  upon  interest,  for  by  such  decree 
the  mortgagee  has  that  which  he  annexed  to  the  non- 
performance of  the  contra9t  by  the  mortgagor,  namely,  the 
estate  discharged  from  the  proviso  for  redemption.  And 
one  of  the  grounds  upon  which  the  court  turns  the  interest 
into  principal,  t.  e.  as  a  recompence  to  the  mortgagee  for 
the  delay  he  suffers  by  the  indulgence  given  to  the  mort- 
gagor, in  allowing  time  for  redemption,  does  not  apply  here ; 
as  in  the  case  of  an  infant,  the  foreclosure  takes  place 
immediately,  although  subject  to  be  afterwards  opened,  on 
his  showing  that  his  defence  was  mistaken. 

An  exception  is,  however,  admitted  to  this  rule  in  respect 

of  infants,  where  an  account  is  taken^  in  a  cause  where  an 

infant  is  plaintiff;  for  there  the  sum  bears  interest  ftom  the 

'  foot  of  the  account ;  for  it  would  be  inequitable  to  take 

from  a  defendant  the  benefit  of  the  pfocfeedings  which 

^  Mos.  246.  V.  £.  Asian,  *t  Brown's  Par. 

*  Bennet  v.  Edwards  et  al.    Cas.  56 ;  and  Gilb.  Ten.  3a* 
tVem.392;  SirR.Everard 
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he  is  forced  iato  by  the  iniunt,  and  subject  him  to   the  tfOATOAOE. 
diffledty  and  expense  of  taking  a  new  account  ■.  '  "**" 

So,  likewise,  is  a  distinction  admitted,  where  an  infant 
agrees  fo  allow  interest  on  interest,  and  is  benefited  by 
«uch  an  agreement ;  for  the  law,  at  the  same  time  that  it 
protects  the  imbedUty  and  indiscretion  of  infants  from 
ii^iiry  through  their  own  imprudence  or  neglect,  enaUes 
them  to  do  binding  acts  for  their  benefit ;  for  the  sole  end 
of  the  privilege  allowed  them  being  their  protection,  afl  ^ 
the  rules,  and  their  exceptions,  must  be  directed  to  that 
object,  and  to  refuse  to  give  such  acts  stability,  would  be 
turning  theif  privilege  of  infancy  against  themselves  ^ 
Thus,  where  a  mortgagor  died,  leaving  his  daughter  an 
infant,  who  had  nothing  to  subsist  on  but  the  rents  of  the 
mortgaged  estate ;  and  the  interest  having  run  in  arrear 
upwards  of  three  years,  the  mortgagee  threatened  to  enter, 
unless  his  interest  was  made  principal ;  upon  which  the 
daughter's  mother  stated  th^  account,  and  her  daughter, 
being  then  near  of  age,  signed  it.  The  account  being 
admitted  to  be  fair,  it  was  resolved,  by  the  court,  that 
though,  regularly,  interest  should  not  carry  interest  against 
an  inftnty  yet,  ip  some  cases,  and  upon  some  circum- 
stances, it  would  be  injustice,  if  interest  should  not  be  made 
principal ;  and  the  rather,  in  this  instance,  because  it  was 
for  the  infant's  benefit,  who,  without  this  agreement,  would 
have  been  destitute  of  subsistence^. 

And  it  was  holden  by  Lord  Keeper  North  ',  that  if  there 
were  a  covenant  in  the  mortgaged  deed  for  payment  of  the 
interest,  upon  which  an  action  of  debt  would  lie,  the  ' 
ponrt  would  allpwinterest  on  interest,  though  no  account 
was  taken  before  a  Master.  And  therefore  in  a  case, 
where  there  were  covenants  in  the  deed  for  payment  of  the 

«  Baddam  y.   Oddl,    an  «  Earl   of  Chesterfield  v. 

infant,  and  Fitzmaurke  his  Lady  Cromtoell,    i  £q.  Cas. 

guardian,  4  6ro.  Par.  Cas.  Abf .  287.  pi.  1 . 

447.  *  Howard  v.  Harris,  supra. 

*  Co.  lit.  315,  a. 
voi.  iiu  z 
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lu>]tiroA0S.  principal  and  aiicty.  pounds  fer  mnmi  intowt^  and  7  /•  jnt 
""*""""  amnifii  rent  only  was  resenr^,  it  wan  deeieed,  that  after  a 
deduction  of  the  yearly  rent  of  the  mortgaged  prenussB 
out  of  the  60/.  a  year  payable  fi»  the  iateiest»  ^  <ie- 
fendant  should  be  allowed  interest  for  the  residue  of  the 
^aid  $o/.  a  year^  for  which  the  mortgagee  might  have 
eued  at  law  and  ve^ofeied  damages;  for  4tr  beiogesomH 
tained  by  the  deed»  an  action  of  dd^  wMld  lie  fi>r  it,  and 
Aheiefote  it  was  reasonable  that  theie  shoold  be  damagBS 
giTen  f<>r  the  non-^paynent ;  and  his  ivordship  obsenred,  that 
es  to  what  had  been  «zged,  that  this  had  mir^baea 
.practised,  and  that  there  was  not  any  such  priecedentia 
the  Courti  and  that  if  this  were  to  be  established  for  a 
rule,  every  scrivener  would  reserve  all  his  interest  half- 
yeaily,  from  time  to  time,  as  long  as  the  money  sboaU 
.be  continued  out  upon  the  security,  which  would  be  to 
change  the  law  a^d  practice  of  the  oourt^  and  iaaalce  aH 
moilgagorB  pay  int0vest«qpon  interest;  he  was  dear  in  ths 
distinction  between  dd)t  and  damages,  and  be  saw  no 
incouvenience  that  could  ensue ;  it  would  serve  only  to 
quicken  men  to  pay  their  just  debts. 

This  doctrine, however,  has  been  justly  questioned;  (br 
it  is  certain,  that,  in  general,  an  agreement  made  at  ths 
time  of  the  mortgage  (and  a  covenant  in  truth  is  no  more 
than  an  agreementy  will  not  be  sufficient  to  make  future 
interest  principal,  such.terms  being  considered  as  imposing 
an  unconsciqnable  burden  and  hardship,  against  wbich  a 
court  of  equity  will  relieve.  Where,  therefore,  a  mortr 
gage  was  made  with  a  proviso,  that  if  the  interest  was  six 
months  in  arrear,  then  it  should  be  accounted  principal, 
and  carry  interest ;  Lord  Chancellor  Cowper  declared  the 
clause  to  be*  vain  and  of  no  use,  for  that  an  agreement, 
made  at  the  time  of  the  mortgage,  would  not  be  sufficient 
to  make  future  interest  principy,  but  it  was  requisite  that 
interest  should  have  first  grown  due,  when  an  agreement 

*  See  1  Pow.  Mortg.  230,  .fid  ed. 
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concemiog  it  might  then  make  it  principal^;  but  then  it  MOBXOAGB. 
most  be  upon  a  fair  ^igreement,  and  was  generally  done  on.  — — — -— 
the  adFanee  of  firesh  money*. 

Bat  if  a  mortgagee  has  expended  a  sum  of  money,  in 
sapporting  the  light  of  the  mortgagor  to  the  estate^  where 
his  title  hath  been  impeached,  or  in  keeping  the  estate  ia 
necessary  r^air,  the  mortgage  may  add  this  to  the  princi^ 
pal  of  his  debty  and  it  wiU  carry  interests 

Lastly,  a  prior  incumbrancer  shall  not  torn  interest  into^ 
prinoipal,  against  subsequent  incumbrances  of  which  he* 
had  notice  ^,  for  the  subsequent  incumbrancer  might  not 
hare  lent  his  money  had  the  security  been  leas,  and  it  ia 
diminished  by  an  augmentation  of  the  principal  by  the 
addition  of  arrears  of  interest. 

3«  Who  are  ekargeable  aoith  Arrears,  of  lateresi. 


The  person  aotuaUy  oieating  the  mortgage,  and  his  whociiargetbio 

with  arr 
interest. 


representaHwres  only,  ate  chargeable  with  interest  for  the  ^^''  '^"^^^  ^^ 


ama  advanced*  If^  therefore,  the  mortgagor  be  tenant  for 
lifei  he  may  be  compelled  by  ihe  remainder-man  to  keep  the 
interest  down,  thar  it  may  not  fall  on  the  reversioner  j. 

Bot  if  ihetre  be  tenant  in  tail,  remainder  oyer,  subject  to 
a  preceding  atortgage  or  incumbrance,  aiid  tenant  in  tail 
be  in  powlession,  and  receipt  of  the  rents  and  profits,  and 
lets  thia  interest  run  in  arrear,  widiout  applying  them  'to^ 
keep  it  down»  neither  the  issue  in  tail  nor  theremainder- 
maa  ean  compel  him  to  keep  down  the  interest,  or  come 
against  his  representatives  after  his  death,  to  compel  the 
indemnifying  and  discharging  the  remainder  from  the 
arrears  of  interest  incurred  during  his  possession  and 
receipt  of  the  profits :  for  in  this  case,  courts  of  law  as  wqU 

^  Ld,OuuiUmv,LtL  Yar-  Atk.  331  ;  and  see  Proctor 

mouthy  Sal^.  449;   ^^^  see  v.  Cooper ,  Prec.  Chan.  116; 

Moaely,  247;  and    Meen^  ^  3  Atk.  51 8. 

CMC,  befolre  I«ord  Hncourt,  ^ Digbyy.Craggs,Amh:6\2. 

mentiomd  m  Bommpei  r.  J  Mwmrfor^yf.   Hunger^ 

qa,  T.^  lUbol^  ford,  Qilb.  Rep.  Eq.    69 ; 


4a#  sod  1  A&.  304, 305.         Haye»  y.  Hayesi  1  Cii.  Ca, 
«  ThomkiU  r.  Evans,   2    aag. 
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ugATQAGK  '  as  of  equity  consider  the  reversipnerj  or  remainder-man, 
"""■"■"•""^  as  in  the  power  of  the  tenant  in  tail :  for,  per  curiam,  in 

AmeJmry  v.  Broivn,  there  was  no  precedent  of  a  tenant 
in '  tail  being  obliged  to  keep  down  the  interest  upon  a 
mortgage ;  for  he  had  an  estate  which  might  last  for  ever, 
and  the  remainder  over  waji  not  assets  or  regarded  in  law ; 
and  as  he  had  a  power  over  the  estate  to  commit  any 
l^ste^  a  court  of  equity  never  enjoined  him  to  keep  down 
the  interest  ^  But  by  a  later  decision  it  seems  now  to  be 
settled,  that  if  tenant  in  tail  be  an  infant,  and  his  guardians 
or  trustees  be  in  possession  of  the  profits  of  the  estate,  he 
shall  be  liable  to  pay  the  interest,  because  what  ought  to 
be  done  by  the  guardian,  should  be  considered  as  done, 
and  if  wrong  he  has  his  remedy  over  against  them  ;  and 
the  reason  that  tenant  in  tail  is  not  liable  td  pay  the  inte* 
rest,  (i.  €.  because  he  can  bar  the  whole  estate),'  does  not 
operate  in  this  case ;  for  an  infant  cannot  bar  the  remain- 
ders, unless  by  act  of  parUament  or  under  the  king's  privy 
seal,  which  is  never  granted  voluntarily  to  change  the  rights 
of  the  parties,  but  only  in  case  of  family  settlements!  "^. 
r  Nor,  indeed,  will  the  guardian  of  an  infknt,  in  any  case, 
be  allowed  to  subject  the  real  estate,  in  ftivour  of  the  per- 
sonal/with the  payment  of  interest  which  he  might  have 
kept  down",  for  the  guardian  might  ruin  the  inheritance 
which  it  is  his  duty  to  preserve,  by  letting  the  interest  run 
.on^  and  this  to. increase  the  personal  estate,  to  which 
possibly  he  might  be  in  expectation  (i). 

*^  1  Ves.  477 ;  2  Bro.  Ch.  Abr.  262 ;  Sir  John  St.  AU 

Rep.  123.  ban'%  case,  Salk.  567;  and 

^  See  Chaplin  v.  Chaplin,  see  Sergeson  v.   Sealey,    2 

3  P.  Wms.  235.  Atk.  416,  cited  1  Ves.  477, 

"  WincJielsed  v.  Norcl^e,  480,  and  confirmed. 

2  Ch.  Rep.  170;  1  Eq.  Cas.  "  2  P,  Wms.  276. 

(1)  If,  however,  a  tenant  in  tail  actually  discharge  tike 
interest  of  incumbrances,  the  remaindernnab  slmU  havef  the 
benefit  of  it ;  and  neitl^  he  nor.  any  in  his  place  can  in- 
sist on  being  a  creditor  upon  the  .estate,  to  the  anfoiuit* 
Amesbury  v.  Brown,  i  Ves.  477.- 
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ITor  if  there  be  baron  and  feme,  and  tbe  husband  take  MORTGAGE, 
in  a  mortage,  of  an  .estate  of  which  his  wife  is  tenant  in  • 

tail,  and  is  in  receipt  pf  the  rents,  will  the  husband  be 
allowed  interest  on  the  mortgage  during  the  life  of  his 
wife ;  for  whether  the  husband  be  considered  as  a  purchaser 
of  the  estate,  by  an  assigjmient  and  conveyances  made 
by  the  wife  when  a  feme  sole,  or  as  husband  of  tenant  in 
tail  in  .possession  of  the  estate,  and  taking  in  the  mort- 
gage, the  rule  of  equity  would  be  the  same ;  for  in  the  first 
case,  his  purchase  would  be  defeated,  but  he  would  have 
the  benefit  of  the  mortgage,  so  taken  in,  for  satisfaction 
of  his  principal  and  interest,  so  far  as  they  were  not  satis- 
fied by  the  rents  and  profits  of  the  estate  ^  for  in  that 
case  he  must  be  considered  as  a  mortgagee  :  if  he  be  con-  ^ 

sidered  as  a  mortgagee  in  possession,  he  mustaccoimt 
for  the  rents  and  profits  of  the  estate,  and  out  of  them 
the  interest  of  the  mortgage  'must  be  kept  down;  if  he 
had  purchased  the  reversion  only,  and  taken  an  assign- 
ment of  the  mor^ge,  and  never  come  into  possession, 
and  his  purchase  had  been  then  defeated,  and  he  evicted, 
he  would  have  been  entitled  to  have  had  his  whole  prin- 
cipal and  interest;  because  he  would  have  received 
nothing  of  the  estate  to  keep  down  the  interest.  So  it 
would  be  on  the  foot  of  the  purchase,  taking  it  in  the  least 
favourable  light  for  the  heir  entitled  to  the  reversion  in 
fee,  nor  on  the  foot  of  the  settlement  would  it  mend  the 
case;  for,  acT  tenant  for  life  under  that  settlement,  he 
would  be  bound  to  keep  down  the  interest,  so  would  the 
wife  have  been  if  she-  had  survived.  But  suppose  the 
purchase  and  settlement  out  of  the  case,  and  look  upon 
the  husband  as  having  married  tenant  in  tail  of  an  estate,, 
with  a  reversion  in  fee  to  strangers,  and  being  in  ppssesh 
fiion  in  right  of  his  wife,  took  a  preceding  mortgage,  bind- 
ing that  estate  in  tail,  and  afterwards  continuing  in  pos- 
session, and  receiving  the  rents  and  profits.  The  question 
then  would  be,  whether  such  an  husband,  after  the  death 

i>t  his  wife  without  issue,  was  entitled,  ifjotwith^t^ncling 

•  •  •  •  » 

z  3 
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tiORtOAGX.   tbe  receipts  of  the  profits,  not  to  be  fedeenbefl  wiAout 
■""""•""■""  payment  of  the  whole  interest !  In  geneiil^  a  coMt  of 

equity  endeavours  to  make  eveiy  part  of  the  owtetship  of 
an  estate  hear  part  of  the  incumbrance)  as  if  Aerebe 
tenant  for  yeansy  or  life,  subject  to  a  mortgage,  such  tenant 
must  keep  down  the  interest  during  his  time*  Suppose 
the  tenant  in  tail  had  not  married,  but  had  taken  aa  assign- 
ment of  the  mortgage  to  herself,  and  died,  without  barring 
the  remainder  in  &e ;  taking  the  assignment  to  herself, 
she  would  have  been  considered  as  owner,  and  seised  of 
an  estate,  which  might  hav^  continued  for  ever;  theti 
perhaps  the  reversioner  would  have  had  stronger  reason 
to  say,  that  the.  whole  estate  was  discharged  of  this 
mortgage. 

Hardwicke,  Chancellor. — '*  I  know  of  no  case  cited, 
where  such  a  tenant  in  tail,  being  in  possession,  his  pef* 
Bonal  representative  has  been  allowed  to  burthen  the 
l-eversion  in  fee  with  the  interest  incurred  during  his  life, 
where  he  was  owner  both  of  the  estate  in  possession  and 
the  charge ;  and  it  would  be  of  very  mischievous  eon^ 
sequence,  if  it  should  be  taken  to  be  otherwise.  None 
can  tell  why  tenant  in  tail  takes  in  a  mortgage.  The 
reason  may  be,  that  the  mortgagee  intends  to  bring  an 
ejectment,  and  take  the  rents  and  profits  to  his  own  use; 
or  to  prevent  foreclosure;  and  it  would  be  making  it 
liable  to  too  great  uncertainty,  to  say,  that  all  the  minute 
considerations  of  tenant  in  tail,  taking  an  assignment  oft 
mortgage,  should  be  considered  by  the  court,  upon  a  ques- 
tion between  the  persfonal  representative  of  tenant  in  tail 
and  the  reversioner,  after  it  came  into  possession.  And  a 
•husband  of  tenant  in  tail,  seised  in  right  of  his  wife,  ought 
to  be  considered  exactly  in  the  same  state  as'  tenant  iu 
tail  paying  interest  would  be,  and  in  ho  better ;  namely, 
taking  the  estate  subject  to  all  the  incumbrances,  actiooSi 
and  remedies  the  mortgagee  had  therein,  and  to  the  right 
and  estate  of  the  reversioner,  or  remainder-man ;  conse- 
quently, as  not  having  a  right,  aftier  having  received  the 
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profits  of  tbe  estate  during  the  life  of  the  wife,  to  c6me  MOKTGAOE, 
against  the  remainder-man  for  satisfaction  of  the  inter^t,  / 

r 

which^  naturailly,  the  rents  and  profits  were  to  answer. 
And  this  is  not  setting  up  a  right  to  call  upon  the  per- 
aoittil  estate  of  tenwt  in  tail  to  satisfy  arrears  of  interestp 
bat  setli&g  up  a  right,  in  the  representative  of  tenants  in 
tsilj  to  briAg  a  burthen  on  the  i^eversion  10  fy%,  ^hkk  has 
be^  dischairged  by  the  tenant  in  tail  himself.'* 

4,  To  whom  the  Interest  may  be  paid. 

Interest  may  be  paid  not  only  to  the  mortgagee  himself,  To  whom  in- 
but  a  solicitor  or  scrivener,  entrusted  with  the  custody  of  pud* 
the  mortgage  securities,  may  receive  the  interest  due  upon 
the  mortgage;  and  though  he  fail,  yet  the  mortgagee  shall 
bear  the  loss :  for  being  entrusted  with  the  security  itself, 
it  shall  be  presumed  that  he  was  entrusted  with  sn  afaoo- 
lute  power  over  it,  apd  of  course  with  a  power  to  receive 
the  principal  and  interest '';  but  if  he  be  entrusted  with 
the  mortgage-deed  only,  and  not  the  bond,  he  hath  only 
an  authority  to  receive  the  interest,  and  not  the  principal ; 
because  the  giving  up  the  deed  is  not  sufficient  to  restore 
the  estate,  but  there  must  be  a  re«conveyance. 

And  although  a  solicitor  have  not  the  custody  of  the 
securities,  yet  if  the  mortgagee  agree  that  the  mortgagor 
shall  pay  the  interest  to  him,  it  may  be  well  so  paid  as 
long  as  the  mortgagee  lives  p.  And  if  the  mortg^ee,  in 
sach  case,  die,  and  his  executor  receive  Of  the  solicitor  iii« 
terest  which  became  due  after  the  death  of -the  mortgagcfe, 
it  will  be  a  good  payment ;  and  if  the  soUcitor  break,  the 
mortgagor  shall  not  bear  the  loss ;  for  it  was  the  mort- 
gagee that  trusted  him,  and  the  executor^s  coming  into  the 
agreement,  is  a  renewal  of  it,  even  if  it  determine  by  the 
death  of  the  mortgagee ;  but  it  may  be  considered  rather 

""  Wkitloek  V.    Waltham,     iff);  BjadMartiny.King^, 
Salk.  158;  S.  C.   Eq/€a.    Prec.Ch.209. 
Abr.  145;   S.  C.    1   vem.        '  Ibid. 
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MORTGAGE,   as  an  agreement  than  an  authority^  and,  thereforei  not 

dying  with  the  party  *». 

5.  Under  what  Grcumttancei  Iniertsi  will  uate. 
What  tender  of      In  general,  either  actual  payment,  or  a  strict  legal  tender 
ipooej  wiiiN^p  mast  be  made,  in  order  to  stop  the  interest' ;  bat  if  a 
tbe  interest       mortgagee  refose  to  receive'  his  money  on  tender,  aldiough 

after  forfeiture,  he  will  lose  his  interest  from  {he  time  of 
the  tender',  so  that"  notice  of  the  mortgagor's  intention 
to  pay  it  off  had  been  given  to  him  six  calendar  months 
before,  and  the  money  tendered  on  the  day  of  the  deter, 
mination  of  such  notice^ ;  and  if  it  be  such  a  legal  tender 
as  will  bind  the  mortgagee,  it  will  also  bind  his  executors, 
or  other  representatives  \ 

But  it  seems  that  a  tender,  to  be  valid,  nmst  be  made 
by  a  person  actually  interested  ;  for  it  was  said  by  Coke 
to  have  been  adjudged,  that,  where  one  tendered  money 
upon  a  mortgage  for  an  infant,  who  was  not  guardian, 
nor  was  to  have  any  interest  in  the  land,  it  was  a  void 
tender'  (1);  for  that  (it is  presumed)  the  person  tendering 
the  money,  must  show  a  right  to  call  for  a  re-conveyance. 

^  Whitlock  V.    jraliham,  '  Hixy.  Ling,  belbieU. 

Salk.  158 ;  S.  C.    Bq.  Ca.  Hardwicke. 

Abr.  146;    S.  C.    1  Vem.  ■  Sir  John  Austin  y.JExn. 

iffyiBXkdMartinv.Kingsby,  of  Sir  W.  Dodteell,  1  Eq. 

PreC.  Ch.  209.  Ca.  Abr.  318. 

'  ftVes.  372.  »    WatkinM  v.   Ashwicke, 

*  Sir  John  Austin  y.Exrs.  Cro.  Eliz.  132 :   Owen,  1371 

of  Sir  W.  Dodwell,   1  Eq,  S,  C. 

Ca.  Abr.  318,  pl.g. 


(1)  In  the  case  referred  to,  a  man  made  a  feoffment  on 
condition,  that  if  he,  his  heirs  or  executors,  paid  ioo/« 
before  such  a  dey,  that  he  might  re-enter ;  the  feoffor 
died,  his  heir  within  age;  the  mother,  without  any. notice 
to  the  son,  requested  i.  S.  that  Jie  would  pay  die  money 
for  her  son.  This  was  found  by  special  verdict,  but  it 
was  not  found  of  what  age  the  son  was.  .  All  the  justices 
agreed,  that  if  the  infant  were  within  the  age  of  fourteen 

.  years, 
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It  must  also  be  tendered  to  the  person  of  the  mortgagee ;  mortoage. 
and  it  is  not,  sufficient  for  the  mortgagor  to  tender  it  upon  — — — 
the  land,  the  mQney  due  on  the  mortgage  being  a  sum  in 
gross,  and  not  annexed  but  collateral  to  the  land  ^. 

But,  if  a  tume  and  place  for  payment  of  the  money  be 
i^pointed,  the  mortgagor  need  not  seek  for  the  mortgagee 
elsewhere,  nor  remain  any  longer  than  the  time  specified 
in  the  deed*.  And  it  is  the  same,  if  the  mortgagor  give 
notice  where  he  will  pay  it  off,  so  that  it  be  a  reasonable 
place,  and  no  place  appointed  by  the  deed ;  for  it  would 
be  very  hard,  after  personal  notice  being  given  for  time 
and  place  of  payment,  to  make  the  mortgagor  travel  with 
the  sum. in  his  pocket  to  the  place  where  the  mortgagee 
may  happen  to  live  *. 

And  although  no.  notice  be  given  of  the  time  or  place  of 
payment,  yet  if  the  particular  circumstances  are  such,  that 
the  mortgagee  ought  to  have  taken  the  money,  be  will  not 
be  entitled  to  interest  after  the  tender,  because  of  the  mort- 
gagor's willingness  to  pay  ^ :  but  as  a  re*conveyance  may 
be  required  from  the  mortgagee,  upon  the  money  being  paid^ 
he  will  have  reasonable  time  allowed  him  to  consider  the 
tendency  of  the  deed  tendered  to  him,  before  the  interest  . 
shall  stop.  For  as  there  are  covenants  on  the  part  of  the 
mortgagee,  it  is  reasonable  that  he  should  have  some  time  to 
look  them  over ;  the  mortgagee's  attorney  ought  therefore    ^ 

^  Co.  Lit.  210.  b;   2  Eq.  ^  Manning  v.  Burgess,   i 

Ca.  Abr.  603,  pi.  34.  Chan.  *Cas.    29 ;   and   see 

*  Co.  lit.  211,  b.  212.  Peckham  v.    Legay,  there 

•  Gyks    V.    Hall,    2   P.  cited. 
Wms.  378. 


years,  the  tender  of  the  money  by  his  mother  had  been 
good,  but  otherwise  if  he  had  been  more  than  fourteen 
years  of  age ;  and  because  no  age  was  proved,  but  that 
he  was  within  age,  it  should  not  be  intended  that  he  was 
.within  the  age  of  fourteen  years;  and  therefore,  they.ad- 
yijsed  the  patty  to  begin  &  novo,  and  that  it  might  be  found, 
that  the  infant  was  witliih  the  age  of  fourteen  years.  .  .    ^ 


j46  BiEHttl^ti  at        [boos!  i\.  ^ART  ti^ 

MoRr6A0&  to  leitire  th^  deed  for  a  \^^k  of  no  mik  the  mort^gor, 

"^ "  that  he  may  have  an  opportunity  to  advise  upon  it,  and 

BhouM  afterwards  appoint  k  time  to  pay  the  money  ^ ;  And 
more  particularly^  if  there  be  a  controvert,  wiWrcapecfc 
N  to  whom  the  eqnity  of  redemption  belongs,  for  then  no 

assignment  can  be  made  tmtil  that  point  is  settled ;  there^ 
fore  the  interest  of  the  mortgage  win  not  cease,  although 
the  money  be  tendered  to  the  mortgagee,  and  he  te^ome 
it-. 

^  y.   Of   tub   EqUITT    op  REOEMPTIOlf   IN   MOBT- 


GAGES. 


Of  the  legal 
performance 
of  a  mortgage 
condition* 


By  the  ancient  law  of  mortgages,  if  the'  moaey  leAt 
were  not  paid  on  the  precise  day  appointed  by  the  deed^  the 
land  was  irredeemably  lost  to  the  lOiortgag^r,  of  whatever 
value  it  mighl^  be,  and  however  sknall  the  sum  advanced^  aa4 
no  subsequent  tender  of  payment  leoald  avail  '^  (i ) ;  and  etiH 
^t  law,  on  failure  by  a  mortgagor  |o  {perform  the  condition  by 
payment  of  the  mortage-money  at  the  day  appointed^  the 
estate  becomes  absolute  in  the  mortgagjse ;  who  AMty  im^ 
mediately  enter  and  take  possession,  yet  as  by  this  means 
an  estate  worth  i/>oo  /.  might  be  forfeited  for  non^yment 
of  100  /.  or  a  less  sum,  courts  of  equity  in  these  casea  inter- 
pose, and  consider  the  real  value  of  the  tenements,  compared 
with  the  sum  borrowed,  and  if  the  estate  be  of  greater 
value  than  the  sum  lent  upon  it,  they  will  allow  the  mort* 
gagor,  at  any  reasonable  time,  to  recal  or  redeem  his 
.estate,  paying  to  the  mortgagee  his  principal,  interest, 
and  expenses^    This  reasonable    advantage  allowed    to 

«  WiltsJUre  v.  Smith,  3  <  SeeGo<N/a//'sCa.  gRep. 
Atk.  90.  95;    Wadi^s  case,  lb.  114  ; 

'  Skarpneil  v.  Blake,  a    and  still  at  law. 
Eq.  603,  pi.  34. 


(1)  And  it  was  consequently  held  US  be  subject  to  aB 
legal  incumbrances,  in  the  haiidfs  of  the  mortgagee,  as  ihm 
dower  of  the  mte,  tie.    -Nush  v.  Presiim,  Cro.  Car.  190. 


fiortgagora/by  the  established  praetice  ottonHs  6f  eqvStjr>  moRTOAgk.' 

te  dispense  with  the  eondition  on  isatisfkctioili  being  made,  ""' 

is  tailed  fhe  mortgagor's  equity  of  redemption  K 
In  treating  of  the  mortgagor's  equity  to  redeem  \Ai 

^r^ged  landsy  I  shall  consider,  1 .  To  whom  the  money 
is  to  be  tendered  on  redemption,  whether  at  or  after  thcj 
time  appointed  fbr  payment :  2.  Within  what  period  of  time 
vedfin^tion  wiB  be  allowed :  3.  Upon  what  terms  when  th^  ' 
tiine  of  payment  is  past:  4.  Of  priority  of  incumbrances, 
^  affecting  the  question  of  redemption  t  and  5*  Out  of 
^at  fond  the  money  is  to  be  paid. 

^-  To  whom  Mortgage-money f  on  Redemptions  is  to  bepaidt 

^^Hiere  a  mortgage  is. made  upon  condition,  that  the  To  whom  mort- 
«ioitgagor  i|iay  re-enter  on  payment  of  a  certain  dum  iqi  be  paid. 
^  mortgagee^  his  heirs,  executors^  or  administrators,  on 
^v^Q  dayi  and  the  day  passes  without  payment^  and  the 
^I^ttgagee   dies,  it  was  formerly  doubted  whether  the 
money  should  be  paid  to  the  heir  or  executor  of  the  mort* 
gagee  * ;  uid  a  distinction  was  then  tal^en  between  cases, 
where  there  was  a  bond  for  payment  of  the  money,  and  the 
condition  of  the  redemption  was  upon  payment  to  the 
executors,  without  naming  the  heir  ** ;  and  those  where  the 
mortgage  was  in  fee,  and  there  was  neither  bond  nor 
covenant  for  payment ;  or  where  the  condition  of  redemp- 
tion was,  upon  payment  to  the  heir  or  executor,  or  heirs 
and  assigns  of  the  mortjgagee,  and  there  was  no  deficiency 
of  assets  to  pay  creditors  ^ ;  the  money  in  the  latter  cases 
being  decreed  to  the  heir,  and  in  the  former  to  the  exe- 
cutor;  because,   upon    these   circumstances,   the  Cous^ 
determined  whether  or  not  the  mortgagee  meant  to  chwge: 
the  nature  of  his   property,  from  personal   into.  real*. 

*  a  Black.  Com.  isS*  *  TUfyy.  Egerton,  1  Rep. 

iEji.Ca.Abr.  326, pLi,  Ch.  iaa;  Tunm  y.  Cnmt, 
e ;  Smh  V  SmmU,  \  Ch.  ibid.  949 ;  S.  C.  1  Vein. 
G».  88 ;  2  lb.  1 87.  1 70 }  a  Ch.  Rep.  88. 
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MOBTOAGK.   But,  since  coiurts  of  equity  have  considered  contncts  on 
""  mortgages  as  merely  personal,  it-  hath  been  otherwise 

settled ;  and  the  rule  now  is,  that  the  mortgage*money. 
shall  in  all  cases  be  deemed  part  of  the  personal  estate, 
and  belong  to  the  executor  or  administratcNr,  unless  an 
intention  be  dedaied  by  the  mortgagee,  or  it  Uffeur  evi- 
dently, from  his  conduct,  that  it  should  not  be  so  consi- 
dered (as  if  he  foreclose  or  obtain  a  release  of  the  equity 
of  redemption,  and  get  actual  possession  of  the  premises  \ 
or  the  like);  for  the  reason  of  the  common  law,  in 
these  cases,  ou^t  to  be  followed  in  equity,  as  nearly  as 
might  be«  And,  at  common  law,  if  conditions  or  de- 
feasances of  mortgages  were  so  penned  as  to  make  no 
mention  either  of  heirs  or  executors,  the  money  ought  to 
be  paid  to  the  executors ;  for  it  came  out  of  the  per8<Hial 
estate,  and,  therefore,  ought  to  return  thither  again ;  it 
being  equitable,  that  the  satis&ction  should  accrue  to 
that  fund  which  sustained  the  loss.  But  where  the  de- 
feasance  appointed  the  mon^  to  be  paid  to  the  heirs  or 
executors,  disjunctiTely,  if  the  mortgagor  paid  the  money 
precisely  at  the  day,  he  might  elect  to  pay  it  to  either  of 
.  them ;  for  that  would  have  been  a  performance  of  the  con- 
dition, which  was  all  he  had  to  do  (i)«    But,  when  the 

»  See  Co.  Lit  288,  b,  n.  (1). 


(i)  And  tkpon  such  performance  the  land  would,  and  still 
will,  return  back  to  the  mortgagor.  A  consequence  of  the 
doctrine,  that  a  performance  of  a  condition  by  payment 
of  the  money  borrowed  at  the  time  appointed,  the  estate 
reverts  back  to  the  mortgagor,  is,  that  should  the  mortgagee 
assign  his  mortgage  to  another  before  the  day  appointed 
for  payment,  and  the  mop^agor  should  pay  the  money, 
to  the  mortgagee  (which  is  a  possible  case),  the  effect  would 
be  to  revest  the  estate  in  the  mortgagor,  and  defeat  the 
security  of  the  assignee,  which  has  induced  modem  con* 
veyancers,  more  perhi^  out  of  regard  for  legal  propriety 
than  to  any  practical  utility,  to  strip  the  proviso  of  its  con- 
ditional form,  and  convert  it  into  an'  agreement  to  convey 

on 
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precise  day  was  passed,  and  themortgage  forfeited,  all  elec-  mortoagh 
tion  was  gone  inlaw ;  for,  in  law,  there  was  no  redemption.  •-— — ^ 
And  when  the  case  was  reduced  to  an  equity  of.  redemp- 
tion, it  wotdd  be  perfectly  against  equity  to  revive  the    . 
election  of  the  morl^gor ;  because  that  would  only  tend  ^     , 
to  a  delay  of  the  payment  of  the  money  as  long  as  he 
pleased,  and  end  in  compositions  to  pay  the  money  into 
that  hand  which  would  use  him  best.    And,  to  say  that 
the  election  should  be  in  the  Court,  would  be  to  place 
an  arbitrary  power  there,  which  would  tend  to  the  incon- 
venience of  the  subject,  since  no 'man  could  safely  pay  the 
money,  in  such  cases,  without  a  auit  in  equity.  And,  there- 
fore, since  there  ought  to  be  a  certain  rule,  a  better  could 
not  be  chosen,  thimTto  come  as  near  as  might  be  to  the  rule 
and'reason  of  the  common  law ;  and  as  the  law  always  gave 
the  money  to  the  executor,  where  no  person  was  named, 
or  where  the  election  to  pay  either  to  the  heir  or  executor 
was  gonsband  forfeited  in  law,  (in  which  latter  case,  it  was 
the  same  as  if  neiAer  heir  nor  executor  had  been  named  in 
Ihe  condition),  so  equity,  following  the  rules  of  the  common 
law,  ought  to  give  it  to  the  executor ;  for  in  natund  justice 
and  equity,  the  principal  right  of  the  mortgagee  was  to 
his  money,  and  his  right  to  the  land  was  only  as  a  deposit 
or  pledge  for  it ;  therefore,  the  money  ought  to  be  paid 
to  the  proper  hand  that  the  mortgagee  had  appointed 
receiver  of  it,  which  was  his  executor.    And  then  the 
heir,  who  was  only  a  trustee  to  keep  ihe  pledge,  ought 
to  deliver  it  back  to  the  mortgagor;  for  though  the  heir 
had  the  use  and  benefit  of  the  land,  until  redeemed,  yet  he 
had  it  only  as  a  pledge;  and  consequently  was  a  trustee 
to  restore  it  when  the  mdhey  was  paid  to  the  proper  hand ; 


on  payment  of  principal  and  interest.  ^  But  on  the  other 
hand,  where  the  proviso  is  in  the  form  of  ^condition,  and  the 
money  is  paid  on  the  day  appointed,  no  re-conveyance  will  be 
necessary  firom  the  morteagee^but  by  die  simple  ojieraiidn 
of  the  condition  the  land  will  letom  to  the  mortgagee,  as 
of  his  former  estate. 
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MORTGAa&   and  the  heir  hisoself,  though  he  was  proper  to  keep  the 
-  ^"^  pledge,  being  hind,  yet  was  not  proper  to  receive  the 

money,  was  which  purely  personal :  norw^ithaxdthatthe 
heir  should  part  with  tb^  land,  without  baviq;  the  moii^ 
that  came  in  liau  of  it,  becauiie  the  money  was  origiiiidly' 
parted  with  ^m  the  personal  estate,  and  w^iUd  luvf  e  iiii^ 
mediately  come  into  the  hands  of  the  cfxecutiir,  had.  it  ant 
been  placed  out  in  real  secarify ;  anid  the  r^ght  to  seooif^ 
a  sum  of  money,  the  paymeiit  of  which  was  4  peiaoiifit 
4uty  independent  of  the  condition  of  the  mortgage  de^ 
ought  always  to  be  certain,  and  mot  TariaUe  upoii 
ciroumatances.  Therefore  it  was  not  material,  in  this 
ca^  that  the  persona)  representatiTe  had  assets  without 
this  money ;  for  assets  or  not  assets  was  not  Ae  mear 
aure  of  justice  to  executor  or  administcatos,  but  sew^d 
only  as.  a  pretence  to  &.your  the  heir,  who  either  oug^ 
to  have  the  money,  if  there  were  no  assets  or  ought 
^ot  to  have  it,  although  there  were.  For  the  same  reasQ& 
it  was  not  material,  that  there  wajuted  the  circumatanc? 
of  a  personal  covenant  from  the  mortgagor  to  pay  the 
money ;  for  though  the  case  of  the  administrator  of  thf 
iV^ortgagee  would  have  been  stronger  with  it,  yet  it  waa 
strong  enough  without  it™.  In  this  case,  a  di^tinctiof 
was  taken  between  a  mortgage  and  an  absolute  coave^r 
ance  with  a  collateral  agreement  to  re*convey  upon  re-pay^ 
ment  of  the  purchase-money ;  and  the  Court  said,  that  aU 
mortgages  ought  to  be  looked  upon  as  part  of  the  peiBOiu^ 
^tatei,  unless  the  mortgagor,  in  his  life-time,  or  by  laat 
wdQ,  did  otherwise  declare  and  dispose  of  the  same  *• 

So,  where  a  mortgage  was  made  in  fee,  and  descen4e4 
to  the  heir  at  law  of  the  mortgagee,  which  heir  at  law  bad 
been  paid  the  money  ten  years  before  implication  made  for 
•it»  by  w»  penKMUJ  represeatative  of  the  moitga^;  jot 


ttaLlCk.  a».  «8a}  Aftjf  .^  Ch.  Ca.  61,  St. 

*.  jm$^  «  Ch.  G«.  aoe ;       •  Bac  Ah.  "  if  ortMge,** 

Cmmngv.IBdtt,  tCbi.Ct^    E.  2. 
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the  btter^a  eiJuUtiiig  kis  UH,  hs  had  a  decree  for  it,  but  MORTGAOE. 
wAmitinkemii\  ' 

And  if  the  'mortgage  be  in  be,  conditioned,  Aat  the 
attrtgager.ihall  pery  the  money  to  the  mortgagee,  hie  heirs, 
exactilora,  adhaiBiatraton,  or  aengns ;  and  the  mertgagiie 
die  beftea  the  mortgage  forfeited,  inconaequenoe  of  which, 
Ike  mortgagor  hasfaia  deetioa  to  payihe  money  to  either^ 
yet  itviU  heloog  to  the  executor^ 

in  all  hibrtgagea  in  fee,  therefore,  a  man's  heirs  are 
ho^sn  to  be  tmstees  for  his  ezeoators  t(i). 

And  if  two  persons  adrance  a  sum  of  money  on  mort* 
HSge,  and  one  of  them  die ;  when  the  money  comes  to  be 
psid,  the  aarriror  shall  not  be  entitled  to  the  whole  of  (he 
money,  though  they  took  the  mortage  to  themselves 
jiMtttly,  and  without  inserting  in  the  deed  the  words  to  be 
eqpally  di^ded  between  them  (a),  but  the  representative  of 
him  that  is  dead  shall  have  a  proportion,  because,  from  the 
nature  of  the  transaction,  the  court  will  presume  such  to 
be  the  intention  of  the  parties '  (3). 

Thus,  where  N.  and  S.  lent  9,000/.  to  G.  on  mortgage, 

•  Tuma^u  case^  a  Vent.  '  Barnard.  50, 

^8.  '  2  Yes.  2^;    and  see 

p  Sir   nomas  Littkton?B  Petty  v.  Styward,    1    Ch. 

case,  a  Vent.  351 .  RepI  58. 

-  (1).  So  also,  on  the  other  hand,  if  the  mortgagor  do  not 
redeem,  the  executors,  and  not  the  heir  of  the  mortgagee, 
shaQ  have  the  mortgaged  lands ;  for  as  the  money,  being 
part  of  the  personal  estate,  would  have  gon&  to  him,  so 
would  the  land,  which  was  in  lieu  thereof.  ElUs  v.  Gnavas, 
^  Ch,  Ca.  50 ;  Canning  y.  Hicks,  lb.  187;  and  see  Tabor  v. 
Graver,  2  Vem.  367 ;  S.  C.  i  Eq.Ca.  Abr,  328;  Wood  et  at. 
V.  Nosworthy,  cited  2  Vem.  193. 

(2)  Wherefore,  the  executors  of  the  deceased  mort- 
gagee should,  on  transferring  or  re-transferring  the  mort- 
gage, be  a  party  to  direct  the  surviving  mortigagee  to 
convey  y  foi^  the  surviving  mortgagee  is  a  mere  trustee  for    , 
the  exectitotti  of  the  deceased  mottgdLgee  as  to  his  mdiety . 

(3)  And  ao  if  two  personii,  being  morteaeees,  foreclose 
the  mortgagor,  the  mortgaged  estate  Am  be  divided  be-, 
twem  them,  l^ecause  their  intent  is  pr^umed  tQ  have  been, 
thrt  it  should  be  so  divided.    2  Ves.  258. 
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MORTGAGE.    i«45o/.  whereof  was  the  money  of  S. -and  550/.  (he  reai* 
^-"""~— "'^  due,  the  money  of  N.  and  it  appeared,  by  a  note  under 

both' their  signatures,  that  the  1,450/.  was  d^vered  hfS. 
to  N.  uid  that,  if  the  mortgage  was  paid  off,  then  the 
i»46o/.  with  interest;  thereon,  was  to  be  re^livered  into 
the  hands  of  S.  for  the  uses  of  his  will.  Afterwards,  and 
before  the  day  of  redemption,  S.  made  his  will,  redting 
the  above  memorandum,  and  disposed  of  his  share  thereby, 
llie  lahdb  were  redeemed  on  the  day,  and  the  whol^  money 
and  interest  paid  to  N.,  S*  being  dead,*  and  he  claiming  it 
by  survivorship.  But,  on  a  bill  exhibited  by  his  execator, 
the  court  was  clearly  of  opinion,  that  in  equity  there  ought 
to  be  no.  survivorship  in  a  case  of  this  nature ;  and  the  note, 
under  the  hands  of  both  the  parties,  and  the  will  of  S. 
showed  plainly  that  there  was  a  trust  between  them«  that 
on  re*payment,  each  of  them  was  to  have  his  money,  with 
interest*. 

2.  Within  what  Period  of  Time  Redemption  will  be 

allowed* 

Atwbftttime         Mortfi^ages  bein&c  held   not  to  be  within  the  statute 
bcnMde.  of  limitation,  no  positive  time  has  as  yet  been   esta- 

blished^  which  shall  be  an  absolute  bar  to  redemption; 
for  courts  of  equity  have  considered,  that-a  mortgagee  can- 
not be  injured  if  he  receive  his  principal,  interest,  and 
costs ;  though  a  mortgagor  would  evidently  be  greatly  pre- 
judiced by  being  obliged  to  part  with  his  estate  for  less 
than  its  value.  But  still  as  the  making  up  of  accounts, 
after  long  periods  of  time,  is  very  dilScult,  and  attended 
with  great  hardship  on  the  mortgagee,  it  has  been  thought 
reasonable  to  fix  upon  a  period,  at  which,  prim&  facie,  the 
right  of  redemption  shall  be  presumed  to  be  deserted  by 
the  mortgagor,  unless  he  be  capable  of  producing  circum-  - 
stances  to  account  for  his  neglect,  (as  imprisonment,  in- 
fancy, coverture,  having  been  beyond  sea,  8cc.)  And,  to. 
preserve  an  uniformity  between  the  prooeedii^  in  courts 
of  law  and  equity,  twenty  years  after  forfeiture,  and  poa^ 

•  Petty  V.  Stywardj  i  Ch.  Rep.  §8* 
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iemon  t^u  by  the  mortgagee,  (no  interest  having  been  moetgaos. 
paid  in  the  mean  time),  haa  been  fixed  upon  as  the  period,  - 

beyimd  which  aright  of  redemption  shall  not  be  favoured^ 
And  on  a  bill  for  redemption,  the  mortgagee  may  avail 
himself  of  this  equity  by  pleading  the  statute  of  limita- 
tions ".  And  as  the  courts  primd  facie  consider  the  re- 
demption as  barred  after  twenty  years,  where  there  is  no 
disabiUty  in  the  mortgagor,  in  imitation  of  the  first  clau^ 
of  the  stattttie  of  limitations,  so,  after  the  disability  is  re*, 
moved,  the  time  fixed  for  prosecuting  in  the  proviso,  which 
is  ten  years,  ought  likewise,  it  seems,  to  be  observed'. 

And  80,  where  there  has  been  an  account  made  up 
within  the  twenty  years,  yet  the  heir  of  the  mortgagor  \ 
will  not  be  barred,  though  the  mortgage  be  fifty  years  old ; 
because  the  difiiculty  of  accounting  (, which  is  one  principal 
ground  upon  which  the  court  found  their  objection  to  re- 
demption  after  a  great  length  of  time)  being  removed,^  no 
injury  will  accrue  to  the  mortgagee  in  being  obliged  to  r^ 
ceive  back  his  principal  and  interest. 

Any  act,  however,  of  the  mortgagee,  by  which  he  ac^ 
knowledges  the  transaction  to  be  a  mortgage  within  twenty 
years,  as,  by  devising  the  money  in  case  the  mortgage 
should  be  redeemed,  or  exhibiting  a  bill  to  foreclose  ^ ; 
or  by  taking  notice  by  a  will,  or  any  other  delibemte  act, 
(but  not  mere  conversation),  that  he  is  a  mortgagee,  will 
take  the  case  out  of  the  rule  that  a  mortgagor  shall  not 
redeem  after  twenty  years  *. 

*  Knowlei  Vt  Spence,  i  Eq.  Rakestraw  v.  Brewer;  White 
€a.  Abr.  315 ;  Jenner  v.  Tra*  v.  Ewer^  2  Vent.  340 ;  1  Ch. 
ay,  3  P.  Wms.  a88.;  Belch  Ca.  102;  Isham  v.  Cofe,  i 
V.  Harvey y  Ibid.;  Saunders  Rep.  Ch.  128;  Chapman  v. 
V.  Hord,  1  Rep.  Ch,  184;  Bowyer,  1  Rep.  C^.  207; 
Chapman  v.  Bawyer,  Ibid.  Nelson,  34 ;  Cornel  v.  Sykes, 
ao6^  and  3  Atk.  313.  1  Ch.  Rep.  192. 

*•  See  Aggas  v.  Pickerell,  ^  Orde  v.  Smith,  Sel.  Ca. 

Atk.  2^5.  Ch.  g. 

*  Per  M..  Talb.  in  Belch  *  Terry  v.  Marston,  2 
V.  Harvey,  3  P.  Wms.  287,  Bro.  Rep.  397. 

n. ;   quitre,  and  see  ififra, 
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MORTGAGE.       So,  again,  a  mortgage  was  decreed  to  be  redeemed  upon 
■  the  foot  of  an  account  stated  preyious  to  tte  mor^agee's 

entering  upon  the  premises,  notwithstandiiig  he  had  been 
in  possession  forty  years ;  the  husband  of  the  heir  of  the 
mortgagee  having  entered  into  an  agreement  with  the  heir 
of  the  mortgagor,  about  seven  year^  before  the  bill  for  re- 
jiemption  came  to  a  hearing,  for  the  purchase  of  the  equity 
of  redemption.  For  it  was  an  admission  by  the  mort- 
gagee, that  the  mortgagor  had  a  right  to  redeem,  which, 
occurring  within  seven  years  of  the  time  of  exhibiting  the 
bill,  brought  this  case  within  the  reasoning  of  that  imme" 
diately  preceding  *. 

Upon  the  same  principle,  a  redemption  was  decreed 
upon  a  bill  filed  fifty-five  years  after  the  original  mort- 
gage, and  forty-seven  years  after  the  mortgagee  had  been 
in  possession,  after  five  ejectments  brought  to  defeat  hit 
estate  by  a  title  paramount,  and  after  refusal  by  four  dif^ 
ferent  answers  to  come*  to  an  account  upon  the  foot  of 
the  mortgage,  and  to  redeem.  For  the  non^redemptiori 
for  thirty-eight  years  of  the  time  elapsed,  being  accounted 
for,  by  having  been  occupied  in  different  suits  brought  \)j 
the  contending  parties,  a  period  of  seventeen  years  only 
had  nud  out  between  the  time  of  settling  that  dispute,  and 
the  exhibiting  the  bill  to  redeem^. 

Nor  will  tinie  be  a  bar  if  the  mortgagor  remain  in  pos- 
session :  and  if  he  be  in  possession  of  any  part,  he  shall  be 
.  '  admitted  to  redeem  the  whole,  where  the  estate  is  entire^ 

Cases  of  fraud  are,  however,  taken  out  of  the  rule  by 

« 

act  of  parliament;  for,  by  the  4  &  5  W.  8c  M.  cap.  16, 
it  is  enacted,  that  if  any  person  shall  borroi^  any  money, 
8cc.  or  become  indebted  for  any  other  valuable  considera- 
tion ;  and,  for  the  payment  thereof,  shall  voluntarily  give 
a  judgment,  statute,  or  recognizance,  and  shall  afterwards 

■  Conway  y.  Shrimpton,  1         **  Palmer  etaL  Y.Jackspnf 

Bro,  Par.  Ca.  309  ;    2  Eq.  et  ah  5  Bro.  Par.  Ca.  194. 
Ca,  Abr.  596,  pi.  lO;  738,  ^Rakestraw    v.    JBr«p«/, 

pi.  2.  Sfil,  Ca.  Ch.  55;  Mos.  190. 
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borrow  any  other  sum  of  anotiier,  or  for  other  valuable  MORTGAGE, 
consideration  become  indebted  to  such  other,  and  for  se*  . 

cuiing  the  repayment  and  discharge  theiieof  shall  mort- 
gage lands  to  the  second  lender,  or  to  any  other 
person  in  trust  for  him,  and  shall  not  give  notice  to  the 
mortgagee  of  such  judgment,  8ic.  in  writing,-  before  the 
execution  of  the  said  mortgage  or  mortgages ;  such  m^rtr 
gagor  shall  have  no  benefit  in  the  equity  of  redemption  of 
the  lands  mortgaged,  unless  such  mortgagor  or  his  heirs, 
upon  notice  given  by  the  mortgagee  in  writing  under  hand 
and, seal,  attested  by  two  witnessesi  of  such  former  judg- 
ment, 8cc«  shall  within  six  months  pay  off  and  dischai^e 
the  same,  and  cause  the  same  to  be  vacated  and  dis* 
charged.  And  if  any  person,  who  shall  once,  mortgage 
lands  for  valuable  consideration,  shall  again  mortgage  the 
same  lands,  or  any  part  thereof,  to  any  person,  the  former 
mortgage  being  in  force,  and  shall  not  discover  in  writing  to 
the  second  mortgagee,  the  first.mortgage ;  such  mortgagor 
shall  have  no  relief  or  equity  of  redemption  against  the 
second  mortgagee ;  but  such  second  or  third  mortgagees 
may  redeem  any  former  mortgage.  This  act  not  to  ex- 
tend to  bar  any  widow  of  any  mortgager  of  her  dower, 
who  did  not  legally  join  with  such  husband  in  such  mort- 
gage, or  otherwise  lawfully  exclude  herself. 

Upon  which  statute,  it  hath  been  determined,  that  it  is 
incumbent  on  the  mortgagor,  previous  to  a  second  mort- 
gage of  his  lands,  to  give  the  second  mortgagee  notice  in 
writing,  under  his  hand,  of  all  prior  incumbrances  ^,  An4 
also,  that  a  mortgage,  which  becomes  irredeemable  under 
the  statute,  will  still  continue  so,  although  assigned 
over  to  another  in  consideration  of  what  is  actually  due 
for  principal,  interest,  and  costs;  and  the  assignee. may, 
therefore,  take  advantage  of  the  statute  against  a  clandes- 
tine mortgage ;  and  even,  that  if  a  subsequent  mortgagee 

*  Stafford  et  a/,  v.  Selby,  2  Verrt.  589 ;  S*  C.  1  Eq.  Ci. 
Abr.  320,  pi.  5, 
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BfORTOAGE.   redeem,  he  also  shall  hold  the  estate  irredeemable.    And 

further,  that  a  mortgageei  who  claims  the  benefit  of  tbis 

.  statute,  must  have  conducted  himself  fairly  throughout 
the  ttansactit>n ;  it  being  intended  to  recompence  honest 
mortgagees  for'  the  trouble,  hazard,  tmd  el^ge  they  may 
be  put  untd,  and^  not  to  cover  a  fraud  pr  ill  pmctioe  is 
obtaining  a  mortgage,  or  an  assignment  thereof,  or  in 
becoming  a  purchaser^. 

4;  Upon  what  Terms  Redemption  may  be  KaJL 
VpMk  whftt         K  Although  the  power  of  redemption  be  an  ancient  ri^t, 
£:«Tl^  whichthemortgagorandaUcIain.ing«nderhim,whetherby 

voluntary  conveyance  or  otherwise,  are  entitled  to,  yet,  as 
it  is  a  right  which  originated  in  a  court  of  equity,  it  is  made 
subservient  to  the  rules  of  those  courts  ^  The  moitgagor 
will  therefore  be  entitled  to  redeem  or  not,  and  either  abso- 
lutely  or  upon  conditions,  according  to  the  nature  and  jus* 
tice  of  his  case.  Hence,  in  the  exercise  of  this  jurisdiction, 
the  court  views  a  mortgage,  after  forfeiture;  in  ti<ro  different 
•lights,  according  to  who  it  is  that  applies  for  itsiIIte^ 
ference.  If  the  mortgagor  seeks  for  redemption,  he  must 
•do  equity  to  the  mortgagee,  or  the  court  will 'coti^der  the 
estate 'as  forfeited  in  equity  as  well  as  at  law;  on  the 
other  hand,  if  ttie  mortgagee  files  his  bill  to  foreclose,  the 
court  will  enter  into  the  essential  nature  of  the  contract, 
and,  considering  the  transaction  merely  as  a  loan,  oblige 
•  him  to  submit  to  be  redeemed  on-  the  condition  originally 
stipulated  (  t .  e.  the  payment  of  the  principal  advanced 
with  legal  interest. 

Thus,  where  the  mortgagor  had  endeavoured  to  over- . 
throw  the  title  of  the  mortgagee,  he  was  not  allowed  to  re- 
deem, without  paying  to  the  mortgagee  not  only  all  he  had 
eipcnded  in  the  suit,  as  well  as  the  principal  and  interest 

•  St^ord  et  al  v,  Selby,        '  t  Vent,  350 ;  Oyfcrfw 
.2  Vem-sSg;    S.  C.  1  Eq.    y.  Boxwill^  Com^eog.^ 
Ca.  Abr.  320,  pi.  5,  ^ 


kt  the  m6rtgagee  havings  under  sua  <appr^h^Bf(ion  that  his  MORTGAGE;. 
mortgage  might  have  be^n  cl,efeated^  -got  admim§tratioii  in  .  . 
the  Spiritual  Conrt.  as'.pr|ncipal  creditor^  he  was  allowed 
the  costs  ezinended  the^e  also«.       ,        .  '     -      • .,    '      ''  , 

And  if  possession  be  obtained  against  a. mortgagees  by 
fraad;pen4ing  a  suit,  it  most  be  restored  before  any  re^ 
demption  will  be  permitted  ^. 

Also«  if  a  further  sum  be  borrowed  by  the  mortgagor  on 
a  defective  title,  the  court  will  not  allow  the  mortgagor 
to  redeem,  unless  he  will  agree  to  pay  off  the  latter  sum, 
as  well  as  the  former  ^ 

And,  where  the  mortgagee  first  lent  money  to  the 
mortgagor  upon  a  particular  tenement,  and  afterwards  ad- 
vanced him  a  further  sum  on  another  estate;  and  the 
latter  turned  out  more  valuable  than  the  money  due,,  but 
the  first  mortgage  was  sufficient  in  point  of  value,  the 
conrt  would  not  suffer  the  one  estate  to  be  redeemed  with- 
out  the  other"^.    .  .       .  .    -  . 

So,  if  a  man*  naake  two  i^evpral  mortgages  of  distinct 
lands,  and  then  die.  ^and  his  heir  endeavour  to  defeat  thei 
mortgagee  of  one  of  the  estates,  by  setting  up  an  entail, 
and  afterwards  applies  to  redeem,  he  shall  redeem  both  or 
neither  ^ 

This  rule,  however,  it  seems,  holds  only  where  there  is 
a  privity  subsisting  between  the  parties ;  for  where  the  heir 
of  a  mortgagor,  being  tenant  in  tail,  claimed  by  purchase, 
and  not  by  descent,  and  sought  to  redeem  the  estate  on 
payment  of  a  further  sum  he  bad  himself  bor^rowed,  the 
court  decreed    accordingly,    holding  the  son  to  be  a 

^       ,          _       ,  '   Lant  Y.  Crisp,  a  'Eq* 

»  Ramsden  v.  Langley,  2  ^^r.  599,  pi.  20. 

Vern.  536.  k  po«^  y,  Onslow,  2  Vera, 

^  Lant  V.  Crisp,  Vin.  Abr.  '  a86;  Margrave  v.  I>  flbo*, 

tit.  Mort.  (T),  Ca,  16,  2  Eq-  lb.  207.                 t     rr   1. 

Ca.  Abr,  599,  pi.  20.  '  Margrave  ▼.  Le  Uw>k^ 

2  Vern.  207. 
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HORTGAGE.  sfaraDger  to  the  father  as  to  the  estate-tail,  and  therefore 
-     •      iiott)Ound  to  pay  off  the  first  mortgage". 

In  pursuance  of  a  similar  principle  of  equity^  where  t 
person  who  had  two  real  estates,  mortgaged  both  to  one 
person,  and  afterwards  only  one  estate  to  a  second  mort- 
gagee, who  had  no  notice  of  the  first,  a  court  of  equity, 
in  order  to  relieve  the  second  mortgagee,  directed  the  first 
to  take  his  satisfaction  out  of  that  estate  only  which  was 
not  in  mortgage  to  the  second  mortgagee,  that  being  suj^ 
ficient  to  satisfy  the  first  mortgage)  though  the  estates 
descended  to  two  different  persons ;  and  this,  it  was  said, 
was  done  upon  a  constant  equity,  that  if  a  creditor  has 
two  funds,  he  shall  take  his  satisfaction  out  of  that  upon 
which  another  creditor  has  no  lien°. 

And,  a  mortgage  being  assignable,  the  mortgt^or  or  his 
heirs  shall  not  be  entitled  to  redeem,  but  upon  pa[yment 
of  the  whole  sum  due  on  the  mortgage,  although  the  pur- 
chaser bought  it  for  less  than  that  sum ;  for  he  stands  in 
the  place  of  the  mortgagee,  who  was  entitled  to  the  whole 
money  lent. 

And  what  was  due  will  be  the  measure  of  allowance, 
not  what  was  given,  for  that  might  be  more  than  it  was 
worth  as  well  as  less ;  and  h^  that  runs  the  hazard,  if  a  loss 
happen,  ought  to  have  the  benefit  in  case  it  turn  to  ad- 
vantage^. Therefore,  where  A.  mortgaged  his  lands  to 
J3.,  and  C.  (a  stranger)  bought  the  interest  for  less  than  was 
due  on  the  mortgage,  and  the  heir  of  the  mortgagor  brought 
his  bill  to  redeem,  the  question  was,  whether  C.  should  be 
allowed  more  than  he  actually  paid?  the,  Lord  Chancellor 
said,  that  this  case  had  neither  point  nor  edge,  for  there 
Was  no  colour^  why,  when  the  heir  came  to  redeem,  he 
jshould  not  pay  the  whole  money  due  on  the  mortgage  : 
for  that,  if  another  man  had  met  with  a  good  bargain, 

■  Bremley  v.  Hanwnd,  2        "   Williams  v.  Springfield, 
Ch.  Ca.33.  1  Vem.  476;    1  Salk.  155, 

•  ?  Atk.  446.  Ca.  4. 
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^ere  waa  no  equity  for  the  heir  of  th«  mortgi^or  to  de-  BiORT0AQf  / 
prive  him  of  the  benefit  of  it^  and  t^ke  the  advantage  — *~— -^ 
theieof  himself  I"* 

And  on  the  other  hand,  (though  upon  a  like  principle 
of  equity)  where  a  man  dies  in  debt,  and  under  several 
ioQumbrances,  namely,  judgments,  statutes,  mortgages,  See, 
and  the  heir  at  law  buys  in  those  of  the  first  date ;  and 
creditors,  having  the  latter  securities,  prefer  their  bill,  the 
incumbrances  bought  in  shall  not  stand  in  their  Way  for 
more  than  the  heir  really  paid  for  them.  For  a  creditor 
has  equal  equity  with  a  purchaser,  and  the  taking  away 
the  gain  of  the  latter,  to  supply  the  loss  of  the  former,  is 
making  both  equal ;  and  therefore  the  gain  the  hdr  would 
make,  if  the  whole  money  due  on  the  incumbrance  were 
allowed  him,  shall  be  taken  from  him  to  make  up  the  loss 
of  the  other  incumbrances  upon  the  estate  ^. 

So,  if  an  heir  at  law,  ^trustee,  executor,  or  agent,  com 
pound  debts  or  mortgages,  and  buy  them  in  for  less  than 
is  the  due  upon  them,  he  shall  not  take  the  benefit  of  it 
himself,  but  the,  creditors  and  legatees  shall  have  the  ad- 
vantage of  it ;  and,  for  want  of  them,  the  benefit  shall  go 

4 

to  those  entitled  to  the  surplus'. 

Also,  upon  the  principle,  that  the  mortgagee  is  but  a 
trustee  for  the  mortgagor,  after  his  money  paid,  where  a  ,  ' 

mortgagor  in  fee  died,  and  the  mortgagee  bought  in  the 
dower  of  the  mortgagor's  wife,  it  was  decreed,  thstt  the 
heir  of  the  mortgagor,  on  his  bringing  a ,  bill  to  redeem, 
.should  have  the  benefit  of  it*. 

And  the  equity  seems  to  be  the  same  as  against  incum- 
brancers,  creditors,  or  real  purchasers  %  if  a  stranger  pur- 
chase ;  for  in  Jjcmg  v.  Clapton'',  it  was  determined,  that 

»  Phiiips  V.   Valighan,  i  •  Baldwin  v.  Banister ,  3 

Vcm.  336;  Bakery.  P.Wms.  26i,n.(a). 

3  Rep.  Ch.  «»•  t  WiUiams  v.  Springjield, 

^  1  Vem.  49,  476 ;  1  Eq.  ,  Vem.  476. 

Ca.  Abr,  330,  pi.  3.  •     xr          » 

'  Darcyy.  M  1  Vem.  .    '  ^  Vern.  464^ 

49. 
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kCORltlAGfc.   neither  an  heir  nor  any  other  person  should,  as  against  a 
""  real  purchaser,  be  allowed   more  on  any  incumbrance 

bought  in,  than  what  he  paid  for  it,  whether  more  or  less 
was  actually  due. 

And  if  an  heir  purchase  in  an  incumbrance  on  an  estate 
charged  with  portions  to  younger  children,  he  shall  be 
allowed  no  more  than  what  he  really  paid  for  it*.  But  if 
an  heir  or  trustee  buy  in  incumbrances  to  protect  others 
to  which  he  is  himself  entitled,  the*  whole  money  due  shall 
be  allowed  on  account,  although  it  was  purchased  for 
less*. 

It  was  formerly  holden,  that  if  a  mortgagor  became 
indebted  to  the  mortgagee  on  other  accounts  as  well  as 
tipon  the  mortgage,  the  former  debts,  as  well  as  the  latter, 
tnust  be  discharged  before  he  was  entitled  to  redeem ;  for, 
the  condition  being  broken,  and  the  estate  of  the  mort- 
gagee become  absolute  at  law ;  and  the  mortgagor,  being 
obliged  to  apply  to  an  equitable  tribunal  to  help  him,  it 
Was  said  that  he  must  do  equity  to  the  party  against 
whom  he  sought  to  be  relieved,  before  he  could  claim 
it  himself^.  But  this  doctrine  seems  to  be  now  ex- 
ploded ;  for  it  appears  not  only  to  have  been  declared  by 
Thurlow,  Chancellor,  that  the  court  would  not  suffer  a 
mortgagee  to  tack  a  bond  to  his  mortgage  in  any  case 
but  as  against  the  Aei>  of  the  mortgagw^.  But  it  has  been 
said  to  be  now  a  rule,  that  a  bond  cannot  be  tacked  to  a 
mortgage,  even  against  the  mortgagor  himself*.  . 

But  yet,  if  the  mortgagor  becoipe  indebted  to  the  mort- 
gagee upon  bond  also,  and  die,  and  his  heir  come  to 
jredeem^  he  shall  not  be  admitted  to  redeem  without  paying 

«  Brathwaite   v.    Bratk-  *  See  Zmvtlnan  v.  Htud, 

Wiite,  1  Vem.  335^  3  Bro.  Ch.  Rep.  164. 

»  Darcy  v.  Hail,  1  Vem.  ■  See  Jones  v.  Smitk,  9 

49'  Ves.  jun.  376 ;  and  see  also 

y  See  Baxter  v.  Manning,  Hamerton  v.  Rogers,    1  lb. 

1  Vem.  244;  2  Eq.  Ca.  ^br.  513,  and  2  lb.  6te. 
,  €03,  pi.  34 ;  and  see  accords 
5  Salk.  84>  pi.  7, 


the  debt  by  bond ;  because  the  heir,  after  the  redeinptioili  -MORTGAGE 
is  in  by  descent,  and  consequently  the  estate  is  assets  in  — — ^-^—^ 
his  hands  to  pay  bond  debts ;  therefore,  to  avoid  circuity, 
the  heir  must  pay  both,  before  he  ii^ill  be  permitted  to 
redeem  \  So,  if  the  mortgages  be  of  a  lease  for  years,  and 
afterwards  more  money  be  lent  on  bond^  if  the  executor 
would  redeem,  he  must  pay  both ;  for  the  equity  of  re?' 
demption  is  assets  in  his  hands  '• 

And,  where  a  woman,  being  a  bond  creditor,  married 
a  mortgi^ee  and  died,  and  the  husband  took  out  adminis* 
tration  to  his' wife,  he  was  allowed,  on  a  bill  brought  by 
him  to  foreclose,  to  tack  the  bond  to  the  mor^ge,  against 
the  heir  at  law'' (i). 

But  Where  a  person  takes  an  estate  fil-om  an  heir  at  law, 
charged  with  debts,  he  cannot  tack  an  old  debt  of  his 
own  to  the  mortgage,  to  the  prejudice  of  the  other  cre- 
ditors ^. 

And  since  the  statute  against  fraudulent  devises,  th^ 
devisee  of  the  equity  of  redemptioqi  cannot  redeem  with- 

*  Shuttleworthy.jLemck,  Prec.  Ch.  5125  and  see 
1  Vem.  245 ;  S.  C.  2  Ch.  Gory*&  case,  3  Salk.  240. 
Cd,.  16/^;  Coleman  Y.  Wynch,  ^  Blackwell  v.  Symes, 
1  Wil.  Rep*  776 ;  1  Ves.  87 ;  cited  Ambl.  Rep.  686 ;  and 
Heatns  v.  Bunce,  3.  AtK.  seePrice  y.Fastnedge,lh,68Q* 
630,  *  Itchell  V.  Beanei  1  Ves, 

•  Anonymous,  2  Vem.  177,     215;  1  Atk.  463. 


(1)  But  these  cases,  it  is  to  be  observed,  relate  to  free? 
hold  and  leasehold  premises  only,  and  not  to  copyholds. 
In  the  case  of  Cannon  v.  Park,  2  Eq.  Ca«  Abr.  22^  where, 
on  a  bill  by  the  heir  of  the  mortgagor  to  redeem  a  mort- 
gage of  copyhold  lands,  upon  payment  of  principal  and 
interest,  the  defendcuit  insisted  to  have  a  judgment,  which 
had  been  assigned  to  him,  first  satisfied  before  he  should 
redeem,  it  was  said  by  Lord  Harcourt,  Chancellor,  that 
**  copyhold  lands  are  not  liable  to  an  execution  upon  a 
judgment ;  therefore,  the  judgment  shall  not  be  tacked  to 
the  mortgage  in  this  case,  but  the  mortgagor  shall  redeem 
upon  payment  of  the  principal,  8lc.  without  satisfying  the 
judgment. 
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MOBTOAGS.  ontpaymenlof  ihedebtdue  upon  bond,  as  weUasupoA  i)K>rU 
"      g«^ ;  because  the  statute  makes  such  devise  void  against 
creditors^  and  then  the  devisee  stands  in  the  saafe  place  as 
the  heir  would  have  stood  if  no  devise  had  been  made^ 

And  defendant  need  not  be  originally  both  mortgagee 
and  bond  creditor ;  for,  if  he  lend  the  money  on  the  bond^ 
and  have  the  mortgage  by  assignment,  there  is  the  same 
equity  for  him  against  the  mortgi^or  or  his  heirs,  to  have 
both  debts  paid,  as  if  the  mortgagee  were  creditor  in  both 
capacities.  Thus,  where  A.  mortgaged  lands  to  B.  for 
60  /.  and  was  also  indebted  to  C.  50/.  on  bond,  and  B, 
assigned  his  jnortgage  to  C.  the  court  determined  that,  as 
the  estate  vested  was  a  chattel  lease  liable  to  debts,  andC. 
bad  an  assignment  of  it>  and  the  bond  debt  was  just,  A, 
ought  not  to  be  let  into  redemption  of  the  mortgage,  but 
upon  payment  of  both  debts :  and  there  appears  to  be  no 
good  reason  why  the  assignee  of  the  mortgage  of  a  free- 
hold estate  should  not  be  entitled  to  the  same  equity  <• 

And,  though  the  money  due  on  the  bond  be  lent  first, 
and  the  mortgage  made  afterwards^  if  will  make  no  differ- 
ence, there  being  the  same  equity  for  the  mortgagee  to 
have  both  sums  paid  him**. 

And  if  part  of  an  original  mortgage  be  paid  off,  and  then 
a  further  sum  be  borrowed  by  the  same  parties  on  a  dej 
fective  title,  the  last  sum  must  be  paid  off  on  redemption 
as  well  as  the  first  K 

But  though  the  mortgagee,  when  defendant,  shall  have 
this  equity  against  the  mortgagor ;  yet,  if  the  latter  mort- 
gage his  equity  of  redemption  to  another,  the  second  mort- 

'  Prec.  Ch,  511,   Ca.  3;  2  Rep.  Ch.   247;    and  see 

4W.  &  M.  c.  13 ;  Challis  v.  Goddard  v.  Complin,  1  Ch. 

Gasbom,    1    Eq.   Ca.  Abr.  Ca.  119;    Bedford  v.  Back- 

324,  pi.  9.  house,  2  Eq.  Ca.  Abr.  615, 

«  Hauileyy.  Kirtland,  2  pi.  12. 

Ch.  Rep.  301.  ^Reason    v.    Sacheverell, 

^  Wynmiim  v.  Jennings^  2  Ch.  Rep.  98;  1  Vem.  41. 
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gagee  shall  net  be  affected  by  it ;  for  the  boAd  is  but  a  mortoaok. 
penonal  chaige  upon  the  mortgagor  K  '   ■ 

So,  in  respect  of  the  heir,  if  there  be  several  iocum-* 
brances  upon  an  estate^  and  the  prior  incumbrancer  claims 
a  bond  likewise,  it  will  be  postponed  to  all  real  incum- 
brances, whether  by  mortgage,  judgment,  or  statute ;  for 
the  bond  is  no  charge  on  the  estate,  and  he  hath  not  the 
same  equity  against  a  puisne  incumbrancer,  as  against  an 
heir  at  law,  who  is  liable  to  the  bond  in  respect  of  assets  K 

And  upon  the  same  principle,  if  the  person,  claiming  the 
equity  of  redemption,  is  a  purchaser  for  a  valuable  consi- 
deration, the  mortgage  may  be  redeemed  by  him  without 
discharging  th6  bond ;  because  the  lands,  in  the  hands  of 
the  alienee,  can  be  charged  with  nothing  but  what  is  an 
immediate  lien  thereon,  which  the  bond  is  not  "*• 

Nor  shall  a  bond  be  discharged  on  redemption  of  a  prior 
mortgage,  against  creditors  under  a  deed  of  trust  of  the 
equity  of  redemption ;  for  it  is  only  a  charge  upon  the 
assets ''.  Therefore,  where  the  question  was,  whether  a 
mortgagee,  who  had  tent  a  further  sum  afterwards  upon  a 
bond,  should  be  allowed  to  tack  it  to  his  mortage,  in  pre- 
ference to  the  other  creditors  of  the  mortgagor  under  a 
trust  for  payment  of  debts  created  by  the  will  of  the  mort- 
gagor, it  was  decided  that  the  mortgagee  should  not  tack 
the  bond  to  the  mortgage ;  for  there  being  a  devise  for  the 
payment  of  debts,  the  descent  was  consequently  broken, 
therefore  the  mortgagee  could  have  nc  priority  with  re- 
gard to  his  bond,  but  as  to  that,  must  come  in,  pro  rata, 
with  the  rest  of  the  creditors  under  the  trust  ^. 
.    Neither  can  a  mortgagee  tack  a  bond  to  his  mortgage^ 

^  3  Salk.  84,  pi.  7.  Prec.    Ch.    51 1 ;    and   see 

*  Mcrret  v.  Haske,  2  Atk.      Trougkion  v.  TrouglUm,  1 
5^ :  Troughtan  v.  Trotighton,     Ves.  87. 

1  Ves.  87;  Pawis  v.  Corbett,  "  Anon.  1  Ves.  662. 

3  Afk.  556.  •  Heams  v.  Bame,  3  Atk. 

*  Bcyly  V.  Robson,  Prec.  630. 
Ch.89;   Vokman  yf.  Wynce, 
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against  other  specialty  cr^d[i&)ts«.  l^of  the  only  reason 
why  the  mortgagee  can  tack  his  bob'd  to  his  mortgage/is 
to  prevent  a  circuity  of  suits^^;  it  is  solely  matter  of  ar- 
jungement  for  that  purpose:  .for  the  right  has  ncf  fOttnda-i 
tion  in  natural  justice  ;  as  the  circumstatice  of  the  crodiifti^f 
having  another  specific,  security^  cannot  give  him  injustice 
any  priority.  It  is  therefore  done  only  in  the  case  of  die 
heir,  and  then  merely  to  prevent  circuity  of  actions  K 

Finally,  it  is  to  be  noticed,  that  where  the.  renla  and 
profits  are  to  be  received  without  account  till  the  pnn^fiai 
money  is  paid  off,  and  there  is  no  remedy  to  enforce  the 
payment ;  which,  as  has  been  before  observed,  is .  called  a 
Welch  Mortgaige,  this  implies  a  perpetual  power  of  r^ 
demption  subsisting  for  ever.  ' 

And,  therefore,  there  can  be  no  equity  of  redemption, 
or  any  occasion  for  the  assistance  of  the  court ;  but  the 
mortgagor  may,  even  at  law>  defeat  the  conveyance  by 

complying  with  the  condition'".        -'^Z .*.  .. 

'  »        -  <   ■ 

5.  Of  Priority  of  Incumbrances,  as  affecting  the  Eqmtjf  of 

Redemption.  .     '  * 

If  there  be  several  mortgages  or  other  incumbrances 
upon  the  same  estate,  the  first  incumbrancer  who  has  the 
legal  estate  shall  be  preferred  to  the  second,  and  so  on, 
according  to  the  periods  at  which  their  respective  securities 
bear  date '. 

And  though  he  have  but  the  equitable  estate,  it  seems 
to  be  the  same;  for  where  money  was  lent,  and  the  borrower 
entered  into  an  agreement  for  a  mortgage,  but  died 
without  making  it,  such  contract  was  held  to  be  superior 


'  howthian  ,  v.  Hotel,  3 
Bro.  Rep.  Chan.  162 ;  Bond 
V.  Kent,  2  Vem.  381. 
'  ^  Howel  y.  Price,  Prec, 
Cks  423;  S.  C.  1  P.  Wms. 
291 ;   2  Vem.  701 ;  Otfe  v. 


Heming,  2  Vern.  701. 

''  Symeset  aL  creditors  by 
Sir  Tr .  Basset  v,  Symonas 
et,  at  creditors  by  mort* 
gage,     Bro.  Par.  Ca.  66. 
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to  the  right  of  other  specialty  creditors,  and  to  give  a  mortoaos. 

Ifij^ific'Eieiytd  tife  intended'inortg^gee*.  ,  _— -^ 

* '  'If^  bbifre^r^  a  ffiot  mortgagee,  on  being  applied  to  by  a 

'StttMeq%#B<^'te^itgag>ee  to  know  if  he  has  any  incumbrance 

't>r*ntchrt^age'on'the  eftatej  denies  tiiat'he  hath  any^  he  wtU 

lose  his  priority.    But/  in  this  case,  it  will  b^  necessary 

for  such  subsequent  mortgagee,  or  his  ag^t^  to  inform  the 

prior  incumbrancer  that  he  is  about  to  lend  the  mprtgagor 

money ;  ibr  he  is  not  bound  to  answer  a  question  of  this 

soit,  xniless  he  knows  of  such  intention,  as  the  question 

may  be  put,  merely  to  satisfy  an  impertinent  curiosity  ^ 

And  if  there  be  several  equitable  interests  affecting  the 
same  estate,  they  will  attach  upon  it  according  to  the  le*- 
^pectiye  periods  at  which  they  commenced ;  for  it  is  a  maxim 
in  equity,  as  well  as  in  law,  that  **  Qui  prior  est  tempore 
potior  estjure^"  unless  where  any  one  of  the  parties  has 
more  equity  to  call  for  the  legal  estate  than  the  others; 
for  it;  is  equally  a  maxim  in  equity,  that  he  who  has  ,the 
most  equity  shall  be  preferred^. 

liar  is  also  a  rule  in  equity,  that,,  where  several  persons 
have  equal  equity,  he  who  has  the  legal  estate,  may  make 
all  the  advantage  of  it,  which  the  law  admits  of,  and  there-  , 
by  protect  his  title,  although  it  be  subsequent  in  point  of 
time ;  for  equity  will  not  disarm  a  purchaser,  where  the 
equity  is  equal,  but  will  leave  the  law  to  prevail.  If,  there-  # 
fore,  there  be  several  mortgagees,  the  last  mortgagee 
(having  lent  his  money  upon  a  valuable  consideration,  and 
without  notice,))  may,  by  purchasing  in  the  precedent  in- 
cumbrance, which  carries  with  it  the  legal  estate,  protect 
himself  against  any  mortgagee  subsequent  to  the  first  and 


3  Ves.  jun.  576,  ^Wof,  a  Eq.  Ca.  Abr.  606, 

58*.  .  pi.  41 . 

•  tbboit9bn  'vJ  Rhodes,  2  ^  Wilkerv.  Bodington,  3 
•   Vem.  664-  Vem.  608;  and  see  Wynd- 

*  9*  Yes.  477;  Cas.  temp,  hamv,  Sichardson,  et  ah  2 
Talb.  68 1  and  see  Clarke  v.  Ch.  Ca.  213. 
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MORTGAGE,    prior  to  the  last ;  for  then  he  will  have  both  law  and  equity 

upon  his  8ide*(i).  *^  This  privilege  of  protection,  by 
purchasing'  in  prior  incumbrances,  originates  in  the  par- 
(ici:dar  constitution  of  the  legal  jurisdiction  of  this  country. 
If  could  not  happen  but  where  the  administration  of  law 
and  equity  was  divided  among  different  courts,  and 
created  different  kinds  of  rights  in  estates ;  and  is  grounded 
upon  that  force  which  courts  of  the  latter  description  ne- 
cessarily and  rightly  give  to  the  Common  law  and  to  legal 
titles.  For,  although  they  break  in  upon  the  common  law 
where  necessity  and  conscience  require  it,  still  they  allow 
superior  force  and  strength  to  a  legal  title  to  estates, 
when  not  urged  to  do  otherwise  by  those  motives ;  and, 
consequently,  where  there  is  a  legal  title  and  equity  onvone 
side,  and  equity  only  upon  the  other,  they  will  never  sufier 
the  side,  in  which  both  these  rights  concur,  to  be  htirt  by 
that  in  which  one  of  them  only  is  to  be  found  ^  (2)." 

«    Bcntey  y.  Skipwith,    1      1  Vern.   187,  188;    2  Ves. 
Chan.  Cas.  201 ;  Churchill     573. 
V.  Grove,  1  Chan.  Cas.  35;         ^  2  Ves.  574. 


(1)  It  is  material,  however,  to  observe,  that  the  mortgage 
purchased  in,  must,  in  order  to  afford  a  protection  to  a 
puisne  mortgagee,  be  forfeited  at  law  by  non-payment  of 
the  money  on  the  day  appointed ;  for,  until  then,  the  es- 
tate is  redeemable  upon  performance  of  the  condition.  See 
Hitchcock  V.  Sedgwick,  2  vern.  155. 

(2)  A  distinction,  however,  is  to  be  noticed  between 
the  effect  of  purchasing  in  an  outstanding  judgment  wid 
purchasing  in  a  statute ;  for  the  mortgagee,  by  taking  in 
such  security,  can  procure  to  himself  no  protection  be- 
yond the  interest  to  which  the  owner  of  the  security  taken 
m  is  entitled ;  therefore,  as  a  judgment  creditor  can  ex- 
tend but  a  moiety,  it  follows  that  a  judgment  will  protect 
but  a  moiety  in  the  lands  of  his  assignees ;  but  if  the  first 
incumbrance  be  a  statute  staple,  which  attaches  upon  ail 
the  land  of  the  cognizor,  a  subsequent  mortgagee  DU)ring 
that  in,  may  hold  all  the  land  until  the  cognizor  has  got 
the  statute  vacated,  wluch  can  be  done  only  by  payment 
of  the  penalty.    See  i  Pow.  Mortg.sd  edit.  385.  ; 
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Andy  if  the  prior  incumbrance^  bought  in,  attach  upon  MOKTGAO& 
other  estates,  as  well  as  those  affected  by  the  subsequent  — — — ~ 
mortgage,  the  subsequent  mortgagee  shall  hold  all  the 
states  oomprised  in  the  incumbrance  bought  in,  until  he 
be  satisfied,  as  well  for  his  own  debt,  as  for  what  he  pcdd 
an  the  -purchase  of  the  first  mortgage ;  for,  when  he  halJi 
purchased  the  precedent  incumbrance,  which  coraprehencls 
more  than  is  contained  in  his  mortgage,  and  is  forfeited 
at  law,  it  were  unreasonable  that  the  estate,  which  by  no 
method  can  be  evicted  at  law,  should  be  taken  away  by 
the  mesne  incumbrancers  in  a  court  of  equity,  unless  they 
themseives  do  equity,  and  pay  the  whole  money  due  on 
both  securities'. 

And  if  a  puisne  incumbrancer  or  purchaser  get  in  a 
satisfied  judgment,  or  a  prior  statute,  or  judgment,  or 
recognizance,  although  it  be  paid  off,  yet  if  he  can  make 
use  of  it  at  law,  equity  will  not  interfere  to  hinder  him*. 

And  a  prior  incumbrance,  satisfied  at  law,  will  protect  a 
subsequent  incumbrancer  in  equity,  although  no  considera- 
tion were  paid  for  it ;  or,  if  the  consideration  were  by  way 
of  exchange ;  because,  the  having  the  deed,  or  an  acquit- 
tance, i»  sufiicient  for  that  purpose  **,  without  proving  the 
actual  lending  and  payment  of  the  considerati6n*money 
for  such  precedent  incumbrance  ^. 

But,  if  the  prior  incumbrance  taken  in  be  deficient  ill 
those  requisites  which  are  necessary  to  give  it  legal  efficacy, 
as  if  a  recognizance,  bought  in,  have  not  been  enrolled  in 
proper  tune,  or  the  like,  no  protection  can  be  derived  from 
it ;  and  though  the  court  may,  on  application,  interpose, 

o,*    ^K  -B?,^*   -B^w^   ▼•  ^  Churchill   V.   Gfwe,   1 

Shpmtk,!  Ch.  Ca-  201 ;    1  ch.  Ca.  35 ;  1  Eq.  Ca.  Abr. 

Jga.Ga.  Abr.  323,  a;  and  see  2^3,  pi.  3. 
Wyndham  v.  Lord  Sichard- 

$on,  a  Ch,  Ca.  212.  *  I^rd  Chief  Justice  HoU 

•  Edmum    v,    Pwey,    1  v.MilletaL  2  Vem.  279; 

Vem.  187  ;   2  Ch.  Ca.  208 ;  S.  C.  i  Eq.  Cas.  Abr.  32^ 

Hard,  318;  Sadler  v.  Push,  pL  3- 
2  Vem.  30. 
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MORTGAGE,    and,  by  their  special  order,  supply  the  defect  as  to  peiaons 

' who  come  subsequent  to  such  interposition,  yet  it  will  not 

over-reach  an  intermediate  incumbrancer'. 

So  also  if  a  judgment  be  not  docketed  within  the  tinae 
limited  by  the  statute  4  &  6  Will.  &  Mary,  cap.  fto, 
it  will  not  protect  2l  puisne  incumbrancer,  although  the 
eigne  incumbrancer  hath  actual  notice  of  it  at  the  time  of 
making  the  mortage ;  for  the  notice  is  not  material ;  the 
statute  being  express,  that  judgments  tiot  docketed  shall 
lose  their  preference  as  to  purchasers  and  mortga- 
gees *(!). 

It  will  be  proper  to  apprize  the  student,  that  the  chief 
advantage  to  be  derived  from  getting  in  a  precedent  judg- 
ment, depends  upon  the  different  procedure  of  the  courts  of 
law  and  equity,  in  investigating  the  account  on  the  extent; 
for,  although  lands  are  generally  extended  at  much  less 
than  their  true  value,  yet,  at  common  law,  the  conusor^  or 
he  that  claims  under  him,  has  no  relief  but  by  bringing  a 
scire  facias  ad  computand,  in  which  the  conusee  does  not 
,  account  according 'to  the  true*value,  hut  according  to  the 
extended  value,  and  for  the  whole  statute.  Whereas^  in 
this  case,  on  a  suit  in  a  court  of  equity,  the  conusor  may 
bring  the  conusee  to  account  for  what  he  hath  actually 

*  Fothergili  v.  Kendrick,  *  Forskall  v.  Coles,  7  Vin. 
2  Vem.  234 ;  and  see  1  Wil.  Abr.  54 ;  P.  C.  6 ;  S.  C.  a 
340.  Eq.  Ca.  AJbr.  592,  pi.  8. 


(i)  But  this  exception,  as  to  judgments  not  docketed^ 
appears  to  be  confined  to  cases  where  they  are  set  up 
against  purchasers  or  mortgagees,  or  heirs,  or  executors, 
pt  administrators,  in  the  administration  of  the  effects  -  of 
those  of  whom  they  are  representatives,  and  not  to  cases 
between  one  judgment  creditor  and  another.  See  Robin^ 
ion  et  ai  v.  HamngUm  et  al.  Hil.  Term,  1 778,  Pow.  Mortg« 

ii5.  Tlie  stiBttute  only  applies  to  the  case  of  purchasers. 
Creditors  remain  as  before,  and  judgments  bind  on  them 
•from  the  term  at  which  they  ace  entered  by  fiction  of  la^. 
See  Robinson  v.  Tor^e^  3  P.  Wms.  398,  and  the  note.  Ibid* 
400,  E. 
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received ;  and  shall  reqpver  all  above  Uie  debt^  the  payment  mortgage. 

of  that  being  all  he  is  in  equity  entitled  unto^     But,    

where  the  assignee  of  the  statute  extended  is  also  mort-> 
gagee,  and  consequently  a  creditor  for  a  further  sum,  there  ' 

he  has  equal  equity  on  his  side  to  retain  the  lands  until  he 
be  satisfied,  both  for  the  statute  and  the  mortgage ;  there- 
fore he  will  not  be  brought  to  account  for  what  he  hath 
received  above  the  statute,  debt,  on  the  extended  ^alue, 
unless  he  hath  received  enough  to  satisfy  his  mortgage 
also;  consequently,  if  a  mesne  mortgagee  would  take  off 
a  statute  in  the  hands  of  a  puisne  mortgagee,  by  a  suit  in 
equity,  the  account  must  be,  as  at  law,  upon  the  extended 
value  for  what  is  due  on  the  statute  and  damages.  And,  in 
Buch  case«  where  a  statute,  recognizance,  or  judgment,  is 
taken  in  by  a  mortgagee  to  defend  a  subsequent  incum- 
brance, he  will  be  no  farther  or  longer  protected  by  it,  than 
until  he  hath  received  so  much  of  the  profits  as  will  satisfy 
the  original  security,  on  the  extended  /  value :  for  then,  it 
will  be  avoidable  hy  a  scire  facias  ad  computandum,  or  by 
an  account  to  be  taken  in  the  Court  of  Chancery'. 

But  a  distinction  is  to  be  noticed  between  the  preceding 
cases,  where  a  tuortgagee  buys  in  a  judgment,  or  statute, 
and  those  where  a  judgment  creditor,  or  creditor  by 
statute  or  recognizance,  buys  in  a  first  mortgage ;  for  he 
cannot  tack  or  unite  this  mortgage  to  his  judgment,  or 
statute,  8cc.  so  as  to  gain  a  preference,  because  such  cre- 
ditor cannot  be  called  a  purchaser,  nor  hath  he  any  right 
to  the  land ;  he  hath  neither  jfis  in  re  nor  ad  rem,  and 
therefore,  though  he  release  all  his  right  to  the  land>  he 
may  extend  it  afterwarda.  All  that  he  has  by  the  judg- 
nient,  is  a  lien  upon  the  land ;  but  it  is  not  certain  whether 
he  ever  will  make  use  of  it,  for  he  may  recover  the  debt 
out'of  the  goods  of  the  conusor  by  scire  facias,  or  may  take 
the  body,  and  then,  during  the  defendant's  life,  he  can  have 

^  2  Vent.  338 ;    3  Atk.        «  The  Earl  of  Huntingdon 
518  ;  4  Cq.  69,  b.  v.  Grenville,  1  Vern,  52. 
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MORTOAGE.  no  Other  execution :  besides,  the  judgment  creditor  does 
— """~""*^  not  lend  his  money  upon  the  immediate  view  or  contonpla- 
tion  of  the  conusor's  real  estate;  for  lands  afterwards 
purchased,  may  be  extended  upon  the  judgment ;  nor  is 
he  deceived  or  defrauded,  although  the  conusor  of  the 
judgment  has  before  mortgaged  his  real  estate,  as  is  the 
case  of  a  mortgagee,  if  the  mortgagor  hath  before  mort- 
gaged his  land  to  another  \ 

But  a  statute  extended  may  be  made  use  of  to  protect  the 
conusee,  as  to  a  further  sum  lent  by  him,  against  a  mort- 
gage, or  security,  taken  by  a  mesne  incumbrancer ;  for,  the 
conusee  being  entitled,  at  law,  to  hold  the  estate  until  he 
be  satisfied  his  original  debt  at  the  extended  value,  the 
court  will  not  interpose  to  take  it  from  him,  when  he  hath 
a  further  demand :  for  that  gives  him  an  equity  to  retain  it 
against  the  mesne  mortgagee,  which  the  latter  cannot  over- 
reach, but  on  gaining  a  greater  equity  to  himself  by  dis- 
charging both  debts  K 

And  a  puisne  mortgagee,  who  purchases  in  a  prior  secu- 
rity to  protect  his  own,  shall  not  only  hold  it  until  he  be 
paid  his  debt,  and  reimbursed  the  money  advanced  by  him 
to  purchase  it;  but  until  he  hath  received  all  the  money, 
and  arrears  of  interest,  due  on  the  security  bought  in,  as 
well  as  upon  his  own''. 

And,  as  \  puisne  mortgagee  may  tack  a  prior  incum- 
brance^ that  brings  with  it  the  legal  estate,  to  his  own,  and 
thereby  protect  himself  against  intervening  chaises  upon 
it,  so,  a  mortgagee  eigne,  having  the  legal  estate,  may  add 
a  subsequent  sum  advanced  by  him  upon  the  former  se- 
curity, to  his  prior  mortgage,  and  so  protect  himself  against 
mesne  incumbrances  >. 

And  so,  if  the  first  of  two  separate  mortgagees  of  the 

*   Brace    v.    Duchess    of  ^  Darcy  v.  Haley  i  Vem. 

Marlboroughf    2  P.    Wms.  49. 

491  ;  2  Ves.  662  ;  Stephefison  '  Goddctrd  v.  CampHny  1 

y,  Howard,  Prec.  Ch.  310.  Ch.  Ca.  119;  Blackstcm  "f- 

'  Sir  John  Kedworth   v.  Moreland,  2  lb.  30. 
Josias  Primare,  Hard.  318. 
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same  e8tate>  lend  a  further  sum  to  the  mortgagor,  after  the  UORTOAGS. 
last  mortgage  made  to  the  second  mortgagee,  and  take  a  — — — 
judgment  as  a  security,  he  may  tack  this  judgment  to  his 
mortgage  to  protect  himself  against  the  second  mortgagee ; 
for  though  the  judgment  passes  no  present  interest  in  the 
land,  yet  it  operates  as  a  lien,  and  he  had  before  the  legal 
estate  "'(i). 

And  where  the  first  incumbrancer  by  judgment,  after- 
wards takes  a  mortgage  upon  the  estate,  in  consideration 
of  a  further  sum  advanced  (without  notice  of  any  interme- 
diate  incumbrance),  he  shall  hold  the  estate  till  the  princi- 
pal and  interest,  both  of  the  judgment  and  the  mortgage, 
are  paid  off,  notwithstanding  that  there  is  a  second  judg- 
ment  prior  in  time  to  the  mortgage;  for  it  would  be  very 
hardy  if  with  a  prior  incumbrance  in  his  favour,  he  should 
be  in  a  worse  condition  than  a  mortgagee  without  notice 
of  a  prior  judgment  would  be  \ 

But,  if  one  who  has  a  first  inortgage,  purchase  in  a  sub- 
sequent judgment,  without  the  consent  of  the  mortgi^or,  a 
mesne  mortgagee,  or  assignee  of  the  equity  of  redemption, 
will  not  be  obliged  to  pay  the  money  due  on  both  securi- 
ties, in  order  to  redeem ;  for  such  transaction  of  the  mort- 
gagee tended  only  to  load  the  estate,  without  the  consent 
of  the  owner.  Where  he  had  no  prospect  of  bettering  his 
own  security  \ 

And  so  if  the  first  mortgagee  have  notice  of  tl^e  inter- 
vening incumbrance,  at  the  time  of  Jiis  lending  more 
money  upon  a  judgment  or  otherwise,  he  will  not  be  per- 

*  Sheppard  v.  7&/c^,    2  ^  Smthsanity.   Thompson, 

Atk.  352  ;  4th  resolution  in  i  Atk,  520.    i^ 

Brace  v,  Duchess  of  Marl-  ®  Breerton  v.  Jones,  1  Eq. 

borough,  aP.Wms,  494;  2  Ca.  Abr.326,  pi.  11. 
Ves.  662. 

(1)  But  it  is  to  be  observed,  that  the  person  to  whom  the 
further  sum  is  advanced,  must  be  one  who  has  a  right  to 
charge  the  estate  in  question,  otherwise  his  judgment  will 
avail  nothing  to  the  purchaser*  See  Cooper  v.  Cooper, 
Nelson's  Rep.  153. 
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MOETGAGE.  mitted  to  tack  them  together  against  the  mesne  mortga- 
'  gee  K  And  the  law  is  the  same  in  case  of  purchasing  in 
prior  securities,  to  protect  subsequent  incumbrances ;  for 
it  will  not  avail  the  purchaser,  if  he  had  notice  of  the  mesne 
incumbrance,  at  the  time  he  advanced  his  money  on  such 
subsequent  security;  for  it  is  the  purchasing,  without 
notice,  that  gives  him  equal  equity  with  the  mesne  incum* 
brancer;  and,  if  a  man  will  purchase  with  notice  of 
another's  right,  his  giving  a  valuable  -consideration  will 
not  avail  him ;  for  he  throws  away  his  money  voluntarily, 
and  of  his  own  free  wilH. 

It  seems,  however,  that  this  rule  respecting  notice^ 
admits  of  an  exception,  where  a  man  first  mortgages  land 
by  a  defective  conveyance,  and  afterwards  to  a  second 
person,  by  an  assurance  that  is  good  and  effectual,  vntii 
notice  of  the  former ;  for,  in  this  case,  the  second  shall 
prevail  notwithstanding ;  because  the  legal  title  is,  ab  itUtio, 
in  him,  and  equity  will  not  interpose  to  wrest  it  from  Iiim, 
where  both  are  equally  upon  a  valuable  consideration '. 
"  The  case  otOswick  v.  Plumer  %  seems  to  have  been  decided 
upon  this  ground ;  for  unless  the  subsequent  purchaser  for 
a  valuable  consideration,  who  had  a  complete  title  in  law, 
could  be  charged  with  fraud  by  reason  of  notice,  there 
appears  to  be  no  pretence  upon  which  the  prior  purchaser 
for  valuable  consideration  likewise,  but  whose  tide  was 
defective  could  apply  for  relief;  because,  as  between  two 
purchasers  upon  the  like  considerations,  that  which  has  the 
complete  title  in  law  must  prevail. 

But  a  distinction  has  been  taken  between  cases  of  this 
sort,  and  cases  wh^re  the  subsequent  creditors  have  de- 
mands, which,  although  they  are  liens  upon,  yet  are  not 
considered  as  specifically  charging  the  lands ;  for  against 
claimants  of  the  latter  description,  equi^  will  enforce  a 

'  See   Cason   v.    Round,  '  Surgh  v.  Francis^  }  Eq. 

Prec.  Ch.226.  Ca;  Abr.  320,  pi.  i. 

^  3  Atk.  238;   2  Ca.  Ch.  •  3  Bac.  Ah.  844;  "Pow. 

35.  Mortg.  433,  sd  ed. 
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defectiTe  conveyance ;  because,  as  they  did  not  originally:  mortgage. 

take  the  lands  for  their  security,  and  as  they  come  in  under  ""^ 
the  veiy  person  who  is  obliged  in  conscience  to  make  the 
defectiye  security  good,  they  are  considered  as  standing  in 
his  place,  and  will  therefore  be  postponed,  until  such  defec- 
tive security  be  satisfied  ^    Thus,  where  the  ancestor  made 
a  defective. mortg^e  in  fee  for  500/;  (it  being  made  by 
way  of  feofiment  without  livery),  and  afterwards  the  heir 
confessed  several  judgments  on  bond  debts  due  from  the 
ancestor ;  Lord  Nottingham  determined,  that  the  judgments 
ought  not  to  incumber  the  mortgaged  premises  until  the 
mortgage  was  paid  off;  for  that  the  debt  due  upon  the 
mortgage  did  originally  charge  the  land,  which  the  debts' 
by  bond  did  not,  till  they  were  reduced  into  judgments  ; 
and  although  the  mortgage  was  defective  in  point  of  law 
for  want  of  livery,  yet  equity,  which  supplied  that  defect, 
did  still  charge  the  land,  and  it  ought  not  to  be  in  the 
power  of  the  heir  at  law  to  cKarge  it,  by  acknowledging 
judgments  in  prejudice  to  sach  equity :  the  rather  because 
the  mortgagor  had  covenanted  for  him  and  his  heirs  to 
make  any  further  assurance,  so  that  when  the  land  de- 
scended upon  the  heir  charged  with  this  mortgage,  he  was 
in  the  nature  of  a  trustee  for  the  mortgagee  till  {hie  money 
was  paid,  and  could  not  incumber  it;  and  though  the  cre- 
ditors had  not  any  notice  of  this  mortgage,  yet  they  should 
be  bound  in  this  case;  because  they  were  not  put  in  a 
worse  condition  than  they  ought  to  be,  namely,  to  be  post- 
poned to  the  mortgage  \ 

Upon  this  principle,  in  a  case  where  A.  surrendered  his 
copyhold,  by  way  of  mortgage  for  money  lent,  and  the  sur- 
render  was  not  presented  at  the  next  court,  according  to 
the  custom  of  the  manor;  and  then  ^.  became  a  bank- 

*  Burgh  V.  FrandSf  sBac.    Cas.  temp.  Finch,  28. 
Abr.  643;    1  Eq.  Ca.  Abr.        "JBiirgA  v.  IVflncii,  Finch's 
320,  pi.  I ;  and  see  1  P.  Wms^    Rep.  28 ;  Nels.  Rep.  183* 
279;  2  Ibid.  491. 
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MORTGAGE,   nipt,  and  the  assignees  were  admitted,  and  brought  their 

— ejectment ;  and  the  surrenderee  of  the  copyhold  brought 

his  bill  in  equity  to  be  relieved.  Lord  Cowper  granted  a 
perpetual  injunction  in  behalf  of  the  surrenderee ;  and,  al« 
though  it  was  urged  that  the  creditors  of  the  bankruptcy 
were  equally  upon  valuable  considerations  as  the  surren- 
deree,  and,  having  the  title  at  law,  ought  to  be  preferred, 
yet  thOrt  argument  was  overruled ;  because  the  other  cre- 
ditors, of  the  bankrupt  did  not  lend  on  the  credit  of  the 
land|  as  the  mortgagee  did;  and  therefore,  where  such 
creditors  came,  under  the  bankrupt,  to  charge  the  lands, 
they  ought  to  stand  in  his  place,  and  come  under  the  same 
obligation  of  conscience  to  make  good  the  defective  secu- 
rity'. 

And  the  reason  of  the  difference  between  these  cases  is, 
that  where  there  are  two  persons  that  have  equal  equity, 
both  being  equally  purchasers  of  the  same  property  for  a 
valuable  consideration,  there,  those  that  have  the  legal  title 
shall  prevail,  because  there  is  no  equity,  to  take  firom  such 
person  the  title  that  he  hath  gained  at  law;  but,  if  the  con- 
tending parties  in  equity  have  not  equal  equity  (as  was  the 
case  in  Burgh  y.  Francis,  and  Tajfhr  v.  Wkeeier,  because 
the  one  creditor  had  intended  to  secure  himself  by  the 
mortage  of  the  copyhold^  whereas  the  other  creditors  had 
trusted  merely  to  the  bankrupt's  personal  security,  and, 
consequently,  had  not  equal  equity  to  have  the  land  applied 
for  the  payment  of  their  debts,  as  the  former,  who  looked 
to  that  in  particular)  those  that  have  the  greatest  equity 
shall  be  relieved  against  the  legal  title  ^. 

Also,  if  a  clause  be  contained  in  the  first  mortgage-deed, 
suJLing  it  a  security  for  further  sums  borrowed,  subsequent 
loans  will  have  relation  to,  and  be  taken  as  part  of,  the 
original  transaction ;  and  they  must  be  paid  before  a  second 

""  Taylor  v.  Wheeler,  %  3Bac.Ab.664;  lP.W.280. 
Vem.  564 ;    2  Salk.  449 ;        y  Vid.  Pow.  Mortg.  437. 
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intervening  mortgage,  (if  the  second  mortgagee  had  notice   MORTGAGE. 
of  the  clause  in  the  first  mortgage),  although  the  first  mort-  ' 

gagee  had  notice  of  it  at  the  time  of  advancing  more 
money,  and  the  second  mortgagee  will  not  be  allowed  to 
redeem  the  first  mortgagee,  without  paying  as  well  the 
money  lent  after,  as  that  lent  before  the  second  mortgage 
was  made ;  for  it  was  the  folly  of  the  second  mottgagee^ 
with  notice,  to  take  such  security  *. 

But  here  we  must  particularly  attend  to  the  distinction 
between  notice  previous  to  the  time  of  the  lending  the 
money  by  the  puisne  ihortgagee,  and  notice  at  the  time  of 
purchasing  in  the  elder  incumbrance ;  for  although  a  puisne 
mor^agee  had  actual  notice  of  a  second  incumbrance  at 
the  time  of  purcha^ng  in  the  prior  security  to  cover  his 
own,  yet  he  will  be  protected,  because  that  is  the  very 
circumstance  which  shows  the  necessity  of  his  so  doing*. 

This  latter  rule,  however,  must  be  understood  with  an 
exception  relative  to  the  case  of  purchasing  of  a  trustee^ 
for  a  purchaser  or  mortgagee  shall  not  protect  himself  by 
taking  a  conveyance  from  a  trustee,  if  he  hath  notice  of  the 
trust  at  the  time  of  getting  it  in.  And  therefore  where  B,  . 
being  possessed  of  a  term  for  years,  hi^d  made  a  voluntary 
settlement  thereof  in  trust  for  herself  for  life,  remainder  to 
/.  her  daughter,  for  life,  remainder  to  the  children  of  her 
daughter  by  her  then  husband ;  and  /.  afterwards  mort* 
gaged  the  lands  in  question  to  S.  who  pretended  he  had 
no  notice  of  the  settlement ;  /.  in  the  mortgage-deed,  being 
called  the  daughter  and  heir  of  B.  but  that  afterwards, 
hearing  ofit.  he  got  an  assignment  of  the  term  from  the 
trustees.  The  Court  resolved  that,  although  a  purchaser 
might  buy  in  an  incumbrance,  or  lay  hold  of  any  plank  to* 
defend  himself,  yet  he  should  not  be  protected  by  taking  a 
conveyance  firom  a  trustee,  after  he  had  notice  of  the  trust ; 

*   Gordon  v.    Graham^  7        *   1  Vem.  188;     2  Vent. 
Vin.  Abr.  5a,  pi.  237.  339 ;  a  Ves.  574. 
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MORTGAGE,    for,  in  that  case,  he  himself  became  the  trustee,  and  most 
not,  to  save  himself,  be  guilty  of  a  breach  of  trusts 

And  even  a  fine  levied  by  a  purchaser,  for  full  considera- 
tion, with  notice  of  a  trust,  to  strengthen  his  estate,  will 
not  bind  the  cestui  fue  trust,  although  there  be  five  years 
non-claim ;  for  he,  having  purchased  with  notice,  is  but  a 
trustee,  notwithstanding  any  consideration  paid  by  him; 
and  the  estate  not  being  displaced,  the  fine  cannot  bar ;  but 
a  fine  and  non^^laim  will  be  a  bar  in  equity,  if  a  purchaser 
hath  not  noticed 

But  yet  it  has  been  determined,  that,  if  cestui  que  trusty 
tenant  in  tail,  be  the  mortgagor,  and  join  with  the  trustees 
in  making  the  conveyance,  it  will  be  good  and  valid; 
they  being  considered  as  trustees  purely  for  the  tenant  in 
tail  to  preserve  his  estate  only,  and  not  to  stand  in  opposi* 
tion  to  him,  for  the  sake  of  those  who  are  to  come  after 
him^ 

Also  if  the  eigne  incumbrance  1>e  purchased  in«  after  a 
decree  in  rem,  by  a  creditor  party  to  that  decree,  it  will 
not  protect  him,  although  he  had  not  notice  of  any  prior 
incumbrance  at  the  time  he  lent  his  money,  as«  in  this 
case,  notice  or  not  is  immaterial ;  for  the  decree  binds  the 
purchaser,  and  the  vendor  can  give  no  title,  when  the 
right  of  the  land  is  adjudged  to  another,  and  the  party  who 
gained  the  suit  hath  a  title,  by  the  decree,  to  cany  it  into 
execution  on  the  land,  into  whose-ever  hands  it  may  afkep- 
wards  come*.  Lord  Chancellor  Hardwicke  has  said,  tiiat 
there  was  no  case  wherein  it  had  been  determined  that 
a  puisne  incumbrancer,  a  party  in  a  cause,  and  a  decree 
made  in  that  cause,  for  satisfaction  of  incumbrancerB 
according  to  their  respective  priorities,  having  taken  in  a 


*  Pye  V.  George,  2  Salk.  125;   3  Vem.  194;  1  Atk. 

680;    Rep.    temp.  Talbot,  475. 

260;    Saunders  v.  Dehew,  2  '  Elle  y.  Osborne,  2  Vem. 

Vem.  271.  754 ;  1  Eq.  Ca.  Abr.  3IB5,  3, 

«  Cited  Bovey  v.  Smith,  «  2  Ch.  Ca.  48 ;  2  Yes. 

1  Vern.  149;  2  Chan.  Cas..  477. 
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prior  to  tack  to  his  puisne  incumbrance,  should  be  allowed  MORTGAGE. 
to  make  use  of  it  in  any  other  shape  than  that  in  which  ^ 

the  original  incumbrancer  might  use  it,  had  no  such  pur- 
chase been  made.  He  thought  it  would  be  most  mischie- 
Tous  and  pernicious,  if  the  Court  should  allow  the  doctrine 
of  tacking  to  be  carried  to  that  extent ;  fir8t,-taking  it  upon 
the  terms  of  the  deci^ ;  all  those  decrees,  where  there  were 
several  incumbrances  before  the  Court,  a  sale  directed,  and 
every  thing  necessary  to  clear  the  estate,  in  order  to  that 
sale,  proceeded  on  the  foundation,  that  the  rights  of  the 
parties  were  to  be  taken  as  they  stood  at  the  time  of  the 
decree;  and  therefore  they  directed  an  inquiry  into  the  ' 
priorities.  What  then  were  those  priorities  ?  Why  such 
as  they  stood  at  the  time  of  the  decree :  not  that  afierwards, 
the  priority  should  be  varied.  The  siense,  reason,  and 
justice  of  the  case  required  it  should  be  so ;  for  otherwise, 
if  (where  an  incumbrancer,  or  an  estate  which  was  afiected 
with  several  charges,  brought  a  bill  for  satis&ction  thereof, 
and  there  were  all  proper  parties  and  a  decree  for  it,  as  ' 
between  himself  and  the  owner  of  the  equity  of  redemption, 
some  of  the  incumbrances  being  prior,  others  posterior  to 
his)  one  of  those  defendants,  who  happened  to  be  prior  to 
him,  was  allowed  to  convey  to  another  defendant,  who  , 
was  puisne  to  him,  it  would  shut  out  the  plaintiff  after  the 
decree  made,  at  which  time  the  rights  were  considered. 
What  would  be  the  consequence  ?  Nothing  could  lay  a 
foundation  for  greater  collusion  and  contrivance,  between 
the  parties,  to  exclude  each  other,  than  such  a  liberty  would, 
and  that  to  the  great  deceit  of  the  plaintiff;  for  then  a  man 
would  lose  his  costs  by  such  a  proceeding,  although  he  had 
a  right  to  his  debt,  principal,  interest  and  costs,  according 
to  the  respective  prioriti^ ;  that  was  the  direction  of  this 
decree :  and  there  was  a  sufficient  fund,  according  to  the 
then  right  of  the  plaintiff,  to  pay  all  that  was  due ;  but  if 
were  permitted,  after  a  decree  was  made,  two  of  these 
its  might,  by  a  collusion,  give  a  third  incumbrancer 
in  1^8  debt,  and  it  would  be  worth  while  to  do  so. 


^^g  BLSMENT8    OF        [bOOK  IT.  PABT  I^ 

MORTGAGIL   in  order  to  exclod^  another^  >vho  happened  to  be  a  second 

' incumbrancer.   It  would  be  carrying  securities  to  maiket  in 

thatmanner,  whereby  the  purchaser  of  them  should  not  only 
stand  in  the  place  of  the  party  selling,  but  would  acquire  a 
new  equity,  which  it  would  be  mischievous  to  allow  ^ 

And  the  law  is  the  same  as  to  purchasers,  incumbrancers 
who  are  not  parties  in  the  suit,  but  who  could  come  in 
under  the  decree ;  for  they  must  come  in  upon,  and  submit 
to,  the  terms  of  that  decree,  though  no  parties  ^. 

But  a  third  mortgagee  may  purchase  in  and  defend  himself 
by  a  first  mortgage,  notwithstanding  a  suit  be  depending 
between  the  respective  mortgagees.  For  where  the  second 
mortgagee  filed  his  bill  against  the  first  and  third  mortga- 
gees to  be  let  in  to  pay  ofi*  the  first  mortgage,  and  that 
then  the  estate  should  be  sold,  his  own  mortgage  paid, 
and  the  third  be  satisfied  out  of  the  remainder ;  and  pend- 
ing the  suit  the  third  mortgagee  bought  in  the  first  mort* 
gage ;  it  was  determined,  that  by  this  he  had  gained  a 
priority,  and  should  be  paid  his  whole  money  before  the 
second  mortgagee  ^.. 

And  though  it  is  only  a  decree  to  account,  and  not  such 
an  on^  as  puts  a  conclusion  to  the  matter  in  question,  yet  it 
•  is  still  such  a  suit,  as  affects  people  with  notice  of  what  is 
doing.  But  no  case  has  gone  so  far,  and  it  would  be  veiy 
inconvenient,  if  where  money  is  secured  upon  an  estate, 
and  there  is  a  question  depending  in  Chancery  upon  the 
right  of  or  about  the  money,  but  no  question  relating  to  the 
estate  upon  which  it  is  ^cured,  but  it  is  wholly  a  collateral 
matter,  as  to  say  that  a  purchaser  of  the  estate  pending 
that  suit  should  be  affected  with  notice  by  such  impli* 
cation  as  the  law  creates  by  the  pendency  of  the  suit  K 

^  Worthy  V.  Birkhead,  2  al.    i  Brow.  Cha.  Rep.  63 ; 

Ves.  571 ;  6.  C.    3    Atk.  S.  L.  Turner  v.    Bichmo/ndi 

8og;  3  Vem.  535 ;  and  see  9  Vem.  66,  81. 

Bristol  V.   Hungefford,    2  *  Mead  v.  Lord  Orrery,  3 

Vem.  524.  Atk.  336 ;  and   S.  L.  Ibid. 

«aVesa575.  39a. 

^  Babinson  v.  Davison  et 
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Nor  ig  the  property  of  goods  affected  by  reftflon  of  a  lis  houtgao^ 
pendens,  the  chief  indication  of  ownership  in  personal  things  —————* 
being  the  possession  ''• 

But,  in  case  of  a  real  purchaser  for  a  valuable  conside- 
ladon,  pendente  lite,  the  plaintiff  will  be  held  to  strict  proof 
of  his  own  title.  Thns^  where  a  bill  was  brought  by  S. 
against  C*  to  have  the  benefit  of  a  decree,  obtained  i^inst 
L.  for  the  recovery  of  a  leasehold  estate  held  of  the  Dean 
and  Chapter  of  St.  Paul's ;  C.  being  a  purchaser  of  this 
estate  from  £•  pendente  lite,  hut,  as  w^s  proved,  for  the  fell 
value,  and  without  any  notice  of  5/s  claim,  or  any  actual 
notice  of  the  suit :  for  the  plaintiff  it  was  insisted,  that 
this  purchase,  mnde  pendente  lite,  was  to  be  considered  as 
made  under  an  implied  and  Constructive  notice ;  but  the 
court  said,  that  although,  where  there  was  a  conveyance 
made,  pendente  Ute,  without  any  valuable  consideration, 
and  to  avoid  and  elude  a  decree,  it  ought  to  be  highly 
discountenanced,  and  though  the  alienation  were  for  ever 
so  good  a  consideration,  the  purchase,  if  made  pendente 
Ute,  was  nevertheless  to  be  set  aside,  yet,  where  there  was 
area!  and  fair  purchaser,  without  notice,  it  would  be  a 
very  hard  case,  especially  in  a  court  of  equity  K 

But  it  seems,  that  a  decree  in  a  court  of  equity,  for 
money,  does  not  bind  a  purchaser  for  a  valuable  conside* 
ration,  without  notice  thereof,  any  more  fhan  a  judgment 
at  law ;  for  a  decree  is  not  of  superior  force  to  a  judgment; 
nay,  its  effect  is  inferior ;  and  where  it  is  said  a  decree  is 
equal  to  a  judgment,  or  to  be  paid  equally  therewith^  this 
must  be  intended  only  out  of  the  personal  estate,  for  a 
decree  for  a  debt  does  not  bind  the  real  estate,  it  acting 
only  in  personam,  not  in  rem ;  and  the  remedy  upon  a  decree 
to  afiect  the  land,  is  only  for  a  contempt,  whereupon  the 
party  proceeds  to  a  sequestration,  and  that  is  but  a  per^ 

*  a  Ves.  jun.  244.  *  Sorrel  v.   Carpenter^  a 

Wms.Rep.482. 
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MORTGAGE.    Bonal  procesB,  as  appears  by  its  falling  and  abating  by  the 

death  of  the  party  ". 

But  a  decree  is  no  notice  to  a  mortgagee^  after  the  cause 
is  ended  \ 

If  a  mortgage  be  made,  and  afterwards  a  conunission  of 
bankruptcy  be  taken  out  against  the  mortgagor,  and  the 
commissioners  make  an  assignment  of  the  estate ;  and  then 
^  money  be  lent  to  the  mortgagor  on  a  second  mortgage,  the 
mortgagee  having,  no  actual  notice  of  the  commission,  in 
such  case,  although  the  puisne  mortgagee  purchase  in  the 
first  security,  yet  it  will  not  protect  the  mortgage  subse* 
quent  to  the  commission  of  bankruptcy.  The  reason  for 
which  appears  to  be,  that  a  commission  of  bankruptcy  is 
an  act  of  public  notoriety,oby  which  all  men  are  bounds 
on  the  ground  of  presumed  notice  \  And  indeed  it  seems 
as  reasonable,  that  a  purdiaser  should  be  denied  the  benefit 
of  protecting  himself  by  the  piurchaser  of  a  prior  incum- 
brance, after  a  commission  of  bankruptcy  sued  out,  and 
before  the  assignment  of  the  efiects,  as  after  a  decree ;  for 
a  commission  of  bankruptcy  is  a  public  act  of  the  court, 
and  operates  as  a  decree  tn  rem ;  in  which  respect  it  difiers 
from  a  decree  for  money,  or  a  judgment  on  a  pecsonal 
action,  and,  though  an  ex  parte  proceeding  at  first,  ye^  if 
it  be  not  afterwards  superseded,  the  property  of  the  bank- 
rupt is  thereby  determined  to  belong  to  his  creditors  in  an 
equal  proportion,  according  to  their  several  demands;  and 
it  difiers  from  an  act  of  bankruptcy,  which  is  of  so  secret  a 
.  nature,  that  it  is  impossible  to  be  known,  and  has  no 
visible  operation  until  coupled  with  a  commission. 

And  if  a  purchaser  has  notice  before  the  execution  of 

■  Searie  v.  Lund^  a  Vem.  "  Hawkins  v.   Taybr,  U 

88 ;  1  Eq.  Abr.  332,  pi.  4 ;  2  aL  2  Vem.  29. 

Ch.  Ca.  48 ;  and  see  3  Wms.  "*  Hitchcock  v.  Sedgwick, 

401 ;  and  Ca.  temp.  Talbot,  2  Vem.    156 ;    Cas.   temp. 

217;  2  P.  Wms.  622;  1  Talb.  70, 
Ves.  496. 
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the  conveyance,  it  will  bind  him,  although  he  had  no  MORtaAOE. 

notice  before  he  had  paid  his  money ;  for  it  is  all  but  one  

transaction  '. 

As  to  what  will  be  deemed  notice  of  an  incumbrance,  ^^^  ^'^^  ^ 
it  is  to  be  observed,  that  not  only  actual  notice,  as  the  being 
a  paity  to,  or  served  with  a  copy  or  other  express  notice 
of  it,  will  fix  a  person  with  notice,  but  also  the  knowledge 
of  any  circumstance  which  would  lead  to  a  knowledge  of 
the  fact.  Therefore,  where  a  purchaser  cannot  make  out  a 
title,  but  by  a  deed,  which  would  show  an  incumbrance, 
he  will  be  presumed  to  be  cognizant  of  it ;  for  it  was  gross 
neglect,  that  he  sought  not  after  ifi. 

So,  if  a  deed^  by  which  a  prior  charge  is  made  upon  an 
estate,  be  delivered,  among  other  papers  relating  to  the 
title,  to  an  intended  purchaser,  he  will  be  taken  to  have 
notice  of  the  prior  incumbrance ;  it  being  necessarily  pre- 
sumed, that  so  material  a  circumstance  could  not  escape 
his  notice,  or,  if  it  did,  it  must  be  through  gross  neglect '. 
And  the  adherence  to  this  rule  of  equity  is  so  strict,  that, 
although  there  be  no  positive  notice  contained  in  the  deed, 
yet  if  there  be  words,  from  which  the  existence  of  a  prior 
incumbrance  must  necessarily  be  implied,  it  will  be  suffi- 
cient to  charge  a  purchaser '. 

In  short,  whatever  is  sufficient  to  put  the  party  diarged 
with  notice  upon  an  inquiry,  is .  good  notice  in  equity : 
thus,  where  infants,  entitled  to  an  estate^  found  a  person 
in  possession,  and  received  rent  of  him  for  ten  years  after 
they  came  of  age,  this  was  held  to  be  a  sufficient  notice  of 
a  lease  made  by  their  guardians,  and  a  ground  from  whence 
to  conclude  that  they  had  ratified  it ;  for,  finding  a 

'  Wtgg  v.  Wigg,    1  Atk,  •  Ferrers  v.  Cherry  et  al. 

382.                                         ^  2Vern.  384. 

^    Drapers    Campany    v.  *  Marrett  v.  Paske,  t  Atk. 

Yardley  et  al.  2  Vern.  '602  ;  54 ;       and    see    Coppin   v. 

Diinchy.  Kent,  1  \em.  260,  Femyhaugk,     i     Bro.    Ch. 

319;    Moore  v.   Bermet,   2  Rep.  291. 
Ch.  Ca.  246. 
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UQ^TQIiQS.   person  upon,  their  estat^^  was  sufficient  to  put  thmn  upon 
'  :        inquiry*. 

So,  where  a  person  claims  under  a  conveyance  mide 
by  a  remainder-man,  where  there  is  an  estate-tail  prior  to 
the  estate  of  him  under  whom  he  purchased,  it  is  incum- 
bent on  him  to  see  whether  that  estate  be  spent ;  for,  if  it 
be  not,  he  will  be  considered  as  having  notice  of  it  ^ 

And  it  is  to  be  remembered,  that  in  all  these  cases,  no- 
Hce  to  a  man's  scrivener,  attorney,  agent,  or  counsel,  is 
notice  to  the  party  himself  \ 

And  though  the  person  transacting  the  business,  act  only 
as  agent  to  the  solicitor,  actually  employed  by  the  parties, 
it  will  make  no  difference,  for  such  agent  will  be  cou- 
udered  as  the  solicitor  for  the  parties,  and  what  is  known 
to  him  will  be  constructive  notice  to  them.  And  the  law 
is  the  same,  though  one  person  be  solicitor  or  agent  for 
both  parties ;  nor  is  it  material  on  whose  recbmmendatio& 
or  advice  the  agent  was  employed ;  for,  per  Haidwicke, 
Chanc.  it  would  be  very  incojivenient  and  mischievous  io 
take  into  ccmsideration  from  whence  an  agency  arose :  and 
it  is  very  common  in  marriage  settlements,  for  the  same 
counsel  or  attorney  to  be  employed  on  both  aides ''. 

Examining  a  title  in  one  transaction,  in  the  ordinary 
course  of  business,  which  cannot  be  supposed  to  make  any 
impression,  as  to  any  Aiture  event,  will  not,  however,  operate 
as  constructive  notice  to  an  agent  in  general,  or  counsel, 
or  attorney,  to  affect  his  client  on  a  subsequent  transaction, 
and  in  another  business  at  a  distant  period ;  for,  an  ag^t 
or  counsel  cannot  be  supposed  to  remember  eve^  parti- 
cular circumstance  contained  in  deeds  or  papers  that  come 

*  Sffdth  V.  low,  1  Atk,  1  a  Ves.  368 ;  ShelAm  v.  Cox, 
Atk.  490.  Ambl.  624. 

«  Kelsall  r.Bennet,  1  Atk.  r  Le  Neve  v,  Le  Neve,  1 

S^**  Ves.  64;   Sheldon  v.  Coi, 

*  See  Merry  v.  Abney,  i  Amb.  Rep.  624 ;  and  sec 
Ch.Ca.38iisAiyv.-R1f/ie,  3  Atk.  37. 
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under  his  perusal  *.    And  Lord  Hardwicke,  ia  the  case  of  IfOBTQAOB, 
Warwick  v.  Warunek^  expressed  his  approbation  of  diis   — — — — 
distinction,  and  said,  that  the  rule  that  notice  must  be  in  the 
same  transaction  should  be  adhered  to,  otherwise  it  would 

■ 

make  purchasers  and  mortgagees  titles  depend  altogether 
on  the  memory  of  their  counsellors  and  agents,  and  oblige 
them  to  apply  to  persons  of  less  eminence  as  counsel,  as 
not  being  so  likely  to  have  notice  of  former  transactions. 

A  mortgagee  may  tack  a  puisne  to  an  eigne  incmn- 
brance,  notwithstanding  an  intennediate  judgment  at  law; 
for  though  of  record,  it  will  not  affect  him,  unless  it  be 
prored  that  he  had  express  notice  before  he  lent  his 
money.  But  it  was  argued  in  the  case  cited  below, 
that  though  judgmeiits  were  of  record,  and  a  purchaser 
was  bound  to  take  notice  of  them  at  law,  yet,  in  equity, 
where  the  conusee  of  a  judgment  comes  to  be  helped  to 
extend  his  judgment  against  a  purchaser,  he  must  prove 
express  notice  of  the  judgment,  in  the  purchaser,  or  else 
shall  never  be  relieved  against  him^. 

And  if  there  be  several  mortgages  of  lands  lying  in  a 
registered  county,  each  of  them  being  registered  in  their 
proper  order,  and  afterwards  the  mortgagee  eigne,  having 
the  legal  estate,  advance  a  further  sum  of  money  to  the 
mortgagor,  the  registry  of  the  intermediate  incumbrances 
will  not  be  constructive  notice  of  them  to  him,  to  take 
from  him  the  benefit  of  protecting  himself  by  his  legal 
title ;  for  though  the  statute  avoids  deeds  not  registered, 
as  against  purchasers,  yet  it  does  not  give  subsequent  con* 
veyances,  registered,  any  forther  force  against  prior  con- 
veyances, registered,  than  they  had  before ;  and  therefore 
the  subsequent  mortgagee  ought  to  have  given  notice  to  the 
eigne  mortgagee  when  he  advanced  his  money ;  for  though 

*  Case  of  Lord  Falcon^  *  3  Atk.  294. 

bridge,    cited  2  Ves.  369;  *  Churchill  v.   Grove^    i 

Ibid,  370,  S.C;  Worsleu  v.  Ca.  Ch.  35;  and  see  .Gres- 

Earl  of'  Scarborough,  3  Atk.  wold  y*  Marsham,  2  Ch.  Ca. 

Z92.  170. 
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MORTGAGE,    mortgagee  eigne  mi^ht  have  searched  the  register,  yet  he 
— -—  ^ijg  uQ^  bound  to  do  it^,  '  And  this  construction  of  the 
registering  act,  appears  to  be  consonant  to  the  general 
principles  of  law  and  equity ;  tbr,  if  the  second  mortgagee 
had  used  due  diligence,  he  might  have  informed  himself 
by  the  register,  who  was  the  prior  mortgagee,  and  by 
serving  an  actual  notice  upon  him,  effectually  secured 
himself  against  any  further  loan;  and,  therefore,  this  case 
falls  within  the  common  rule,  that  where,  of  two  persons 
equally  innocent,  or  equally  blameable,  one  must  suifer, 
the  loss  shall  be  left  with  him  on  whom  it  has  fallen.   The 
second mortgageehavingno  more  claim  to  equity  than  the 
first,  the  former  will  be.  left  in  possession  of  the  benefit 
the  law  gives  him,  of  protecting  himself  by  the  legal  estate*. 
For  the  intent  of  the  act  was  to  secure  subsequent 
purchasers  and  mortgagees  against  prior  secret  convey- 
ances, by  letting  a  subsequent  purchaser,  who  had  re> 
gistered,  prevail  against  a  prior  secret  conveyance,  of 
which  he  had  no  notice;  but  if  he  had  notice  of  a  prior 
conveyance^  which  vested  the  property,  that  could  be  no 
secret  conveyance.    The  statute  did  not  say,  that  the 
subsequent   purchaser  should   not  be   affected   by  any 
equity  whatsoever ;  therefore,  though  the  manifest  opera- 
tion of  it  was  to  vest  the  legal  estate  according  to  the 
prior  registering,  yet  it  was  left  open  to  all  equity ;  for 
there  was  no  danger  to  the  subsequent  purchaser,  who  if 
he  had  notice  of  the  prior  good  conveyance  might  refuse 
to  purchase  * . 

And  it  should  seem,  that  a  puisne  mortgagee,  where  there 
are  several  incumbrances  registered,  shall  protect  himself, 
by  purchasing  in  an  eigne  incumbrance,  which  brings 

*  Bedford  v.  Backhouse,  •  Le  Never.  Le  Neve,  3 
1  El}.  C^.  Abr.  615,  pi.  12 ;  Atk.  646;  and  see  CAeoal 
Wri^hiMonei  at.  v.  Hudson  v.  McAo&,  Strange,  664;  and 
e^  a/.  2  Eq.  Ca.  Abr.  609,  Sheldon  v.  Cox,  Amb.  Rep. 
pl.  7.  624;.    Forhs    V.    Demston, 

*  Pow.  Mort.  501,  3d  ed.  cited  1  Vis.  67. 
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with  it  the  legal  estate :  for  this  case  appears  to  fall  within  MORTOA€JS« 

the  same  reason  as  the  last,  it  being  evident,  from  the  • 

preamble  of  the  2  &  3  Anne,  c.  4,  that  the  object  of  the 
legislature,  in  jthat  statute  (which  laid  the  foundation  of  the 
subsequent  registering  a^ts)  was  to  enable  the  mortgagofs 
to  give,  such  satisfactory  security  to  monied  men,  as  would 
induce  them  to  luivance  their  money,  on  landed  security, 
to  persons  in  trade*  which  it  v^as  thought  would  tend  to 
the  national  benefit  The  mode  adopted  by  the  legisla* 
ture  to  effect  this  purpose,  was,  to  secure  them  against  ^ 

prior  claims,  by  establishing  a  register,  where  all  incum*- 
biances  that  affected  the  estate  might  be  seen;  and  by 
giving  securities  registered,  though  posterior  in  date,  a 
priority :  but  it  was  not  necessary  to  alter  the  law,  as  to 
the  priority  amongst  incunibrances  registered ;  for,  if  a 
mortgagee  neglects  searching  the  registry,  he  ceased  to; 
be  an  object  of  legal  favour ;  and  if  he  searches,  and, 
notwithstanding  there  is  an  incumbrance  prior  to  his, 
lends  his  money,  he  takes  the  equitable  estate  only,  with 
notice,  and,  having  voluntarily  accepted  it,  of  course  be-r 
comes  liable  to  the  incidents  and  contingencies  to  which 
that  kind  of  security  is,  in  its  nature,  exposed.    The  true 
construction  of  the  act,  therefore,  seems  to  be,  that  it  has 
left  mortgagees,  whose  incumbrances  are  registered,  in  th^ 
same  situation,  as  to  each  other,  as  they  were  previous  to 
these  statutes.    In  which  case,  the  puisne  mortgagee, 
having  purchased  in  the  first  incumbrance,  would  have 
been  entitled  to  a  priority.;  he  having  the  best  title  in  law, 
and  as  much  equity  as  the  mesne  mortgagee'. 

But  a  subsequent,  mortgagee,  having  actual  notice  of  a 
prior  mortgage,  although  not  registered,  will  not,  it  seems, 
gain  a  priority  by  registering,  because  such  conduct  iii 
considered  in  equity  as  fraudulent,  and  the  party  has  already 
that  notice  which  the  actof  parlifiment  intended  he  should 
have*. ' 

'   And    see  Pow.  Mort.        •  Cowp.  Rep.  71  a. 
504,  3d  edit. 
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MOMOAO& 

•  6,  Out  tf  what  Rmd  Martgagei  are  ioberedeemtd(i). 

Cot  of  wbtt  It  is  a  role  in  equity,  that  if  a  person  die^  Uvrng  t 

^  to^bTiS^  variety  of  funds,  one  of  which  must  be  saddled  wiA  t 
deemed  ^ebt,  and  he  do  nothing  from  whence  an  inference  can  be 

drawn,  which  fond  he  meant  should  be  applied  te  dit^ 
charge  it,  it  shall  be  paid  out  of  tlial  fond  which  reoeifed 
the  benefit  of  it.  Hence,  if  money  be  borrowed  upon 
mortgage,  and  tike  mort^gor  die,  leaving  both  real  and 
personal  estate,  and  charge  neither  of  (iieea  speeUicaiiy 
with  the  payment  of  the  debt,  the  latter  shall  be  burdetied 
therewith ;  for  the  debt  being  personal,  the  peMond  atsets 
ought  to  be  first  applied  to  discharge  it. .  And,  lherefbie» 
an  executor  haying  assets,  is  compellable  to  redeem  moit- 
gages  for  the  benefit  of  the  heir '^{s).'  And,  although  Ihere  be 
no  bond  of  covenant  firom  the  mortgagor  to  the  mortgagee, 
to  secure  the  payment  of  the  money  lent,  it  makes  no  dif^ 
ference ;  and  the  heir  or  devisee  of  the  mortgagor  mayi 
notwithstanding,  compel  an  application  of  the  personal 
estate,  to  pay  ofi*  a  mortgage  K  For,  per  ear.  every  moit- 
gage  implies  a  loan,  and  every  loan  implies  a  debt ;  and 
though  there  be  no  covenant  nor  bond,  yet  the  personal 
estate  of,  the  borrowers  of  course  remains  liable  to  pay 
ofi^  the  mortgage.'* 
But,  altliough  a  specialty  creditor  may  sue  either  the 

^  Cope  v.  Cope,  2  Salk.  Sir  John  Napier,  ^Bto^V^x, 

449;    S.  C.  £q.  Ca.  Abr.  Ca.  14;    Hard.  512. 

269 ;  1  Ch.  Ca.  74,  271  ;  2  *  King  v.  King  and  Erniw, 

Ch.  Ca.  5 ;  Cas.  temp.  Talb.  3  P.  Wms.  358 ;  and  see  S.  L 

54;  Eari  of  Belvidere   v.  Meynell  v.  Haioard,  Prec. 

Rochfort,  6  Bro.  Par.  Ca.  Chan.  61. 
520 ;  Lord  Howard  et  aL  v. 

(1)  See  a  very  full  investigation  of  this  head,  Pow. 
Mortg.  3d  edit.  98 ;  4th  ed.  803. 

(2)  But  this  rule  holds  only  as  between  the  heir  or 
devisee  of  an  estate,  and  not  as  to  the  interest  of  i^editors. 
See  2  Ves.  jun.  64. 


hek  or  ^eoutor^  aad,  in  eith v  cme,  nriil  be  eriiitl^  to  momqaok 
the  be«i0fit  of  lua  security ,  "yet  if  the  heir  be  charged  in  ■  ■■ 

debt,  when  the  executor  hath  aaseta,  the  heir  may,  in 
wpity,  co«ipel  the  executor  to  pey  the  debt. 

And  en  kare$faciw,  es  well  es  asi  Aew  mmhu^  wffl  mom 
beeilewed  the  benefit  of  having  the  iwl  eatate  diaencom- 
band  for  him.  Tb^efoie,  Ti^ece  Jf.  devised  his  lands  at 
IL  then  in  mortgage  ior  iigoof.  to  A.  in  tail,  remainder 
erer,  anA  other  landa  to  T.  aobjeot  to  the  payment  of  his 
debtor  in  case  hia  peiaonal  estate,  and  other  estates,  de« 
▼iaed  £^r  that,  porpoae,  ahould  not  prove  anfficient  to  satisfy 
all  of  tfaem;  the  court  waa  of  opinion,  that  the  peraonal 
estate  must  be  fixat  applied  to  pay  the  1,300/.  as  a  debt 
of  Ae  ieatator,  and  that  the  real  estate,  devised  for  pay-* 
■laitt  tfMeaaof,  should  not  be  liable,  unless  the  personal 
vaainaafficiant^. 

And,  the  widow's  customary  moiety  of  the  personal 
astste  in  the  province  of  York,  will  be  liable  to  such  debt 
on  mortgage.  Therefore,  on  a  question  between  the  widow 
and  the  nephew,  who  was  devisee  of  the  real  estate,  wfae* 
ther  a  mortgage  debt  of  the  testator  should  be  paid  out  of 
the  real  or  personal  assets,  it  waa  resolved,  that  the 
peraoiia}  eatate  should  be  liable'* 

And  ao,  of  the  cuatomary  or  orphani^e  part,  by  the 
costom  of  London  '*, 

And,  althou^  the  security  be  in  the  nature  of  a  Welsh 
moitgage,  and  there  be  no  certain  time  for  redemption, 
yet  the  rule  is  the  same  as  to  the  application  of  the  assets'". 

But,  although  the  personal  estate  is  the  proper  fund  out 
mortgages  are  to  be  paid  off,  yet,  if  the  testator 


*  Hotoel  v.   Price,  Prec.  *  Pockley  v.  Pockley,    1 

Ch.  477;  Gray  v.  Gray,  i  Vem.  36;    S.  C.  by  name 

Ch.  Ca.  296 ; .  Chichester  v.  of  Popley  v.  Popley,  1  Ch» 

Philips,  Hide  v.  Hale,  cases  Ca.  84. 

cited    tiiere  ;    Bartholomew  "*  Ball  v.  Ball,  cited  2  P. 

V.  jKo^,   i  Atk.  Rep.  487  ;  Wms.  335. 

end  see  Grey  v.  Minithorpe,  ^  Howcl  v.  Price,  PreQ* 

3  Ves.  jun.  106 ;  and  lb.  109.  Ch.  477. 

c  c  2 


•  gj  KLBMENTS   OF         [BOOK  II.  FAftT  II. 

« 

MORTGAGE,  expressly  exempts  it,  this  alters  the  case,  and  will  exotierate 

I   ■  it.    Thus,  where  Sir  William  Lemony  possessed  (rf  a  real 

and  personal  estate,  the  former  incumbered  by  serend 

mortoiges  of  his  ancestors,  made.  his. wiU^  in  wluch  he 

\desired  all  his  debts  to  be  disdiarged  by  his  execntore, 

'**  meaning  those  only  of  my  own  contracting,  not  those 

.  heavier  debts  charged  by  my  family : ''  and,  after  giving 

several  legacies,  gave  his  personal  estate  to  his  .mother, 

.whom  .he  made  executrix,  desiring  her  to  pay  all  his  just 

*  debts®;  it  was  held  by. Sir  William  Fprtescue,  Master  of 

•  the  Rolls,  that  the  will  was  the  proper  rule  to  go  by;  and 
I  that,  containing  words  exempting  the  personal  estate,  the 

mortgages  must  be  paid  out  of  the  reaL  .  . 

So,  a  distinction  is  to  be  taken^  wiiere  an  estate  is  de* 

.  vised  to  be  sold  for  payment  of  debts,  and  where  the  debti 

are  charged  upon  it,  and  the  estate  made  liable  to  them ; 

.  for,  in  the  former  case,  the  personal  estate  will  not  be  ap- 

.  plied  in  ease  of  the  real  P.  .  And  the  case  is  still  stronger, 

'  if  the  surplus  arising  from  the  sale  be  not,  after  the  debts 

'  paid,  to  go  to  the  heir,  but  be  devised  ^way ;  as,  wfaere^. 

devised  his  fee-farm  rent  to  be  sold  for  the  payment  of  his 

debts,  and  gave  the  surplus  arising  from  the  sale,  after 

debts  paid,  to  his  brothers,  and  willed  his  household  goods 

should  go  along  with  his  house,  and  devised  the  rest  and 

residue  of  his  personal  estate  to  his  sister,  and  made  her 

I  executrix :  for  the  overplus,  in  such  case,  is  divided;  as  a 

.  pecuniary  legacy,  and  not  as  a  real  estate,  and  then  the 

,  quantum  of  such  pecuniary  legacy  is  to  be  ascertained 

.  according  to  the  intention  of  the  testator,  which  can  only^ 

•  be  done,  by  taking  the  debts  and  legacies  out  of  the  prioe 
and  value  of  the  lairds;  and,  therefore,  it  woi^d  alter  the 
intention  of  the  testator  to  cast  in  the  personal  estate  by 

•  way  of  exonerajbion*!.  .  ^     ^. 

"  Lemon  v.  Neumham,  i  *>  Wainwrightr^Benloyftff 

Ves.  51.  «Vem.  718;    S.C.  1  Eq. 

'  Feltkam's  case,  1  Lev.  Abr.  27i,pl.  i2;S,C.Prec. 

^^03*  Ch.  451 
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So,  although  as  between  the  heir  and  executor  or  resi-  >  mortgaobl 

duaiy  legatee,  the  personal  will  be  liable  to  disencumber  — — -— 

the*  real  estate,  for  the  reasons  already  assigned ;  yet  this 

rale  ceases^  where  it  would  operate  to  prejudice  8im[de 

contract  creditors,  or  general  legatees*    Therefore,  in  such 

casesy  if  the  creditors,^  whose  demands  attach  both  upoui 

the  real^and  personal  estate^  elect  to  take  their  security  on . 

thelatiier,  to  ease  the  heir;  or,  as  the  fund  readiest  of 

access,  yet,  he  will  not  be  benefited  thereby  to  the  disad-* 

vantage  of  the  simple  contract-creditors  or  legatees,  but 

they  will  be  entitled  to  stand  in  the  room  of  the  spe- 

cialty«-creditors^  and  to  come  upon  the  real  estate  in  as 

large  an  extent  as  the  personal  estate  is  diminished  by  the 

demuids  of  t^e  latter  ^    Thus,  where  the  father,  seised  in 

fee,  haying  mor^aged  land,  and  given  a  statute  to  the 

mortgagee  to  pay,  &c.  made  his  will,  devising  500/.  to 

hisdauf^ter,  and  then  died;  and  the  mortgagee  took  so 

much  of  the  personal  estate  in  execution  on  the  statute, 

that  there  were  not  su£Scient  assets  left  to  pay  the  legacy ; 

it  was  decreed,  that  the  daughter  should  have  relief  against 

iheheir,  who  had  been  exonerated  out  of  the  personal 

estate,  which  was  Uable  to  the  legacy;  for,  where  there 

are  not  assets  to  pay  the  simple  contract-creditors  and 

the  general  Jegatees,  the.  real  estate  shall  be  applied  in 

payment  of  the  specialty  debts'. 

And  the  law  now  is  held  to  be  the  same  in  favour  of  a 
general  legatee  against  the  devisee  of  a  mortgaged  estate. 
Where,  therefore,  K.  having  mortgaged  his  fireehold  lands 
to  A.  for  securing  3,500/.  made  his  will,  commencing  with 
thescjWords:  '*  As  touching  my  worldly  estate,  after  pay* 
ment  of  my  debts  and  funeral  charges,  which  I  will  to  be 
first  paid,  I  give  my  freehold  estate  in  Kent  to  my  wife  for 
life,  chargeable  with  an  annuity  of  30/.  to  £.  for  life,^'  and 
after  his  wife's  death,  devised  his  said  freehold  estate,  so 

'  Ltttkins  V.  Leigh,    Ca.        '  Anon.  2  Ch.  Ca.  4, 5. 
temp*  Talb.  53. 
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II011TGA6E.   diarged^  to  the  three  children  of  his  msters^  and  ifaMted  Ae 
'""  reet  of  the  p^i«onftI  estate  to  be  placed  oat  at  iiileMS%  Ihi 

interest  to  be  paid  td  his  wife  during  her  life^  aiid^  after  her 
death,  to  be  divided  among  the  children ;  and  also  gave 
his  wife  1)500 /»  with  a  proviso  that  the  devises  and  be» 
quests  in  the  will  should  be  accepted  by  the  vrife  instead 
of  dower,  and  in  fitill  satisfaction  of  her  share  of  the  pe(^ 
sonal  estate :  the  question  was,  whether  the  person^ 
estate  should  be  applied  in  exoneration  of  the  real>  so  as 
to  defeat  the  peeoniarj  legacies,  there  piot  being,  itt  fliat 
case,  sufficient  to  pay  the  1,500  /•?  and  the  court  resolved^ 
that  it  should  not ;  for  the  real  estate,  in  this  case,  being 
devised  away,  gave  tiie  legatees  rather  a  stronger  daim 
than  where  they  had  to  do  with  an  heir  Wt  law*. 

iBut,  if  the  testator  devise  his  real  estate  epedfioaHy  to 
one,  and  then  die,  leaving  debts  and  legacies,  and  As  crs- 
ditors  who  might  come  upon  the  real  estate,  come  upon  the 
personal ;  if  that  be  exhausted,  the  general  legatees  eamot 
have  recourse  to  the  real  assets,  for  so  much  aathepeisossl 
assets  fall  short  by  payment  of  the  debts")  for  altiMnigli 
equity  will  marshal  assets  in  ftivour  of  a  legatee,  as  weD  ts 
of  a  simple  contract>-crsditor,  yet  every  devisee  of  IsMi 
being  a  specific  legatee,  he  is  not  to  be  broken  in  vpoOy 
or  made  to  contribute  towards  a  pecuniary  legacy;  and 
Were  the  executor  to  make  him  contribute  towaids  Ae 
pecuniary  legacy,  this  would  be,  pro  ionto^  to  make  such 
specific  legatee  buy  his  legacy,  against  ^e  SMaifest  mlHif 
tion  of  the  testator. 

Also,  a  devise  of  all  a  man's  real  estates  is  considered  ii 
ia  specific  devise :  and,  if  both  the  real  and  persoMd  eslais 
be  specifically  devised,  tiiey  shaD  contribute)  equilly/ 
in  discharging  debts  by  specialty  and  incumbiaiioesi 
Thus,  where  one,  seised  in  fee  of  some  landsi  and  possessed 
of  a  lease  for  years  in  other  lands,  being  indebted  by  qpe* 

*  Lutldn^  V.  Ijdgk,    Ca/       "  Clifton  v.  JJiiff ,    1  P* 

temp.  Talb.  53.  Wms.  678. 


foalty  ttod  simple  eontiucty  made  his  mA,  and  thertby  uOKTGAe^ 
dtriaad  a  reiit*ohai^W  40/.  a  year,  out  of  the  lease  for  " 
yearo^  to  one  grandsony  beqvi.eathed  the  lease  itself  to 
aaother  grandson^  and  gave  aU  bis  lands  ia  fee  to  A.  and 
lushein'i  none  of  his  devisees  were  his  heirs  at  law,  and 
the  will  was  made  after  the  statute  of  fraudulent  devises ; 
there  being  a  deficiency  of  assets  to  pay  debts,  the  ques* 
tioo  was,  whether  they  should  be  charged  on  the  real  or 
leasehold  estate  ?  And  it  was  decreed,  first,  that  a  devise 
Qf  a  rent-charge,  out  of  a  term^  was  as  much  a  specific 
legacy,  as  if  it  had  been  of  the  term  itself.  Secondly,  that 
the  devise  of  a  term  for  years,  was  as  much  a  specific  de* 
Yiee,  as  a  devise  of  lands  in  fee :  wherefore,  each  being 
«qpally  specific  devises,  it  would,  in  this  case,  be  an  equlil 
disappointment  of  the  testator's  intent,  to  defeat  either  by 
Bulge^^g  it  to  the  testator's  debts*  Thirdly,  that  sfaice 
the  statute  of  fraudulent  devises,  lands  in  fee  were  equally 
^ulgeot  to  debts,  by  epeoialty,  in  the  hands  of  the  devisee^ 
us  leases,  in  the  hands  ^f  the  executor  or  legatee,  weie»  at 
c(Mnmon  law,  to  ^^bts  by  sinqple  contract.  80  that,  te 
l^event  the  disappointment  of  the  testator's  intent»  the 
eourt  thought  it  reasonable,  that  the  devisee  of  the  fee- 
fiimj^e  estate,  and  the  devisees  of  the  lease  and  annuity, 
fbould,  eaoH,  contribute  to  the  debts  by  specialty,  in  prch 
portion  to  the  value  of  their  respective  pr^nises ;  but  that, 
as  to  the  debts  by  simple  contract,  if  there  should  not  be 
enoug]^,  over  and  above,  to  pay  themj  they  must  fall  upon 
the  leasehold  premises  only  '  (i). 

«  Long  V.  Short,  i  P.  Wms.  403. 


(1)  A  distinction  must  here  be  remarked,  between  the 
last  ease,  which  was  a  devise  of  all  the  testator's  lands  in 
leW  to  A.  and  the  case  of  a  devise  to  A,  ot  all  the  rest  of  a 
testator's  lands ;  for  the  latter  would  have  been  a  residuary, 
act  a  specific  devise.  The  reason  of  which  appears  to  be, 
4feMit  the  latter  devise  does  ftot  convey  to^  the  devisee  a  cet- 
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ttORTOAOE.       And  where/ihe  descent  ui  broken,  and  the  hear  ^t  law 
'*'   ■  .   '  '^    made  to  take  by  purchase,  he  will  be  considered  as  a  sps* 
*  cific  detisee.    Thus,  where  one.  seised  in  fee.  indebted  in 

bonds^)  gave  legacies  to  Aildren  whom  he  had  otherwise 
provided  for  before,  and  devised  his  lands  to  his  eldest  son 
in  tail ;  the  eldest  son,  being  also  executol*,  paid  the  bonds 
with  the  personal  estate ;  -  the  legatees  brought  a  bill  to  be 
let  into  the  real  estate  in  the  place  of  the  bond-creditors^ 
and  be  paid  out  of  the  land. .  But,  although  the  coprt  ad« 
mitted,  that  if  the  lands  had  descended,  the  legatees 
might  have  been  relieved  in  thib  manner,  yet,  since  the 
testator  had  devised  them,  they  ought  to  be  exempted ; 
for  it  was  as  much  the  testator's  intention  that  the  devisee 
slumld  have  this  land,  as  that  the  others  should  have  the 
legacies  f* 

Again,  if  the  chatteb  real  of  the  mortgagor  be  specifically 
devised,  the  heir  shall  not  come  upon  them,  to  be  ex* 
onerated  from  a  mortgage  upon  the  freehold  estate*. 
Thus,  where  A\.  seised  in  fee  of  a  real  estate,  which  hehad 
mortgaged  for  500  L  and  possessed  of  a  leasehold,  devised 
^  the  former  to  his  eldest  son  in  fee,  and  bequeathed  the 
latter  to  his  wife,  and  then  died,  leaving  debts,  which  would 
exhaust  all  his  personal  effects  except  ihh  leasehold  ^vefl 
to  his  wife ;  the  question  w^,  whether  there-  being,  as  * 
usual,  a  covenant  in  the  mortgage^eed,  to  pay  the  mort- 

y  Heme  v.  Meyrick,  Salk.  not  resolved,  but  adjourned 

416;    and  see  S.  C.  1  P.  for  further  consideration. 

Wms.  2Q1 ;  lb.  681,  where  •  O'Neal  v.  Mead,  1  P. 

it  appears  ^at  this  case  was  Wms.  693. 


tain  fixed  property,  capable  of  being  ascertained,  imme- 
diately upon  the  will  being  consummate,  that  is,  upon  tbe 
death  of  the  testator,  as  Uie  fonner  devise  does ;  out  the 
quantum  of  the  devise  remains  uncertain  until  a  liquidation 
by  the  heir  and  executor ;  and  therefore  the  person  taking 
by  it  cannot  come  in  until  the  debts  by  specialty,  or 
otherwise,  have  been  paid  out  of  the  testator's  estates. 
See  PoWk  Mortg.  384. 
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gago-moneyy  the  leasehold  premises,  devised  to  the  wife/  MORTQAGSt 

jriiould  be  liable  to  discharge  the  mortgage  ?    And  tlie  ^ 

Master  of  the  RoUsj  after  taking  time  to  consider  of  it,  and, 

being  attended  with  precedents,  decreed,  that,  as  the 

testator  had  charged  his  real  estate  by  this  mortgage,  and 

on  the  other  hand,  specifically  bequeathed  the  leasehold 

to  his  wife,  the  heir  should  not  disappoint  her  legacy,  by 

laying  the  mortgage  debt  upon  it,  as  he  might  have  done, 

had  it  not  been  specifically  devised ;  and  that,  though  the 

mortgaged  premises  were  also  specifically  given  to  the  heir, 

yet,  in  this  case,' he  to  whom  they  were  thus  devised,  must 

take  them  cum  onere,  as  probably  they  were  intended  to 

pass*. 

And  even  money  may  be  specifically  devised,  and  come 
imdar  the  before-mentioned  principle  of  exemption ;  but 
then  it  must  be  under  such  circumstances  of  locality,  and 
in  such  a  situation,  that  the  legatee  may  identify  it,  and 
aay  that  he  hath  a  right  to  that  very  money  in  specie ; 
for  it  is  of  the  essence  of  a  specific  legacy,  that,  by  the 
assent  of  the  executors,  the  property  in  the  identical  thing  , 
will  immediately  vest,  and  not  remain  fluctuating  until  the 
arrangement  of  the  testator's  affiiirs ;  for  if  that  be  neces- 
sary, it  is  no  specific  legacy.  Thus,  where  a  testatrix 
devised  400  /.  to  S.  to  be  paid  to  him,  out  of  500/.  secured 
by  a  statute,  given  by  C,  this  was  held  to  be  a  specific  legacy ; 
and  decreed  to  be  paid  accordingly  ^.  So,  where  L  S,  hav-  , 
ing  money  secured  to  him  by  bond,  in  the  names  of  A. 
and  B.  in  trust  for  himself,  devised  it ;  the  court  held, 
that  the  devise  of  this  sum  of  money  was  a  specific  legacy  *. 
Again,  where  the  testator,  having  devised  3400  /•  to  be 
laid  out,  by  his  executors,  in  the  purchase  of  annuities 
in  the  Exchequer,  for  ninety-nine  years  term,  to  be  enjoyed  1 

•  Sir  Peter  Soame^s  case,  1^^^^^-  «8 ;  Finch's  Chan, 
cited  in  the  principal  case,  Kep.  303.  •  , 
and  1  P.  Wms.  694.                 ^    ^  CasiUtany.  iMrd 

^^  Fanshaw,   1   Eq.  Ca,   Abr. 

*  Smallbone   v.     Brace,    ^gg,  pi.  2.  . 
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ifOBTOAGE.  by  his  wife  for  her  fife^  jAe  releariiig  ker  dM^  wi^ 
~  after  her  decease,  to  go  equally  to  his  two  daa^itflni^  to 
whom  he  bequeathed  a  thousa&d  pounds  a^pieee,  vA 
died,  leading  lUtle  more  assets  than  would  paythe340o/.| 
the  court  held,  that  the  legacy  of  3400 1,  was  speeMe, 
for  it  must  be  taken  as  a  devise  of  an  annuity^  and,  there- 
fore, was  a  specific  legacy  '  (1). 

But  it  must  be  particularly  remarked,  that  the  devise  of 
the  personal  estate  must  be  clear,  certain,  and  exaotly 
defined,  not  loose  and  equivocail ;  or  it  Will  not  opiMis 
so  as  to  alter  the  ordinary  course  of  apjdying  assM ;  «i 
infiraction  upon  which,  the  courts  view  with  a  jealous  eye 
and  never  permit,  but  where  the  intention  of  the  testalor 
(who  hath  an  absolute  power  over  his  property)  to  appro- 
priate them  otherwise,  is  clearly  expressed,  or  neoesftaiily 
iinpUed  *• 

And  although  the  mortgagor  devise  the  estate  '*  with 
the  incumbrances  thereupon,''  yet,  if  there  be  no  other 
words,  showing  his  intention  to  exonerate  the  persoaal 
estate  from  payment  of  the  mortgage^money,  that  fliod 
must  be  first  applied  to  discharge  it  (a).  Thus,  wheie  one, 
seised  in  fee  of  lands  that  were  in  mortgage,  and  likewise 
seised  in  fee  of  other  lands,  devised  his  lands  to  5.  at  her 
age  of  twenty-one,  **  subject  to  the  incmnbrnoces  that 
were  thereupon ;"  and  ordered  that  the  rents  and  profitt  of 
the  premises  should  during  the  infttncy  of  his  said  gtand-* 
daughter,  be  paid  to  her  father  for  her  sole  use ;  it  was 

• 

*  Burridge  v.  Bmdyl,   l        '  HuUon  v.  Pinker   1  P* 

P.  Wms.  127 ;  S.  C.  Swinb.    Wms.  539. 
28^ 


(1)  See  disapprobation  of  this  decision,  by  Parker,  in 
Hhdm  V.  Pmk€f  1  P.  Wms*  £39,  but  aocord.  per  Hard- 
wicke,  in  Blower  v.  Morrtt^  2  Yes.  ^20,  where  the  true 
principle  of  the  resolution  is  explainea. 

(2)  See,  upon  this  princiole.  Burton  v.  Knowlim^  3  Yes* 
jun.  107 ;  Brumnel  v.  Praiheroy  lb.  1 1 1 . 


iawited,  tfMt  di«  laadB  ia  O.  beifig  d«via«d  Btolyfeet  to  <fa«  MOmeAfii^ 

mcumbruiCM  thereupOA^  tli6  devisee  must  take  them  eum  — — — ^ 

MCHT)  and  be  Mtttented  to*  pay  off  the  mortgage.    But  fke 

court  held,  that  the  detise  of  the  estate,  subjeot  to  the 

nevubrances  thereon^  wae  no  more  than  what  woold  hare 

been  implied^  for  the  testator  could  not  dense  it  others 

irise^ 

And  if  there  appear^  upon  the  fiice  of  a  will^  a  dear  ' 
intention,  in  the  testator,  to  gire  lands  mortgaged,  free 
iranB  the  incondbrance  theienpon,  even  the  real  estate  de* 
scemled  upon  the  heir  shall  be  applied  in  dtschaige  of  it : 
fbr^jper  Hardwicke,  Chanc«s,  if  the  devisee  was  not  entitled 
to  have  the  estate  descended  applied  to  dischaige  the  / 

moftgagei  it  wovld  have  this  consequence,  that  if  the 
Biortgagee  should  bring  his  action  against  the  heir,  and 
recover,  which  he  might  certaiidy  do,  the  heir  would  then 
be  entitled,  in  equity,  to  have  satisfaction  against  the 
land  devised)  as  originally  snbject  to  the  mortage ;  for 
die  election  of  tiie  creditor  would  not  determine  vHliat 
shonld  ultimately  be  the  fund  which  should  be  charged. 
And  it  would  be  a  moat  absord  consequence,  if  the  heir  at 
law  should  draw  away  from  the  devisee  the  beueftt  which 
the  testator  meant  to  give  by*  the  devise,  by  making  her 
bear  the  burthen  contrary  to  the  testator's  intentioB,  and, 
at  the  same  time,  take  beneficially  himself,  when  the  tes» 
iator  clearly  intended  to  give  away  the  whole  from  hsm. 

And  if  one  purchase  an  estate  snbject  to  a  mortgage, 
kis  personal  estate  will  not  be  liable  to  exonerate  the  real 
estate  from  payment  of  the  mortgage-debt^  although  he 
coTenant  with  the  vendor  to  pay  the  mortgage,  and  in^ 
demnify  him  fiom  all  costs  and  charges  in  respect  of  it:  tOft, 
per  curiam,ikiB  aclear  rule,  that  the  personal  estate  is  never 
clnrged  in  equity  whete  it  is  not  at  law ;  and  if  not 

•  Serle  v.  St.  Eloy,  2  P.        «  Galton  v.  Hancock,  a 
Wms.  386;  and  see  Astley    Atk.  424. 
V.  Tankervilie,  3  Bro,  Rep. 
Ch.  461,  548* 
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MOKTGAGE.  chargeable  at  law^  these  is  bo  principle  or  case  in  this  cowt 
■  '  to  warrant  its  being  chargeable  in  equity,  contrary  to  the 

order  of  the  law.  Where  it  is  a  debt  payable  by  ezecutoia 
at  law>  this  court  will  relieve  the  heir,  by  turning  the 
charge  upon  the  executors,  provided  it  does  not  interfere 
with  other  debts  and  legacies;  or  any  more  sibstantial 
claims.  In  respect  of  the  rule  of  marshalling  assets,  it  is 
that  it  must  be  a  debt  affecting  both  the  real  and  personal 
•state  $  so  in  case  the  personal  fund  proves  deficient  to 
enable  the  court  to  marshal  the  assets,  you  must  prove  thaib 
the  executors  are  accountable  at  law,  and  not  in  equity  \  ^ 
-And  if  money  on  mortgage  be  not  properly  the  debt  of 
the  owner  of  the  mortgaged  estate,  that  alone  shall  bear 
the  burthen,  notwithstanding  that  the  owner,  by  his  will, 
charges  a  specific  part  of  the  property  with  the  pa3n3ient  of 
.  debts.  Thus,  where  a  leasehold  estate  had  been  mort^ 
gaged  by  the  testator's  father,  and  had,  sobject  to  that 
mortage,  devolved  upon  him  on  the  'death  of  his  iather; 
afterwards  the  mortgage  was  assigned^  by  the  desire  of  the 
testator,  to  H.  who  advanced  him  ariurther  sum  of  loo/< 
upon  it,  and  the  testator  conveyed  other  estates  as  an 
additional  security  to  the  mortgagee.  The  testator  then, 
by.  his  will,  devised  some  freehold  estates  for  the  term  of 
ninety-nine  years,  upon  trust  for  payment  of  debts  and 
legacies.  And  one  question  was,  whether  the  term  be- 
queathed  by  the  testatbr  for  payment  of  debts  was  Hable 
to  the  mortgage-debt  on  the  leasehold  estate?  Eiper 
enriam,  with  respect  to  the  leasehold  estate,  the  chaige 
under  which  it  came  to.  the  testator  was  prior  to  his  i^ir- 
chasing  it,  and  inherent  in  the  estate,  and  the  estate  itself 
was  left  liable  to  answer  it,  and  neither  the  personal  estate, 
nor  real  estate,  ought  to  be  charged  with  that  debt ;  for 
when  a  man  purchased  an  equity  of  redemption,  subject 
to  incumbrances^  that  should  be  a  real  incumbrance  follow- 
ing  the  land,  and  not  a  personal  one.    And  the  difference 

•  •  •     • 

*  Tweddellv.  Tweddell,  2  Bro.  Ch.  Rep.  101. 
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jbetween   an  estate  descended    and   one   purchased  is  mobtgaoe. 

•nothing,  unless  the .  circumstance  of  purchasing  created  ' 

<the  difference,  fafUt.that  afforded    no  argument.      The 

.question.,  then  .was,   whether,  assigning,  the  mortgage 

from  jV.to  H.  and  covenanting,  for.  payment  of  debts, 

altered  the  case,  and  made  it  the  debt  of  the  testator  ?  and 

it  was  clear  that  it  did  uQt ;  for  although  where  a  man 

transferred,  a  mortgage,  and  covenanted  for  the.payment 

of  the-debt,  acccNrding  to  the  rule  of  law,  he  made  it  his 

..own  debt,. and  made  himself  liable  to  be  sued  upon  that 

covenant ;  yet  the  case  of  Evelyn  v.  Evelyn  had  decided, 

that  though  he  might  be'  at  law  liable,  yet  while  there  were 

real  assets  sufficient  for  the  payment  of  the  incumbrance, 

they  should  be  applied  for  that  purpose ;  and  it  was  jto  be 

understood,  with  respect  to  such  transaction,  that  the  party 

did  it  by  way  of  accommodating  the  charge,  and  not  of 

.making  the  debt  his  own^    Another  question  in  the  pre^ 

ceding  »case  was,  .whether,  when  the  testator  mortgaged 

an  estate  of  his  own, as  an  ulterior  security,  that  circumr 

stance  would  create  a  difference  ?  and  it  was  held  that  it 

would  not ;  for  nothing  made  it  his  debt  so  effectually  as 

the  covenant  to  pay,  for  ii  did  not  create  the  debt,  but  only 

operated  as  collateral  to  the  debt.    A  man  mortgaged 

his  estate  without  covenant,  yet  because  the  money  was 

borrowed,  the  mortgagee  became  a  simple  contract-cre- 

ditor,  and  in  that  case  the  mortgage  was  a  collateral 

security ;  and  if  there  were  bond  or  a  covenant,  then  there 

was  a  collateral  security  to  a  higher  species,  but  no  higher 

by  means  of  the  mortgage  merely ;  therefore  having  seca« 

rity  amounted  to  nothing. 

And  even  a  personal  covenant  with  the  mortgagee  to  pay 
mortgage*money,  will  not  make  the  personal  assets  of  the 

covenantor  Uable  in  equity  for  the  payment  of  it,  where  the 

• 

^  ^  Ancfuierv.  Mayor  y'^to.  testator    charged  his    real 

Ch«  Ca.  454;  and  see  Iaxw*  and    personal  estate    mth 

wn  V.  nvdi/on^    Bro.  Rep.  payment  of  debts  and  lega* 

Ch«  58;   S.  L.  where  the  cies. 
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MOBTOAQS.  mbney  wbb  origuially  Bdvanced  to  another  peiBon^  sad  not 
""''*"'*~'*''*^  to  lihe  covQoaiitop;  for  the  oourt  will  always  take  into  oon- 

fiideration  whose  ddbt  it  is,  and  make  Ae  pefaomi  estate 
benefited  by  the  loan,  liable  in  die  fiiat  instance,  and  Mt 
die  security;  fbrdie  coTenantis  only  as  an  additional  se- 
cofitjr,  for  the  satis&otion  of  the  lender,  and  notintnidied 
to  alter  the  natoie  of  the  debt  j. 

iALndthelaw  will  be  die  same,  if  mon^  be  boiMwed  on 
anoelgage  by  virtue  of  a  power  to  chaige  an  eslifte ;  lor 
in  such  case  the  heir  takes  the  land  cam  enerr,  and  die 
penumal  estate  diall  not  be  applied  to  disdiarge  it ;  and 
aUhongh,  on  the  transfer  of  such  mortgage,  the  assignee 
oo?«aant  to  pay  it  off;  yet,  since  the  land  was  die  origi- 
nal debtor,  this  covenant  will  be  considered  only  as 
a  security  for  the  land  K  The  ground  of  which  detei<- 
minations  i8,Jthat^  in  such  cases,  the  covenant  is  considered 
in  equity  as  a  mere  collateral  security,  not  to  be  resorted 
to,  unless  the  principal  security,  which  is  the  land,  fafls. 
For  the  landholder^  in  truth,  enters  into  such  oovenaat, 
relying  upon  the  lands  enabling  him  to  discharge  it ;  and 
the  money  raised  does  not  increase  his  personal  estate, 
but  is  to  exonerate  the  rest  of  the  real  estato  '• 

VI.  Op  Fobeclosure  in  default  of  Redemption. 

Tkb  same  principle  of  substantial  .justice,  whit^h  induced 
fsonrts  of  equity  to  interfere  on  behalf  of  a  mortgagor  who 
had  forfeited  his  estato  by  not  performing  the  conditton 
annexed  to  die  oonv^ance,  and  to  relieve  him  from  die 
legal  consequences  incident  to  such  neglect,  rendered  it 
proper  that  means  should  be  estabHshed  by  which  the 
moitgagor  might  be  compelled  to  perform  the  contmct  on 

j  BagotY.  Oughton,  I  P.  '  See   Pow.  Mort.  419; 

Wms.  ^7.  and  see  Earl  v.  Cointfess  of 

^  Evelyn  v,  JSWyn,  s  "P.  Cweniry,  a  P.  Wma.  SM; 

Wms.5gi;   S.  C.  Fitzgftb.  S.  C.  Strange,  ggd. 
131 ;  Sel.  Ca.  Ch.  80. 
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hh  plot;  namelji  iht  fe-payment  of  the  money  borrowedi  MORTOAO& 
fridi  intereet    The  mode  adopted  for  thk  purpose,  is  an  " 

i^plicitiott  to  a  oourt  of  equity,  either  to  {Hrocure  a  decree 
for  sale  of  the  estate,  if  leTemionary,  or,  if  in  poseesaioa, 
toohiige  the  mortgagor  to  redeem  his  estate  piescndy, 
or,  in  defiMlt  of  so  redeeimng,  to  be  for  erer  fbredosed, 
Aat  is,  bamd  and  utteriy  e&civded  from  his  eqmtj  of  re- 
demption for  erer*  (i).  But  courto  of  equity  will  never 
decree  a  foreolosure,  until  the  period  limited  for  payment 
of  the  money  be  passed,  and  the  estate,  in  consequence, 
fbffeited  to  the  mortgagee ;  for  it  cannot  shorten  the  time 
giTen  by  express  covenant  and  agreement  ^between  the 
parties,  as  that  would  be  to  alter  the  nature  of  the  contract, 
to  the  injury  of  the  party  affected  by  it". 

But  although  a  mortgagee  be,  of  right,  entitled  to  a 
decnee  for  foreclosure,  after  the  estate  becomes  forfeited, 
if  he  act  fiatirly,  yet,  if  there  be  any  injustice  in  the  case,  the 
court  will  refuse  such  decree.  As,  where  a  mortgagee, 
baring  notice  of  a  yoluntary  settlement,  procured  the 
trustees  of  the  estate  to  convey  to  him  to  protect  his  in- 
cumbrance ;  the  court,  on  a  bill  filed  by  him  to  foreclose 
the  children  claiming  under  the  settlement,  refused,  sa3ring, 
that  if  he  might  be  suffered  to  protect  himself  by  getting 
in  Ae  legal  estate,  they  would  not  carry  it  on  by  a  decree 
in  equity  to  foreclose  \ 

And  it  is  to  be  observed,  that  in  Welch  mortgages, 
where,  by  special  agreement,  profits  are  to  be  set  against 
interest,  there  can  be  no  foreclosure ;  but  on  tendering 
principal  and  interest,  the  mortgagor  may  come  into 
Chancery  for  a  redemption  at  any  tkne.    The  reason  is, 

■ 

'  See  Pow.  Mortg«  484,    Vent.  365 ;  1  Vem.  232. 
and  fi  insl.|ig8.  *  Sautters  v.    Dehew,  2 

"  Bonlu^  V.  N^w€omb,  2    Vem.  271. 


(1)  As  to  who  should  be  parties  to  a  bill  of  fofeciosure, 
see  Pow«  Mortg.  1043,  4th  edit. 


<«v«^< 
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MORtGAGS.   because  in  such  cases,  there  is  nothing  for  the  rde  laid 

down  by  the  court,  in  analogy  to  the  statute  of  limitationi, 

to  operate  upon,  for  there  is  no  forfeiture,  and  it  is  on 

.forfeiture  that  the  rule  begins  to  attach.    And  thoug)i, in 

.such  case,  the  mortgagee  becomes  in  the  nature  of  pe^ 

petual  bailiff  to  the  mortgagor,  which  is  an  additional 

objection  to  opening  long  accounts,  yet  that  does  not 

hold,  where  the  mortgagee  voluntarily  takes  the  estate 

'  subject  to  a  perpetual  account,  because  he  ought  not  to  be 

relieved  from  his  own  contract  and  agreements 

And  a  decree  to  foreclose  tenant  in  tail  of  an  equity  of 
redemption,  will  bind  his  issue,  and  also  those  in  remain- 
der,'who  are  no  parties  to  the  mortgage;  because  the 
equity  of  redemptidn  is  a  right  set  up  only  in  a  court  of 
equity,  and  may  be  there  extinguished  S 

And  it  has  been  determined^  that  a  release  of  the  equity 
of  redemption  by  tenant  in  tail,  after  a  decree  for  aa 
account  and  foreclosure,  is  tantamount  to  an  absolute 
foreclosure  by  order "(;  for  he  sustains  the  interest  of  everj 
body,  and  those  in  remainder  were  considered  as  cyphers. 
And  it  would  be  very  inconvenient  if  the  remainder-men 
were  necessarily  to  be  parties.  As  there  might  then  never 
be  an  Absolute  foreclosure,  the  account  would  be  endless, 
«  and  the  foreclosure  be  open  to  every  contingent  remainder^ 
man. 

Infants  may  be  foreclosed,  as  well  as  adults.  But  the 
interest  of  infants  is  so  far  regarded  and  taken  care  of,  in 
the  Court  of  Chancery,  that  no  decree  to  foreclose  can 
be  made  against  them,  without  giving  them  a  day  to  show 
cause  against  it  when  they  come  of  age '.  If  they  show  no 
cause,  the  decree  is  made  absolute  upon  them ;  but  when 

9 

•  Hotoel  V.  Price,  i  Ves.  '  Booth  v.  Rii^,   i  Vem. 

406.  295;   Gundry  v.  Samiard, 

'  Ckamond  Roscorrick  v.  a  lb.  479;  laylorY.FhUip^ 

Barton,  1  Ch.  Ca.  «17.        .  a  Ves.  23. 

^  RtunoUson  v.  Perkint, 
Amb.  Kep.  564. 
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they  come  of  age,  and  show  cause  within  the  six  months,  MORTGAGE. 

they  may,  upon  motion,  put  in  a  new  answer,  and  make  a  

new  defence :  for  it  would  be  to  no  purpose  to  give  them  a 
day  to  show  cause,  if  the  infants,  notwithstanding,  were 
concluded  by  what  their  guardians  had  done,  who  may 
have  made  an  improper  defence,  or  may  have  mistaken 
the  nature  of  the  case  (i). 

If  a  woman,  before  her  marriage,  or  the  ancestora  of  a 
woman^  mortgage  lands,  and  the  equity  of  redemption 
vests  in  her,  being  a  feme  covert ;  upon  a  bill  brought  by  a 
mortgagee  to  foreclose,  she  is  liable,  it  seems,  to  be  abso- 
lutely foreclosed^  though  the  procedure  be  during  the 
coverture ;  and  it  is  certain,  that  she  shall  l^ave  no  day 
given  to  her,  or  her  heirs,  to  redeem  after  the  coverture 
shall  be  determined  '• 

ThiB  distinction  between  thie  case  of  a  feme  covert  and  of 
an  infant,  as  to  a  day  to  show  cause,  results,  I  apprehend, 
from  the  different  causes  which  give  rise  to  their  respective 
disabilities,  and  frojn  the  duration  of  those  disabilities. 

•  Mallocky.  Galton,  sP.Wms.  352. 


(1)  It  is  said,  the  proper  way,  in  case  of  an  infant,  is  to 
apply  for  a  decree,  that  tlie  lands  may  be  sold  to  pay  the 
debts,  and  that  will  bind  him ;  for,  in  that  case,  no  for- 
feiture will  incur  to  him,  as  the  surplus  will  be  his,  after 
the  debts  paid.  But  even  then,  if  he  be  decreed  to  join  in 
the  conveyance,  he  must  have  a  day  after  he  comes  of  age  ; 
for  there  is  no  other  way  than  this,  for  the  infant  to  set 
forth  his  title,  which  he  ought  to  have  an  opportunity  of 
doing.  Booth  v.  Rich,  1  Vem.  295;  Cook  y.ParsonSy 
2  Vemy429 ;  Prec  Ch.  184 ;  Fountain  v.  Caine,  3  P.  Wms. 
504.  Bat,  if  the  mortgagee  or  his  alienee  be  satisfied, 
and  does  not  require  that  the  infant  should  be  a  party  to 
the  sale ;  in  such  case,  the  legal  title  being  in  the  mort- 
gagee, and  the  infant  having  a  mere  equity,  the  decree  for 
sale,  tike  infant  being  no  party,  may  be  made  without  a  day 
to  show  cause,  but  then  the  case  will  be  open  to  investi- 
gation when  the  infant  attains  his  age.  Cook  v.  Parsons, 
«  Vem.  429 ;  and  see  9  Mod.  1 28. 

VOL.    111.  D    D 
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MOBTOAOE.  The  disability  of  infants  is  the  consequence  of  a  priyikge 
-  given  them  by  law,  for  their  protection,  founded  on  the 

natural  inability  which  is  presumed  to  attend  persons  of 
tender  years^  to  act  for  themselves,  and  which  detennines 
with  their  minority.  That  of  femes  covert  is  an  absohte 
incapacity,  arising  from  their  having  lost,  by  coverture,  all 
powers  of  acting  for  themselves;  the  law  considering  them 
as  having  voluntarily  delegated  their  rights  to  .their  hus- 
bands, or  rather,  that  their  rights  are  merged  in  those  of 
their  husbands.  The  law,  therefore,  considers  an  infant, 
as  capable  of  doing  no  binding' act  during  a  certain  definite 
period,  unless  it  be  evidently  for  his  own  good;  but  from 
a  feme. covert,  the  law  takes  the  right  of  acting  respecting 
her  civil  concerns ;  and  having  invested  the  husband  with 
the  right  of  acting  for  her,  leaves  her  liable  to  the  conse- 
quences of  his  neglect,  if  there  be  no  fmud.  The  right, 
therefore,  to  show  cause  against  a  decree  of  foreclosure, 
made  during  infancy,  after  the  infant  attains  his  full  age, 
is,  in  equity,  analogous  to  the  privilege  he  hath  at  common 
law,  on  an  action  brought  in  relation  to  his  inheritance,  the 
decision  upon  which  would  be  a  perpetual  bar  to  him,  to 
pray  the  parol  to  demur;  for  as,  in  such  case,  at  law,  he 
was  not  permitted  to  go  on,  but  for  the  tenderness  of  his 
years  (in  respect  whereof  the  law  inferred  want  of  under- 
standing in  him)  and  for  his  benefit,  that  he  might  not  be 
prejudiced  in  his  estate,  the  court  gave  an  interlocutory 
judgment,  that  the  suit  should  remain  ovei;,  until  he  at- 
tained his  full  age ;  so,  in  equity,  though  in  respect  of  the 
original  contract,  and  the  right  of  the  mortgagee  to  his 
money,  and  to  enable  him  to  procure  it,  a  decree  to  fore- 
close is  not  stayed,  yet  the  rights  of  the  parties  remain  just 
as  they  were,  until  he  attains  his  age;  when,  if  any  reason 
existed  at  the  time  of  foreclosure,  which,  if  urged  to  the 
court,  would  have  been  a  ground  for  refusing  it,  he  may 
take  advantage  of  that,  and  have  it  opened;  but  the  parol 
never  demurred  on  account  of  coverture,  for  there  was  no 
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natural  incapacity  to  act  in  the  wife^  but  a  legal  disability ' ;  mortoaos. 

$he  haying  delegated  her  power  to  another  by  her  own  act,  — ' 

and,  thereby,  made  herself  liable  to  the  consequences 
thereof;  and  it  would  have  been  repugnant  to  everjr 
principle  of  equity,  that  the  mortgagee,  who  lent  his  money 
under  a  stipulation  to  be  repaid  at  a  time  certain,  for  the 
performance  of  which  the  land  was  bound,  should,  by  the 
accident  of  coverture,  have  been  hung  up  for  an  indefinite 
period  of  time,  to  be  detenmned  by  the  death  of  the  hus- 
band ;  for  this  differs  from  the  case,  where  husband  and 
wife  have  a  right  of  entiy,  which,  if  lost  by  the  neglect  of 
the  husband,  will  be  renewed  in  the  wife  after  his  death : 
as  there  the  right  to  the  lands  is  in  the  wife,  and  comes  to 
her  at  a  period  when,  by  her  incapacity,  she  cannot  avail 
herself  of  her  right  of  entry,  as  the  means  of  recovering  her 
estate,  and  no  person  is  injured  thereby ;  but  in  the  case 
of  a  mortgage,  the  right  to  the  lands,  in  law,«is  vested  in 
the  mortgagee,  by  the  contract  of  the  parties,  for  vnwt  of 
perfonnance  of  the  condition ;  and  the  court  is  only  called 
upon  to  enforce  the  contract,  by  closing  the  equity  of 
redemption,  vrithout  which  the  mortgagee  can  neither  get 
his  money,  nor  safely  intermeddle  with  the  land  \ 

But,  although  a  feme  covert  shall  not  have  a  positive 
day  given  to  her,  on  which  she  may  show  cause  against 
the  decree,  as  an  infant  shall,  yet,  if  a  bill  be  brought 
against  her  and  her  husband,  during  coverture,  respecting 
her  inheritance,  which  he  claims  merely  in  her  right,  and 
he  afterwards  dies,  the  right  survivii^  to  her,  she  may>  it 
is  presumed,  draw  into  question  and  examination  the 
validity  of  the  decree  obtained  against  her  during  coverture, 
and  avoid  and  tieverse  it,  if  there  be  just  cause  so  to  do\ 

But  in  all  cases  of  foreclosure,  if  there  be  any  unfair 

«  Go.  lit*  246,  b.  "  Gilb.  Forum  Romanum, 

•  Vide  Hob.  95;  i  Ves.  161,  iBnom  v.  Xioigm;  ei  vide 

305;    10  Co.  Rep,  48,  a;  3  2 P.  Wms.  450 ;  3  P- Wma. 

Atk.  712,   i  Inst.  246, 403 ;  238  - 

Pow .  Mortg.  303,  3d  edit. 

D  B  2. 
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MORTGAGE,   conduct  in  the  mortgagee,  the  court  will  open  the  fore- 
'  closure.    Thus,  where  a  mortgagee  obtained  a  decree  to 

foreclose  the  mortgagor,  pending  a  suit  by  his  creditors  to 
have  the  estate  sold  for  payment  of  their  debts ;  tiie  court 
decreed,  that  the  creditors  should  redeem  upon  payment 
of  pKhci'pal,  interest,  and  costs,  to  the  mortgagee',  tdd 
referred  it  to'  a  Master  to  take  an  account  thereof,  and 
directed  that  the  lailds  should  be  sold  to  pay  the  creditors  ^; 
So,  if  there  be  a  mortgagee,  and  several  judgment  credftors, 
and  the  persons  to  whom  the  judgments  are  given,  give  the 
mortgagee  notice  thereof,  and  tender  him  payment;  if  the 
mortgagee  afterwards  obtain  a  decree  to  foreclose,  the 
oeurt  will,  upon  a  bill  filed  by  the  judgment  creditofs, 
open  the  foreclosure,  and  decree  them  their  money'. 

And  though  the  decree  to  foreclose  be  made  absolute, 
sign'ed,  and  •enrolled,  it  is  no  plea  to  redeem,  if  surrep-' 
titiously  probui^*. 

A  decree  for  foreclosure  will  not, however, be  openedin 
favour  of  a  mere  voluntjser ;  for  a  mortgagee  is  a  purdiaser; 
and  so  hath  equal  equity  with  a  volunteer,  and  an  absolute 
estate,  in  law,  by  the  foreclosure  ^. 

And  where  it  appeared  that,  notwithstanding  a  continued 
endeavour;  on  the*  part  of  the  mortgagdr,  to  sell  the  lands 
mortgaged,  and  pay  what  was  due,  he  was  preventedby 
inevitable  necessity,  and  no  wilful  default  couid  be  alleged 
in  him,  as  where  a  rebellion  was  subsisting;  the  court 
enlarged  the  time,  as  to  the  performance  of  such  decree, 
notwithstanding  it  had  been  ^signed  and  enrolled  f. 

A  foreclosure,  obtained  by  a  first  mortgagee  against  a 
second  mortgagee,  will  be  opened  in  favour  of  such  second 

^  Solely  V.    Salubury^   9  !*  Roscorrick  v.  Bartott^  1 

Mod.  153;  S.  C.  2  Eq.  Ca.  Chan.  Ca.  217,  220. 

Abr.  600,  pi.  25.  ^  1  Ch.   Ca.   63;     Coker 

*  Grmoold  .v.  Marsham,  v.  Beavit,  1  Rep.  Ch.  253 ; 
dCh.Ca.  170*  Ismoord  v.  Claypool,  1:  (%. 

*  Lloyd  V.  Mansell,  2  P.    Rep.  262. 
Wms.  74. 


t 
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mortgagee,  if  the  land  be  afterwards  devised  by  the  first   MORTGAGE, 
mortgagee   to  the' mortgi^or ;    for  although  the  second 
mortgagee,  having  accepted  the  lands  already  mortgaged 
fpr  his  security,  must  hold  them,  subject  to  the  same  con- 
diiions  to  w^ch  they  are  liable  in  the  hands  of 'the  mort- 
gagor (he  being  able  to  convey  only  what  he  has^  which  is 
an  estate  subject  to  foreclosure,  unless  redeemed  either  by 
him,  or  those  claiming  under  him)  \  yet  as  between  the 
mortgagor  and  mortgagee,  the  debt  continuing  due,  and  the     ^ 
charge  on  the  estate  valid,  it  is  capable .  of  re-attaching 
upon  the  lands,  if  they  come  again  into  the  hands  of  the 
mortgagor,  or  those  of  a  subsequent  claimant  imder  him ; 
and  the  mortgage-deed  may  be  made  use  of«  as  a  kind  of 
equitable  estoppel,  to  any^plea  the  mortgagor  may  put  in, 
in  answer  to  this  claim.    It  in  some  degree  resembles  the 
case^  where  a  man  makes  a  lease,  by  indenture,  of  D.  in 
which  he  has  no  interest,  and  then  purchases  i>.  in  fee, 
and  afterwards  bargains  and  sells  it  to  A»  and  his  heirs ; 
in  which  case,  A.  will  be  subject  to  the  lease  ^.    So,  where 
a  trust  is  broken,  and  then  something  done  which  is  a  full 
bar  to  the  cestui  que.  trust ;  yet,  the  land  coming  aftei*wards 
to  the  trustee's  hands,  he  will  be  decreed  to  convey  to  the 
cestui  que  trust '.    Thus,  where  there  was  a  first  and  second  ^ 

mortgage  made  of  the  same  estate,  the  first  mortgagee 
brought  a  bill  against  the  second,  to  compel  him  to  redeem 
or  to  be  foreclosed,  and  foreclosed  him  accordingly; 
afterwards,  the  first  mortgagee,  by  his  will,  devised  the; 
same  premises  to  the  mortgagor ;  whereupon  the  second 
mortgagee  brought  a  new  bill,  to  set  aside  the  first  mort-r 
gage,  and  to  be  let  into,  a  satisfaction  of  his  money ;  to 
which  the  defendant  pleaded  the  former  suit,*  and  decree 
of  foreclosure :  but  the  court  ordered  the  defendant  to 

m 

answer  the  bill '. 

.  -  •     ♦ 

*  Salk.  S76,  '  Cook  v.  Sadler^  3  Vem. 

•  Lord  Canfnore*s  case,      235. 
cited  1  Vem.  1 48. 
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idoRTGAGE.       But  notwithstanding  a  foreclosure,  the  mortgdg^  My 

-"—'" — proceed  on  his  bond,  or  other  collateral  securitil^,  for  the 

remainder  of  the  money  lent^  if  th^  estate  be  of  infeHof 
^ue  to  the  sum  due  upon  it '  (i ).    But,  if  the  mortgagee, 
after  having  obtained  a  decree  to  foreclose,  take  otit  pro* 
cess  upon  any  counter  security,  with  intent  to  recover  hU 
mortgage-money,  this  amounts  to  a  waiver  of  th^  deerM. 
As  if  a  mortgagee,  after  having  got  a  dedree  to  foir^cl0le| 
which  is  signed  and  enrolled,  bring  an  action  of  d^bt  oii 
ihe  bond  given  at  the  Same  time,  for  payment  of  the  motiey 
and  performance  of  the  covenants  in  the  moi%age-deed, 
such  action  will  open  the  foreclosure,  and  let  in  the  equity 
of  redemption  of  the  mortgagor.    Fbr  though  the  koori 
will,  in  its  discretion,  after  a  reasonable  time,  ^ow  th6 
mortgagee  to  take  the  benefit  of  the  condition  annexed  to 
his  estate ;  yet,  as  .this  is  requiring  to  have  strict  law,  and 
often  attended  with  actual  injustice,  and  the  payment  of 
the  money  is  the  essence  of  the  contract,  and  efiects  sub* 
stantial  right  between  Ihe  parties,  the  court  is  willing  to 
ibeize  any  Opportunity,  either  of  an  actual  or  implied  con^ 
sent  of  the  mortgagee  to  open  the  foreclosure,  and  let  in 
the  mortgagor  to  redeem  \ 

Except  in  the  instances  already  mentioned,  it  does  not 
^pear  that  any  rules  have  been,  nor,  do  I  apprehend,  any 
can  be  laid  down  by  courts  of  equity,  as  to  the  exercise  of 
their  jurisdiction  in  opening  foreclosures,  either  with  re- 
lict to  the  time,  which  shall  be  coiisidered  as  a  bar,  or  to 
ihe  particulat  circumstances,  which  will  entitle  ^  suitor  io 
this  interposition  of  the  court ;   for  cases  of  tliis  sort 

<  2boA:e  V.  Hartley f  2  Bro.  ^  Dashwood  v.  Bfythwi^f 
Chan.  Rep.  126.  1  Eq.  Ca.  Abr.  317,  pi.  g* 

— T I ■ " ■ • "— '  II  ■! 

(1 )  But  it  seems  prudent,  in  such  case,  to  put  up  the  estate 
to  sale,  and  give  the  mortgagor  notice  of  tne  day  and  time 
of  sale,  sO  that  he  may  prevent  it  if  he  please,  by  redeem- 
ing ;  and  this  mode  or  proceeding  will  also  obviate  any  ob- 
jection, or  the  foundation  of  fraud.  Pow.  Mortg.  3 1 6^  3d  ed* 


« 
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embrace  such  a  variety  of  considerations,  and  are  frequently  MORTOAGfi. 

80  complicated  in  their  natmney  that  each  depends,  in  a  — ^ 

great  degree,  upon  its  own  combined  cirenmstanoes ;  and 

may  be  rather  considered  as  an  instance  of  the  fact,  that 

the  courts  will  interfere  to  open  a  foreclosure,  than  as  a 

general  rule  as  to  the  circumstances  in  which  relief  will 

be  given  K    Thus,  a  decree  of  foreclosure  was  opened,  afler 

sixteen  years,  where  the  bill  was  against  a  mortgagee,  who 

had  obtained  his  security,  part  by  original  mortgage,  and 

part  by  assignment,  procured  under  colour  of  being  a 

friend  to  the  mortgagor ;  but,  in  truth,  witb  a  view  to  get 

him  into  his  power,  that  the  mortgagee  might  purchase 

his  estate,  which  was  worth  three  times  as  much  as  the 

money  that  had  been  advanced  upon  it,  upon  his  own 

terms  K    But  where  the  mortgagee  entered  into  possession^ 

apon.  a  foreclosure  made  absolute  by  consent,  and  pro^ 

ceeded  to  make  improvements,  the  court  refused  to  open 

the  foreclosure,  even  though  six  years  only  had  elapsed  ^ 

So,  in  the  case  of  Wkhalse  v.  Short,  neither  over-value 
in  the  estate,  nor  even  a  parol  agreement  to  redeem,  was 
held  by  Lord  Cowper  or  Lord  Harcourt,  Chancellors,  to  be 
sufficient  reasons  to  open  a  foreclosure  after  twenty  years ; 
and  their  decree  was  afterwards  confirmed  on  appeal  to 
the  House  of  Lords :  there  being  no  instance  where  a  man 
has  been  let  in  to  redeem,  by  a  new  bill,  after  a  decree  of 
foreclosure  signed  and  enrolled,  upon  any  parol  agreement 
or  declaration,  or  by  reason  of  any  over-value  of  the  estate ; 
such  a  practice  would  be  of  dangerous  consequence,  and 
shake  abundance  of  titles"^*  But  perhaps  a  difference 
would  be  niade  if  the  application  came  early,  and  was 
from  the  mortgagor  himself;  especially  if  all  things  were 

*  Pow.   Mortg.  319,  3d  Bro.  Pari.  Ca.  111;   sEq. 

edit.  Ca.Abr.  699,  pi.  21. 

^  Burgh  V.  Langton,  15  "    Wkhalse  executor  of 

Vin.  Abr.  476,  pi.  2 ;  S.  C.  Wkhalse  v.  Short,  Bro.  Ca. 

2  Eq.  Ca.  Abr.  609,  pi.  5;  Pari.  414;    2Eq.  Ca.  Abr. 

2  Bro.Ca.  Pari.  544.  177,  pi.  1. 

'  IauU  v.  Crisp  et  aL   2 
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MORTGAGE,  m  statu  quOy  and  no  injury  would  result  to  the  nroitgagee 
^  from  expenses  incurred  in  repairs,  improvements,  or  other- 
wise ;  as,  in  such  case,  although  the  mortgagee  hath  the 
legal  title,  yet^the  mortgagor  seems  to  have  the  greater 
equity.  Besides,  as  the  original  intention  of  the  parties 
was  a  loan,  not  a  purchase,  no  injustice  would  be  done  by 
giving  the  mortgagor  time  to  redeem,  upon  making  full 
satisfaction  to  the  mortgagee*^.  And  such  a  distinction 
seems  to  be  warranted,  by  the  observation  of  thie  court  in 
the  case  of  Roscorrick  v.  Barton ;  in  which,  redemption 
was  denied  to  a  remainder-man  after  twenty  years ;  but  the 
Lord  Keeper  said,  that  he  made  a  great  difference  bet^ween 
parties  that  came  to  redeem,  who  were  no  parties  to  the 
mortgage,  and  those  that  were°. 

And  though  the  mortgagee  call  it  a  debt,  in  his  will, 
(especially  if  to  a  collateral  purpose  only)  it  will  not  alter 
the  nature  of  the  estate  the  mortgagee  has  in  Uie  premises, 
after  a  foreclosure  made  absolute,  and  many  years  pos- 
session by  the  mortgagee  p.  .    . 

In  some  cases,  we  have  said,  the  court  will  decree  a  sale 

.     in  the  first  instance.    This  happens  principally  in  the  base 

of  reversions,  where,  if  the  money  is  not  paid,  and  the 

interest  is  running  in  arrear,  the  court  will  decree  that  the 

mortgagee  may  sell  to  satisfy  the  debf^. 

And  so,  if  a  mortgagor  die,  and  his  personal  estate  prove 
'  insufficient  to  discharge  the  mortgage,  the  mortgagee  may, 
on  filing  a  bill  to  enforce  payment  of  the  money  diie,  pray 
a  sale  of  the  mortgaged  estate  in  the  first  instance;  pro- 
vided the  skme  person  is  both  heir  and  executor ;  but  where 
those  characters  are  filled  by  different  persons,  it  sieems 
to  be  necessary  first  to  call  for  an  account  of  the  personal 
estate  ^ 

■       •  

"  Vid.  Pow.  Mortg.  325,  2  Eq.  Ca.  Abr.  608,  pi.  1. 

,3d  edit-  .  .     **  ^^^^  v«   yig^TeSf  1  Ck. 

**  1  Ch.  Ca.  220.  Rep.  33. 
P  Tooke  V.  Bishop  of  Eli/^         '   Daniel  v.  Skipwith,  2 

et  al,  Bro.  Pari.  Ca.  199  ;  Bro.  Rep.  Chan.  155. 
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"  Aiid  it  is  the  same,  where  an  executor  is  himself  a  mort-  MORTGAGE. 

gagor  to'  the  testator ;  as  in  this  case  the  bill  must  be  for  a  

sale,  and  not  a  foreclosure '. 

And  so>  in  some  cases,  whc^re  the  mor^agor  stands  in 
contempt,  and  the  plaintiflPs  bill  is  ordered  to  be  .taken pro 
confesso,  the  court  will  decree  a  sale  of  the  estate  ^ 

But  the  court'  will  not  decree  a  sale  in  other  cases, 
merely  because  the  security  may  prove  defective ;  though 
it  will  sometimes,  in  such  case,  refer  it  to  a  Master 
to  set  a.  valuation  on  the  estate,  and  the  plaintiff  to  take 
it  pro  tanto\ 

It  does  not  appear  to  be  clearly  settled,  whether,  where 
the  mortgagor  is  indebted  to  the  mortgagee,  by  a  bond 
debt,  as  well  as  on  mortgage,  and  the  mortgagee  exhibits 
his  bill  to  foreclose,  the  mortgagor  may  redeem  without 
discharging  the  bond  debt,  as  well  as  that  by  mortgage ;  - 
but  it  should  seem-  not,  for  there  is  a  material  distinction 
between  an  application  from  the  mortgagor  to  redeem, 
and  one  by  the  mortgagee  to  foreclose ;  and  we  are  to  ob- 
serve, that  the  reason  of  this  rule  having  been  laid  down^ 
in  courts  of  equity,  on  an  apphcation  made  by  the  mort- 
gagor to  i^deem,  is,  because  he  who  wishes  to  have  equity 
rendered  to  him,  must  render  it  to  those  against  whom  he 
appUes  for  it.  Thus,  if  a  mortgagor,  ailer  having^foifikfted 
his  estate  in  law  to  the  mortgagee,  by  neglecting  to  per- 
form the  condition  to  which  he  hath  made  it  subject,  ^ 
applies  to  equity  to  enable  him  to  redeem,  it  is  but  just^ 
that  when  equity  interferes  to  take  .from  the  mortgagee 
the  estate, -which  by  law  is  become  absolutely  vested  in 
him,  care  should  be  taken  that  the  mortgagee  is  not  pre- 
judiced by  its  interposition ;  which  he  would  certainly  be, 
if  other  debts  that  he  has  suffered  the  mortgagor  to  con- 
tract, (perhaps,  in  some  degree,  under  confidence  that  they 
would  be  covered  by  his  former  security)  were  left  undis- 

-     •  2  AtlL.  56.  '  ^  Ibid. 

^&eeDa8hwoody.Bithazy, 
Mosel.  196. 
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MORTOAGBi   charged.    Bat  there  is  no  pretence  for  the  interpositioiiof 

this  maxim,  where  a  mortgagee  comes  to  foreclose;  for 

his  intention  is  to  shut  out  the  mortgagor  from  his  equity, 
and  strictly  to  enforce  his  own  legal  title.  In  such  case, 
therefore,  the  mor^agee  electing  for  himself^  and  choosing 
to  have  a  strict  performance  of  the  contract,  the  only 
equity  which  he  is  entitled  to  against  the  mortgagor, 
seems  to  be,  to  be  decreed  exactly  that  which  the  law 
would  give  him,  and  for  which  he  hath  stipulated,  namely, 
the  land,  or  the  mortgage*money.  A  distinction  which 
seems  to  be  countenanced  in  the  case  of  Shwrpndi  v. 
Blake  \ 

And  this  distinction,  between  cases  where  the  appli- 
cation to  equity  is  made  by  the  mortgagor,  and  cases 
where  it  moves  from  the  mortgagee,  is  analogous  to  a 
rule  laid  down  on  occasions  something  similar,  namely, 
where  equity  is  required  to  carry  the  debt  beyond  the 
penalty  of  a  bond ;  for  where  the  plaintiff  came  to  be  re- 
lieved against  the  penalty  of  a  bond,  it  was  so  decreed, 
upon  payment  of  the  principal,  interest,  and  costs,  tfaoogh 
they  exceeded  the  penalty ;  and  the  decree  was  affirmed 
upon  an  appeal  to  the  House  of  Lords  ^,  So,  where  lands 
were  extended  on  a  statute  or  judgment,  at  much  less  than 
the  real  value,  and  the  conusor  came  into  equity,  to  make 
the  conusee  account  according  to  the  real  value,  he  was 
^  not  relieved  without  paying  all  that  was  due  for  principal, 

interest,  and  costs,  although' 4xey  exceeded  the  penalty*; 
but  where  the  vendor  of  lands  entered  into  a  recognizance 
of  1,000 /.  for  quiet  enjoyment,  which  was  forfeited;  though 
the  loss  the  vendee  sustained  was  much  greater  than  the 
penalty,  yet»  upon  application  by  him,  the  court  would  not 
go  beyond  it*.    And  where  a  trustee  of  a  recognizance 

«  Sharpnell  v.   Blake,  2        »  1  Eq.Ca.Abr.9a,pl.8; 

Eq.  Ca.  Abr.  603,  pi.  34 ;  and  1  Vem.  ^0. 
Pow.  Mortg.  336,  3d.  edit.         *  Bidtake   v.  Arundel,  i 

y  1  Eq.  Ca.  Abr.  92,  pi.  Rep»  Ch.  95. 
10;  Show.  P.O.  15. 
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ideased  it^  without  any  coiwideratian ;  upon  bill  hj  the  MOBroAGS. 

Mui  fue  tfuU  against  the  trustee,  the  court  decreed  him  

to  piy  Ae  principal  and  intereftti  so  as  it  exceeded  not  the 

penalty  ^.    And  even,  where  a  settlement  or  devise  was 

made  of  lands  for  payment  of  debts,  and  there  was  a  bond 

debt,  the  interest  of  which  had  over'^run  the  penalty; 

although  such  conveyances  for  payment  of  debts  are  con« 

strued  favourably,  yet  the  creditor,  on  a  bill  brought  by 

ium,  was  restrained  within  the  amount  of  the  penalty®. 

The  reason  that  this  indulgence  is  given,  on  applications 

by  the  obligor,  and  uniformly  objected  to,  on  that  of  the 

obligee,  is,  because  the  obligee  has  chosen  his  own  sd- 

cority,  and  made  himself  judge  what  recompence  he  shall 

have,  in  case  there  be  a  breach  in  perfimnance  of  the 

agreement' ;  and  therefore  there  is  no  equity  to  enlarge  Or 

better  his  security :  but  where  the  obligee  is  defendant,  he 

is  entitled  to  all  that  is  due,  before  any  equity  can  arise  in 

the  obligor.    So,  in  the  principal  ease^  the  mortgagee 

having  contented  himself  with  a  bond  for  the  latter  money 

lent,  there  is  no  reason  to  better  his  security,  by  tacking 

it  to  the  mortgage,  and  making  it  a  lien  on  the  land, 

which  he  might  himself  have  done,  had  he  thought  proper, 

either  by  a  new  mortgage  or  an  indorseiuent  upon  the  old 

one  ^. 

And,  it  should  seem,  that  the  law  would  be  the  same, 
although  the  subs^uent  debt  were  by  judgment  or  recog- 
nizance ;  for  such  creditor  cannot  be  called  a  purchaser, 
nOr  does  he  lend  his  money  upon  the  immediate  view  or 
contemplation  of  the  cognizor^s  real  estate ;  and  though 
the  cognizee  has  thereby  a  lien  upon  the  land,  yet  that 
arises  from  the  operation  of  law,  and  not  from  any  specific 
agreement  between  the  parties ;  and,  therefore,  if  the  prin- 
ciple before  stated,  be  true,  namely,  that  6n  a  bill  to  fore- 

*  Jewm  V.  -BitfA,  i  Vem.  *  3  Bac.  Abr.  650,  4ih 
342.  edit. 

<  AnoH.  1  Salk.  154,  pi.  3.        *  Pow.  Mort  334,  3d  ed. 
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close,  the  mortgagor  may  redeem  on  perfoiming.  his  origi- 
nal contract,  by  pajrment  of  the  moitgage?moiiey«  without 
having  any  other  terms  put  upon  him,  the  mortgagee  will 
be  left,  as  to  his  judgment,  to  his  remedy  at  law^ 


CHAP.  VII. 


JOINT- 
TENANCY. 


OF  ESTATES  IN  JOENT-TEN A NCY,  AND  IN 

COMMON. 

1  HE  observations  which  have  hitherto  been  made  upon 
the  several  estates  and  interests  which  may  be  had  in  real 
property  must  be  understood,  unless  where  it  is  otherwise 
expressed,  to  apply  to  such  estates  and  interests  only  as  are 
holden  in  severalty ^  f  •  e.  where  the  pr6prietor  is  «(>&  tenant 
of  the  land,  &c.  holding  it  purely  in  his  own  right  without 
any  person  being  joined  or  connected  with  him  in  point  of 
interest*.  But  estates  may  be  further  considered  in 
respect  of  the  number  said  connection  of  the  owners ;  for 
th^y  may  be  hdlden-  not  only  in  severalty  but  in  jom/* 
tenancy  \  in  common  \  and-  in  coparcenary-,  in  all  of  which 
•there  is  a  plurality  of  teiiants. 

'  Estates  in  joint-tenancy,  and  in  common,  are  so  similar 
-with  respect  to  some  of  their  properties,  and  so  directly 
opposite  with  respect  to  others,  that  the  most  advanta- 
geous mode  of  treating  them  will,  I  apprehend,  be  to  con- 
sider them  in  one  point  of  view,  by  which  means  their 
coincidences  and  differences,  with  the  reasons  of  each, 
will  be  more  distinctly  perceived.  But  an  estate  in  co- 
parcenary will  be  more  conveniently  referred  to  a  separate 
consideration. 


f* 


'  Pow.  Mortg.  334, 3d  ed.        »  2  Blac.  Com.  1 79^ 
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In  endeavourthg  to  inve;stigate   the  nature  and  pro-       joiNT- 
perties  of  estates  of  joint-tenancy^.and  in  common,  I  shall    '^^^nancy. 
consider, '       *  ..... 

I.  The   Nattjrb    of   Estates  in  Joint-tenancy, 

AND     IN   COBIMON  ;     WITH     THE     D.IFFERENCES 

AND  Similitudes  between  them. 
II.  How  they  may  respectively  be  created.' 

III.  \VhAT    Things    may    be    holden    in    Joint- 

tenancy,  or  IN  Common. 

IV.  What  Persons  may  hold  Estates   in  Joint- 

tenancy,  or  in  Common. 

V.  Of  the  Incidents  to  Estates  in  Joint-te- 
nancy, AND  IN  Common;  and  Powers  the 
Tenants  may  respectively  exercise  over 
them. 

VI.  Of  the  Means   hy   which    these  Tenancies 
may  be  Destroyed. 


I.  Of  the  Nature  of  Estates  in  Joint-tenancy, 
AND    IN  Common;   and    of  the  Difference 

.    BETWEEN    them. 

An  estate  in  joint-tenancy  is,  where  ''  lands  or  tene- 
ments are  granted  to  two  or  more  persons  to  hold  in  fee- 
simple,  fee-tail,  for  life,  for  years,  or  at  will*;"  in  which 
case,  if  there  be  no  words  of  explanation  to  show  they 
were  intended  to  have  a  several  interest,  they  will  take  a 
joint  estate,  and  are  denominated  joint-tenants. 

For  example,  if  land  be  limited  to  A.  and  JB.  for  their 
lives,  they  will  be  joint-tenants  of  the  freehold;  if  to .  A. 
and  B.  and  their  heirs,  they  will-  be  joint-tenants,  of  the 
inheritance;  aod  if  land  be  granted  to  il.  and  JB.  for  .their 
lives,  and  to  the  heirs  of  il.,^.  and  B.  will  be  joint-tenants 
of  the  freehold  durii^  their  lives^  and  ^.  will  have,  the 
remainder  in  fee  in  severalty ;  or  if  land  be  given,  to  A.  and 
B.  and  the  heirs  of  the  body  of  A.  they  will  both  have  a 
joint  estate  for  life,  and  J.,  a  several  remainder  in  te^l^ 
These  estates  are  said  to  be  held  in  joint^tenancy,  because 


t  . 


•*  tit.  8.    277;    and  see        ^  Lit.  s.  277, 285 ;  2  Blac. 
Watk.  Princ.46.      .        *         Com.  t8i. 
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they  are  conveyed  to  the  grantees  jointly ;  and  by  this 
mode  of  conveyance  they  hold  conjunction,  per  mU  et 
per  tout;  «.  e.  by  the  half  or  moiety,  and  by  all;  each  of 
them  having  the  entire  possession,  as  welji  of  every  part  as 
of  the  whole ''•  QuiUbd,  says  Bracton,  tatum  tenet  et  nildl 
tenet f  scilicet  totum  in  communi  ef  nihil  separatim  per  se^ 

So,  if  a  rent-charge  be  granted  to  A.  and  B.  to  hold  to 
them  as  follows ;  viz.  to  A.  till  he  be  married,  and  to  JB. 
till  he  be  advanced  to  a  benefice,  they  will  be  joint-tenantB 
tiU  one  of  those  dungs  happen^ 

And  this  estate  may  be  had  in  remainder  or  reversion, 
as  well  as  in  possession.  If,  therefore,  per  Coke  ',  a  gift  be 
made  to  two  men,  and  the  heirs  of  their  two  bodies,  re- 
mainder to  them  and  their  heirs,  they  will  be  joint-tenanti 
of  this  remainder  in  fee. 

Tenants  in  common  are  ''  those  who  hold  lands  or  tene- 
ments in  fee-simple,  fee-tail,  for  life,  &c.  by  several  and 
distinct  titles,  but  by  such  an  unity  of  possession  as  that 
neither  of  them  knows  his  particular  part*^/'  Wherefore 
they  occupy  and  take  the  profits  of  such  lands  or  tene- 
ments in  common  and  pro  indiinso ;  and  as  their  occupa- 
tion and  possession  is  in  common  between  them,  though 
by  separate  titles,  they  are  called  tenants  in  common;  and 
therefore,  if  there  is  but  a  unity  of  possession  in  the  te- 
nants, it  is  sufficient  to  constitute  this  estate,  though  there 
be  an  entire  disunion  both  of  title  and  of  time.  For  of 
two  or  more  tenants  in  common  of  lands,  one  may  hold 
his  part  in  fee-simple  and  the  other  in  tail,  or  for  life,  so 
that  there  is  no  necessary  union  of  interest*;  one  may  hold 
by  descent,  the  other  by  purchase,  or  the  one  by  purchase 
fifom  A.  and  the  other  by  purchase  firom  B»  so  that  there 
is  no  unity  of  title ;  the  estate  of  one  may  have  been 
vested  fifty  yean,  that  of  the  other  but  yesterday,  so  there 
is  no  unity  of  time;  the  only  essential  unity  therefore  iSf 


^  Lit.  s.  288. 
^  L.  5,  tr.  5,  c.  26. 
'  1  tnst.  i8o,b. 


*  1  Inst.  183,  b. 

^  lit.  29a;  and  see  Watk. 

Princ.  49. 
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that  of  possession^  and  for  this,  says  Blackstone,  Littleton       JOINT- 

TENANCY 

gives  the  true  reason,  *'  becauss  no  man  can  tell  certainly  * 

which  part  is  his  own*." 

Thus  if  It^ids  be  granted  to  two  persons  as  joint-tenants 
in  fee,  and  the  one  of  them  alien  his  part  to  another  in  fee, 
the  alienee  and  the  other  joint-tenant  will  be  tenants  in 
common,  because  they  hold  the  land  by  several  titles ; 
the  alienee  claiming  his  moiety  under  a  conveyance  from 
one  of  the  joint-tenants,  and  the  other  joint-tenant  retain- 
ing the  other  moiety  by  virtue  of  the  original  grant  made 
to  him  and  his  companion^. 

And  so  if  lands  be  demised  to  one  for  life,  with  remainder 
to  the  right  heirs  of  /.  S.  and  /.  N.,  and  J.  S,  has  issue  and 
dies,  and  then  /.  N.  has  issue  and  dies,  their  issues  are 
tenants  in  common ;  because  the  one  moiety  vested  at  one 
time,  and  the  other  at  another '  (1). 

And  as. the  essential  difference  between  joint-tenants 
and  tenants  in  common,  is  that  joint-tenants  hold  by  one 
joint  title  and  in  one  right,  and  tenants  ia  common  by 
several  titles,  or  by  one  title  and  several  rights,  it  follows 
that  joint-tenants  have  one  joint  freehold,  and  tenants  in 
conunon  several  freeholds ;  they  have,  however,  this  pro- 
perty in  common  to  them  both,  that  their  occupation  is 
undivided,  and  neither  of  them  knoweth  his  part  in 
severalty  ". 

'  Blac.  Com.  192.  '  Co.  Lit.  188,  a. 

*  Lit.  8.  292.  "  Ibid.  189,  a ;  299,  b. 

■  ■■■.!  !■■■  ip  ■■■  »— ^^Bfc 

(1)  There  may,  however,  in  some  cases  (i.f.  where  the 
estate  vests  by  way  of  use)  be  joint-tenants,  though  the 
estate  vest  in  tnem  at  different  times ;  as  if  a  man  make  a 
feofiment  in  fee,  to  the  use  of  himself  and  such  woman  as 
he  shall  afterwards  marry,  for  their  lives,  and  he  after- 
wards many,  he  and  his  wife  will  in  this  case  be  joint* 
tenants,  thoujgh  they  come  to  their  estates  at  several 
times.  Co.  Lit.  1889  a;  and  the  reason  of  the  difference 
is,  that  in  the  case  of  an  use,  the  estate  is  vested  ;Emd 
settled  in  the  feoffees  till  the  future  use  comes  into  es^ ; 
and  see  1  Co.  100,  b.  101,  a ;  and  By.  274,  b ;  also  post, 
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II;    The   Means    by    which    Estates    in    Joint- 
tenancy,  AND  IN  Common,  may  be  created. 

1.  With  respect  to  a  Joint-tenancy, 

An  estate  in  joint-tenancy  can  be  created  only  by  some 
act  of  the  parties  themselves,  and  not  by  operation  of 
law°;  and  an  estate  in  joint-tenancy  must,  as  has  been 
already  noticed,  be  so  constituted  as  to  have  a  four- 
fold miity;  viz.*  1.  a  unity  of  interest ;  2.  a  unity  of  title; 
3.  a  unity  of  time;  and  4.  a  unity  of  possession ;  or,  in  other 
words,  joint-tenants  must  have  one  and  the  same  interest, 
accruing  from  one  and  the  saihe  conveyance,  commencing 
at  one  and  the  same  time,  and  held  by  one  and  the  same 
undivided  possession  ^. 

1.  As  therefore  it  is  necessary  that  joint-tenants  should 
have  one  and  the  same  interest,  one  joint-tenant  cannot 
have  an  estate  in  fee-simple,  and  the  other  in. fee-tail ;  one 
an  estate  for  life,  and  the  other  for  years ;  or  one  of  them 
an  estate  in  possession,  and  the  other  in  reversion  p.  , 

2.  As  joint-tenants  must  also  have  an  unity  of  titk,  their 
estate  must  be  created  by  one  and  the  same  act,  whether 
legal  or  illegal,  as  by  one  and  the  same  grant,  or  by  one 
and  the  same  disseisin  *^.  For  joint-tenancy  cannot  be 
created  by  descent,  or  act  of  law,  but 'merely  by  purchase, 
or  acc^uisition  by  the  act  of  the  party ;  unless,  therefore, 
that  act  were  one  and  the  same,  the  two  tenants  would 
have  different  titles,  and  if  they  had  different  titles,  one 
might  prove  bad  and  the  other  good,  which  would  abso- 
lutely destroy  the  jointure  ^. 

3.  Thirdly  we  have  seen  there  must  be  a  unity  of  time : 
their  estates  must  therefore  be  vested  at  one  and  the  same 
period,  as  well  as  by  one  and  the  same  title ;  as  if  a 
present  estate  be  made  to  A.  and  JB;  or  a  remainder  in  fee 


^  Lit.  8.  178. 

*  2  Blac.  Com.  180. 

P  Co.  Lit.  188,  a. 


^  2  Blac.  Com.  181 ;  Lit. 
s.  278. 
'  2  Blac.  Com.  181. 
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be  limited  to  the  particular  estate^  in  either  case  A,  and  B.  _^J0INT* 
are  joint-tenants  of  this  present  estate  or  this  vested  xe- 
mainder*.  But  in  the  case  before  put,  of  a  lease  for  life 
made  to  A.  remainder  to  the  heirs  of  /.  S.  and  i.  N.  and 
dnnng  the  ipontinuance  of  the  particular  estate  J.  S.  has 
issue  and  dies/  which  vesta  the  remainder  of  one  moiety 
in  such  issue,  and  then  J.  N.  dies  leaving  issue,  whereby 
the  other  moiety  becomes  vested  in  the  issue  of  B.  now 
these  issues  cannot  be  joint-tenants^  but  tenants  in  com- 
mon, because  one  moiety  vested  at  one  time  and  the 
other  moiety  at  another*  (i)^ 

But  in  the  case  of  an  use^  as  has  been  before  noticed, 
a  person  may  take  a  joint  estate,  though  it  do  not  vest.iii 
him  at  one  and  the  same  time ;  as,  if  a  man  enfeoff  another 
to  the  .use  of  A.  and  of  such  woman  as  he  may  afterwards 
many,  for  life,  and  A,  afterwards  marry,  he  and  his  wife 
will  be  jointp-tenants,  though  they  come  to  the  estate  at 
different  times ;  for  here  A.  the  husband  has  no  property 
in  the  land,  neither  jim  in  re  nor  ad  rem,  but  the  feoffee  to 
uses  has  the  whole  property,  viz,  first  to  the  husband  only, 
and  upon  the  contingency  of  the  marriage,  then  to  him 
aQJ[  his  wife  jointly,  so  that  the  use  of  the  wife's  estate  is 
donnant  till  the  intermarriage,  but  being  then  awakened 
it  will  have  relation  back,  and  take  effect  from  the  time  of 
its  original  creation,  and  this  is  the  only,  rule  in  equity  to 
support  the  trust  in  the  same  manner  as  the  parties. have 
limited  it ;  and  now  by  the  statute  of  uses  it  is  executed  in 
the  same  form  as  it  was  governed  in  equity  °:  2jid  per 

•  2^Blac.  Com.  181.  n.  13 ;  Blandford  v.  Bland" 

^  Co.  lit.  188,  a ;  2  Blac.  ford,  3  Bulst.  101 ;  2  Blac. 
Com.  181.  Com.  i8i, 

'  Co.  lit.  188,  a;  and  lb. 

•  -         -  ■  —  ■  ■  - 1.-.  ■• 

(1)  But  see  Aylor  v.  CAg),  Cro.  Jac.  259 ;  Earl  of  Susser 
y.  Tejnpk,  1  Ld.  Raym.  311,  312 ;  Stratton  v.  Best,  2  Bro. 
Ch.  Ca.  240 ;  and  the  cases  cited  post. ;  by  which  this  doctrine' 
df  an  unity  of  time,  said  by  Blackstone  to  be  essential  to  the 
subsistence  of  a  joint-tenancy,- is  rendered  at  least  doubt- 
ful, if  not  wholly  overturned. 
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JOINT-      Holty  Ch.  I.  tt  is  a  jout  doim  by  ilie  Mme  conveyanoe 
""^^^^^V  which  makes  joint-teaanti,  and  not  the  tiiM  of  veatng  >. 

So,  if  a  maa  enfeo£b  or  levies  a  fi&e  to  ul.  in  fee,  to  the 
use  of  himaslf  and  B.  and  liieirheirs,  tiiey  ate  at  oonMa 
hm  jeint-tenants  of  the  nae ;  for  the  «8tate  in  an  use  aortt 
aoeordinff  to  the  wteat  of  the  piitie8>  ivfaich  wsste  fbss 
Hie  eailiire  nee  in  them  both,  and  the  possession  only  in  A. 
md  since  the  staMe  oKecutes  the  possession  in  the  saais 
manner  as  the  use  was,  tiieyare  not  tenants  in  common,  as 
if  one  was  in  bjr  the  common  law  and  the  other  by  Ihs 
statute,  but  joint-tenants  by  the  words  of  the  statute  ^ 

So,  where  a  fother  devised  lands  to  his  two  sonsand  die 
heiis  of  their  bodies,  upon  their  respectively  attaining  their 
several  ages  of  twentywrne  years,  they  'were  held  te  hs 
joint^nants^  notwithstawfing  the  estate  could  net  vest  ia 
tiiem  at  the  iiame  time*. 

Again,  where  lands  were  limited  to  trustees,  intnisl, 
after  the  decease  of  husband  and  wtft,  fer  the  ofaikbea  of 
their  marriage  and  their  heirs,  to  vest  in  them  respectsvely 
^  at  twenty-one,  or  marriage,  the  children  were  held  to  he 

joint-tenants;  Lord  Thurlow  declaring,  that  whethttthe 
settlement  were  to  be  considered  as  a  legal  estate  or  a  deed 
t»  uses,  it  would  make  no  difference,  and  that  the  estate 
lasting  in  the  children  at  different  times,  woidd  not 
prevent  itsbenigajoint4enancy*. 

And  whete  a  devise  was  made  to  a  woman  and  Ae 
diildren  of  her  body,  begotten  or  to  be  begotten  by  W. 
the  devisee  and  her  children  w^re  held  to  be  join^teaants, 
u^wiihstandtng  the  estate  might  vest  in  aU  of  them  at 
^jUffireot  times  ^ ;  for  they  took  by  the  same  oonveynnce. 

4.  Lastly,  in  joint-tenancy  there  must,  we  have  seen,  be  a 
unity  of  poitesdon.  Joiat-teuants  are  said  tOibe  seised/Mr  mie 

'  aRolAtM;7»i-  ^  O0Mv:./«Q]boiVtain. 
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itpertout,  by  the  half  or  moiety,  and  by  all ;  that  is,  they  each  _  SOIST^ 
of  them  have  the  entire  possession,  as  well  of  every  parcel 
«s  of  Uie  whole  ^.  They  have  not,  one  ^of  them  a  seisin 
of  one  hab*er  moiety,  and  the  other  of  the  other  moiety; 
neitiier  can  one  be  exclusively  seised  of  one  acre,  and  his 
eompaiBon  of  another ;  but  each  has  an  undivided  moiety 
of  the  whole,  and  not  the  whole  of  an  undivided  moiety. 
And  therefore,  if  an  estate  in  fee  be  given  to  a  tnaa  and 
|iii  wife,  tiiey  are  neither  properiy  joint^tenantB^  wtait 
taiMts  in  oonnsdn:  for  husband  and  wife  being  ooii- 
sidered  as  one  ^rson  in  law,  they  cannot  take  the  estate  by 
moieties,  but  botti  are  seised  of  the  entirety  pet  toui  tt  nan 
fetfni€:  die  consequence  of  which  is,  that  neither  tiie 
hiisbaiad  northcl  wife  can  (jKspose  <^  any  part  withoiit 
the  MsMI  of  &e  other,  but  the  whole  must  remain  to  the 


survivor  *. 


tf  •  In  respect  of  the  creation  of  a  tenancy  in  common.  How  •  tenancy 
it  may  be  created  or  arise  not  only  by  express  words  in  JI|.^","JS*.  "^ 
a  deed  or  will,  declaring  that  the  grantees  or  devisees  shall 
hold  as  tenants  in  common  and  not  as  joint-tenants,  or  to 
boM  one  moiety  (third  part,  or  the  like)  to  one  of  them,  and 
die  other  moiety,  or  the  like,  to  the  other  of  them  * ;  but 
also  by  any  destruction  of  an  estate  in  joint-tenancy  or 
eopai^eenary,  which  severs  the  unity  of  tide  or  interest  , 
between  l2ie  pafties,  without  severing  the  unity  of  posses- 
sion ^ ;  as,  if  there  be  three  joint-tenants  in  fee,  and  one 
of  them  alien  his  part  to  another  in  fee,  the  alienee  is 
tenant  in  comxkion  with  the  other  two  joint-tenants  < ;    for 
they  hftve  now  several  titles,  the  two  joint-^nants  claiming 
by  the  original  grant,  and  the  alienee  by  the  new  idienation, 
but  they  have  all  a  unity  of  posseseicm. 

imA  aoy  if  one  joint^enant  grant  his  part  to  A.  and  the 
oAer  of  them  his  part  to  B.  the  donees  are  tenants  in. 

'  lit.  B.  tfSS;  5  Co.  to.  *  Lit.  a.  ao8 ;   Co.  lit. 

*lie.  8.  H^;   Co.  lit^  183,  b.  190,  b. 

f8¥|*ft Vertt^  iiip ;  4  lef.  9 ,  ^  si  fila6.  Coin.  \^U 

ft  BUc.  Com.  182.  >  Lit  s.  394. 

s  B  t 
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JOINT-       common;   they  holding  by  different  titles  and  convey- 
TENANCY.    ances^  but  with  a  unity  of  possession. 

And  it  will  be  the  same  if  there  be  two  coparceners,  and 
one  of  them  alien  his  part,  the  alienee  and  the  other 
coparcener  will  be  tenants  in  common,-  because  they  hold 
by  different  titles,  the  parcener  by  descent,  and  the  alienee 
by  purchased 

And  so  if  there  be  two  joint^lessees  for  life,  and  one  of 
them  grant  his  part  to  another,  for  his  (the  grantor^s)  life, 
the  grantee  and  the  other  lessee  are  tenants  in  conmon 
during  the  joint  lives  of  the  two  lessees'^  (i). 

And  if  there  are  three  jpint  tenants,  and  one  of  them 
releases  to  one  of  the  other  two,  all  his  right  as  to  his  third 
part,  he  to  whom  the  release  is  made,  and  die  other  joint- 
tenants,  are  tenants  in  conunon ;  but>  it  is  to  be  remarked, 
that  as  by  such  release  no  severance  is  made  of  the  shares 
of  the  other  joint-tenants,  they,  in  respect  of  the  other 
two-thirds,  continue  joint-tenants  as  before  '•     • 

In  short,  whenever  an  estate  in  joint-tenancy  or  copar- 
cenary is ,  dissolved,  without  partition  being  made,  so 
that  the  unity  of  possession  still  continue,  and  the  unity 
of  interest  is  destroyed,  it  is  turned  into  a  tenancy  in  com- 
mon "^ ;  and  whenever  an  estate  is  granted  or  devised  to 
two  or  more,  without  inserting  words  which  imply  a  joint 
estate,,  so  as  to  create  a  jQ^lt-tenancy,  it  wiU  be  a  tenancy 
in  common''. 

*  Lit.  B.  296,  300,  '  Lit.s.304;Co.Lit.i93,a. 

*  Ibid.  s.  309.  ■»  Lit.  6.  302. 

^  Ibid.  s.  301.  ^  2  Blac.  Com.  193. 

(1)  But  )ihis  must  be  confined  to  the  case  of  joint-tenants 
for  life,  as  put  by  Littleton,  for  if  the  joint-tenants  are  in 
fee,  and  the  jointure  is  severed,  the  rignt  of  survivorship  is 
wholly  taken  away,  and  their  shares  goto  their  respectiye 
heirs  :  and  so  if  there  be  joint-tenants  for  term  of^ years, 
-  and  the  joint-tenancy  is  severed,  fheir  estates  will  go  to 
their  personsil  representatives.  See  1  Salk.  158 ;  €k^.  lit* 
i9i,a.n.(i). 
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A«  tenancy  in  common  may  also  subsist  by  prescription ;       JOINT- 

asjf.the  one  of  two  persons  and  his  ancestors  (or  those  * 

from  whom  he  claims)  has  holden  a  moiety  of  an  estate  in  . 
common  with  another  tenant,  having  the  other  moiety^ and  ' 
with  his  ancestors  (or  with  those  whose  estate  he  has)  pro  . 
indiviso,  time  out  of  mind,  they  will.be  tenants  in  common 
by  prescription  ®  ( i ). 

3.  The  Wards  by  which  Joint-tenancies  and  Tenancies  in 
Common  may  be  created ;  whether  in  a  Deed  or  Will. 


X 


As  to  the  words  which  will  create  a  joint-tenancy,  and  By  what  wordi 
not  a  tenancy  m  common,  and  e  converso,  we  must  distm-  joint-tenancy  or 
guish  between  the  diflFerent  operations  which  words  have  j,e^^"JJj*™*^ 
in  a  conveyance,  and  in  wills  ;  in  the  latter  of  which  the 
intention  of  the  testator  is  chiefly  to  govern,  whilst  in  the 
former  the  technical  meaning  of  the  words  must  prevail. 

1 .  ^In  a  Deed. — ^The  creation  of  an  estate  of  joint-tenancy  i.  ip  a  ietd. 
in  a  deed,  depends  on  the  wording  of  Ae  instrument  by     ' 
which  the  tenant  claims  title ;  (for  this  estate  can  only,  arise 
by  purchase  or  grant,  t.  c.  by  the  act  of  the  parties,  and    ' 
never  by  mere  act  of  law).    Now,  if  an  estate  be  given  tP 
a  plurality  of  persons,  without  adding  any  restrictive,  ex-' 
elusive,  or  explanatory  words,  as  if  an  estate  be  granted  to 
A,  and  B.  and  their  heirs,  this  makes  them  immediately 
joint-tenants  in  fee  of  the  lands ;  for  the  law  interprets  the 
grant  so  as  to  make  all  parts  of  it  take  effect,  which  can 
be  done  only  by  creating  an  equal  estate  in  them  both  :  as, 
therefore,  the  grant  has  thus  united  their  names,  the  law' 
gives  them  a  thorough  union  in  all  other  respects  p.    And 
the  law  is  apt,  in  its  construction,  to  favour  joint-tenancy 

^  lit.  s.  310.  '2  Blac.  Com.  180. 

(1.)'  But  there  cannot  be  joint-tenants  by  prescription,  on 
account  of  the  right  of  survivorship  which  subsists  between 
them/    Co.  Lit.  195,  b. 
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r^er  than  tenants  in  common  ^^  because  the  detisabk 
services  issuing  from  land,  as  rent^  8ic.  are  not  divided, 
nor  the  entire  services,  as  fealty,  multiplied  by  joint- 
tenancy,  as  they  must  necessarily  be  upon  a  tenancy  in 
common. 

If,  therefore,  an  estate  be  granted  to  two,  *^  equally  di- 
vided, or  equally  to  be  divided,"  these  words  in  a  convey* 
ance  of  freehold  or  leasehold  do  not  make  them  tenants  in 
common';  or  sever  the  joint-tenancy  which  wasatSnt 
jointly  conveyed  to  them  •  (i). 

But  it  would  be  otherwise,  it  seems,  in  the  surrender  of 
copyholds ;  for  where  copyhold  lands  were  surrendered  to 
the  use  otA.  B.  and  C.  and  their  heirs,  '^  equally  tobedivided 
between  them,"  and  their  heirs  respectively,  it  was  held 
by  Gould  and  Fenton,  Justices,  against  Holt,  Chief  Justice, 
to  be  a  tenancy  in  common,  because  of  the  apparent 
intent  of  the  parties;  and  though  Holt  was  of  a  contrary 
opinion,  and  the  case  being  cited  in  the  case  of  Stringer  v, 
Phillips,  was  said  to  have  been  reversed  according  to  such 
opinion*;  yet  in  Rigden  v.  Vallier\  Lord  Hardwicke 
said  he  could  not  find  that  the  judgment  was  reversed,  or 
even  that  a  writ  of  error  had  ever  been  brought;  since 

«  ROier  V.  TFtgg,  l  Salk.  *  2  Vent  365 ;  Show. 
oQi.  Par.  Ca.  210. 

'1  Eq.  Ca.  Abr.  291 ;  1     Raym,  62a;  1  S2L  391. 
P.  Wms.  17.  »  2  Ves.  266. 


(1)  And  this  nicety  in  the  wording  of  grants,  makes  it 
the  most  usual,  as  well  as  (says  Sir  Wm.  Blackstone)  the 
safest  way,  when  a  tenancy  in  common  is  intended  to  be 
created^  to  add  express  words  of  exclusion,  as  well  as  de- 
scription, and  limit  the  estate  to  A.  and  JB,  to  hold  as  tenants 
in  common,  *^  and  not  as  joint-tenants."  2  Bl.  Com.  igs* 
But  if  an  estate  be  expressly  limited  to  be  holden  bjr  the 
grantees,  as  **  tenants  in  commcm**  quart  whether  it  b  aot 
surplusage  to  declare  that  they  shall  not  hold  nfi  JoiM* 
tenants. 
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wUek  tuae.  it  seeiak  in  the  case  of  siirreiiden  of  copy  holcUu      joint- 
to  have  been  eoasidered  as  an  undoubted  aathority  (i)«       '^ 

It  has  therefore  been  holden,  that  in  case  of  a  convey- 
ance there  are  but  two  ways  of  making  a  ten^cy  in  com- 
mon: ist»  Either 'by  limiting  the  estate  to  the  grantees. 
to  take  expressly  as  tenants  in  common ;  or  ad,  by  Itmitr 
ing  a  moiety  or  a  third,  or  other  undivided  part,  to  one, 
and  the  other  moiety  or  third.  Sic.  to  another.  And  that 
die  words  equally  divided,  or  equally  to  be  divided,  will  not 
cieatot  a  tentney  in  common  in  a  deed ;  but  that  where  the 
chance  of  survivorship  is  equal,  they  shall  be  joint-tenants, 
and  that  this  chance  is  the  meaning  of  the  words  ''  eqnsUy 
to  be  divided/'  or  an  equal  perception  of  the  profits'. 

Wkere  two  or  mote  persons  purchase  lands,  and  advance 
Ihe  moner  in  eqoal  proportionis  and  take  a  c<»vey»u»  to 
them  and  their  beirs^  it  seems  to  be  the  doctrine  of  the 
eojorta  of  equity,  that  this  will  constitute  a  joint-tenancy, 
Ihal  is,  a  purchase  by  them  jointly  of  the  chance  of  survi- 
vorship, which  may  happen  to  the  one  of  them^  as  well  as 
to  the  other ;  but  where  the  proportions  of  the  money  are 
not  equal,  and  this  appears  in  the  deed  itself,  this  makes 
them  in  the  nature  of  partners,*  and  however  the  legal  ' 
estate  may  survive,  yet  the  survivor  shall  be  considered 
hot  as  a  trostee  for  the  others  in  proportion  to  the  sums 
advanced  by  each  of  them.  So,  if  two  or  more  make  a 
joint  purchase,  and  afterwards  one  of  them  lays  out  a  oon- 
sidetable  sum  of  money  in  repairs  and  improvements,  and 
HsBy,  this  shall  be  a  lien  up<m  the  land,  and  a  trust  for  the 
repreasntative  of  lum  that  advanced  it ;  and  in  all  other 
of  a  joint  undertaking  or  partnership,  either  in  trade 

«  Sifinger  v.  PUUips,  i  Ves.  165;  a  lb.  257. 


(ft)  Holt,  Caikf  Justice,  however  held  it  a  jwit-teBancy. 
]n«heciM«r  jPtMirv*  Wigg,  laMod.  296;  1  Ld.  Raym. 
•m ^  1  p.  Wms.  14, 19}  the  avRumeats  en  each  aidt  were 
very  elaborate,  and  tfe  reported  much  at  large. 

B  E  4 


4^4  ELEMENTS    OF   *    [bOOI:  ll,   PABT  II. 

•  •      •  •• 

JOINT-       or  any  other  dealincc,  they  are  to  be  considered  as  tenants 

TENANCY.     .  D'         ^  ^ 

*    in  common,  and  the  survivors  as  trustees  for  those  who 


are  dead  ^.  •  • 

Therefore,  where  commissioners  of  sewers  conveyed 
land  to  five  persons,  who  afterwards  agreed  to  advance 
each  of  them  a  given  sum  to  be  laid  out  on  the  cultivation 
and  improvement  of  it,  it  was  held,  that  they  were  tenants 
in  common  of  the  land,  as  to  the  beneficial  interest;  for  if 
they  were  to  be  construed  to  be  joint-tenants,  it  might 
happen,  that  those  who  had  laid  out  their  proportion 
of  'the  money  might  die,  and  others  who  had  laid  ont 
nothing,  might,  by  being  the  survivors,  take  the  whole 
estate  *. 
B^whatwordt        2.  In  a  Will. — In  wills  we  have  observed  that  the  con- 

Joint-teoftncy  in  .        . 

conroon,  may     struction  is  to  be  governed  by  the  apparent  intention  of  the 
be^creatcd by     ^gg|^|.^jp .  though,  therefore,  the  words,  "equally  to  be 

divided,''  will  not  make  a' tenancy  in  common,  in  a  common 
law  conveyance,  yet  they  will  clearly  create  that  estate  in 
'  a  will,  if  such  appears  to  be  the  intention  of  the  testator*; 
because  the  testiator  may  be  presumed  to  have  meant  what 
is  most  l^eneficial  to  both  the  devisees^. 

And  on  the  other  hand,  where  the  testator's  intention 
appears  to  have  been,  that  the  devisees  should  have  a  joint 
estate,  they  will  take  such  an  estate  notwithstanding  the 
words,  '*  equally  to  be  divided*."  The  following  examples 
will  fully  illustrate  the  first  of  these  positions. 

A  devise  was  to  two  <'  equally,"  and  their  heirs,  and  it 
was  held  to  make  them  tenants  in  common  ;  for  no  words 
which  have  a  meaning,  and  tend  to  illustrate  the  testator's 
intention,  c%a  be  rejected;  and  the  word  equally  most  be 

^  See  Partridge  v.  Pom7-  ■  3  Co.  39;  Vent.  32. 

lettj  1   Atk.  467  ;   a  lb.  55,  ^  2  Blac.  Com.  193. 

S.   C;    Rigden  v.    Vallier,  *   Armstrong  v.  Eldridge, 

3  Atk.   731;    2  Ves.  258^  3  Bro.  Ch.  Ca.  2i5;andsee 

S.  C.  (Mfnpbdl  ▼.  QmifMt,  4  lb. 

*"    ^'Haiml  v.  Huntf  Prec.  15;  JRw«ii  v.  l&ye,  2  Bro. 

Chan.  163^     ^  Ch.  Ca,  220. 
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constraed  to  have  been  inserted  to  make  them  tenants      joint. 

TENANCV 

in  common,  for  otherwise  it  would  have  no  meaning  at '_ 

an^(i). 

So,  a  devise  of  several  house's  to  five,  their  heics  and 
assigns,  all  of  them  to  have  part  and  part  alike,  the  one  of 
them  to'  have  as  much  as  the  other,  was  held  to  give,  a 
tenancy  in  common  \  '  ^ 

So,  where  a  man  devised  to  his  wife  for  life,  and  after 
her  decease,  to  his  three  daughters,  ^*  equally  to  be  divided," 
and  if  any  of  them  die  before  the  other,  then  the  survivors 
to  be  her  heirs,  equally  to  be  divided,  and  if  they  all  die 
withoat  issue,  then  over ;  it  was  held,  that  the  daughters' 
were  not  joint^tenants,  but  that  they  had  several  inherit- 
ances in  tail,  notwithstanding  the  words  of  survivorship; 
lor  being  daughters,  the  survivors  would  necessarily  be 
heirs  to  those  who  might  die  ^ . 

So,  where  the  devise  was  to  two  sons  and  their  h^rs 
for  ever,  and  the  longer  liver  of  them,  to  be  equally 
divided  between  them,  it  was  held  to  be  a  tenancy  in 
conmion  in  the  sons,  and  that  the  latter  words,  being 
in  a  will,  controlled  the  former'.  And  this  decision  has 
since  been  approved  by  Lord  Hardwicke,  in  Stonn  v. 
HeartkyK 

'  Lewin  v.   Cox^    Moor,-  Jac,  448 ;    2  Rol.  Abr.  89, 

558,  pi.  759  ;  and  see  Dyer,  S.  C. ;  3  Co.  39,  S.  P.  rc- 

25,  a,  in  margin ;  andsKoL  solved; '3  Mod.  210,  S.  C. 

Abr.  8g;  also  2  Ves.  256;  cited,    and  like  point  re- 

Cowp.  657.  solved. 

*jaques2LndTharoughgood  <  Blisset  v.  Cranwett,   3 

7.  Collins,    Lit.   Rep;  46 ;  Lev.  373. 

Cro.Car.  75,  S.  C.  ^1  Yes.  165. 

'  Kifig  V.  Rumbal,  Cro* 

(1)  But  it  was  said  by  one  of  the  Judges,  that  if  the 
word  equally  had  come  after  the  devise  to  the  two  and 
their  heirs,  the  presumption  would  have  been  the  other 
way,  and  have  tavoured  a  joist-tenaney,  rather,  than  a 
tenancy  in  common. 
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JOINT.  •  A.  devnedl  lands  to  traiteef,  in  traat  thai  die  ptofitv 
should  be  equally  divided  between  his  wife  and  daughters 
during  the  wiife's  life,  and  after  her  death,  he  devised  the 
same  to  the  use  at  his  daughters  in  tail,  wiA  remainders 
over ;  the  daughters  died  daring  the  mother's  life ;  and  it 
was  held,  that  this  wa3  a  tenancy  in  common,  and  shodd 
go  to  the  administrators  of  the  daughters  during  the 
mother's  life  ^ 

/.  5.  devised  his  leasehold  house  to  Ilia  wife  for  life,  and 
after  her  death,  he  devised  it  to  il.  and  her  three  sons 
equally  amongst  them ;  and  it  was  decreed,  thai  Aey  took 
it  as  tenants  in  common,  though  these  was  no  mention  of 
any  division  to  be  made^. 

So,  a  devise  to  and  amongst  all  die  chihlren  ''  tmptf^ 
tively,'^  male  or  female,  of  the  testator's  bmliier  and  sbtc^ 
has  been  holden  to  make  a  tenancy  in  comason^  And 
had  the  devise  been  <'  to  and  amongst"  only,  without 
the  word  respectively,  it  would  have  given  a  tenancy  ia 
common"^;  for  where  the  testator  gave  two^thirda  of  a 
residuary  estate  unto  and  *^  amongst''  the  cbildien  of  A* 
and  B.  they  were  held  to  take  a  tenancy  in  common*. 

And  where  a  testativ  devised  an  estate  in  trust  fot  his 
three  sisters,  '^  and  as  they  should  severally  die,  then  to 
their  several  heirs,"  the  words  severally,  and  severalj^  were 
held  to  import  a  tenancy  in  common^ 

So  where  these  was  a  deviiie  of  the  profita  of  feeehoM 
and  leasehold  estates,  in  trust  for  the  testator^  six  youngjer 
children,  to  be  distributed  amongst  thesft,  ''  in  joint  and 
equal  proportions/'  the  children  were  held  to  take*  as 
tenants  in  oommon,  for  the  word  joint  vraa  no^  it  was 

*  Phillips    V.     Phillifs,        »  TrundeU  v.  Ernes,  cited 
a  Vem.  430;  Prec.  Ch.  107,     4  Bro.  Cha.  Ca.  17. 
Swa  >  CmnfMl^.Cmqi)MI,4 

^  fPlsrsMT  w.  Hme,  1  Bq.     Br^  CSb.  Oa.  15. 
Ckiw  Abf .  a^tr  •'  Skspkttfi  v.  OMam,  a 

*  JfaH*  V.  jEfapAy  %  Alk.     A«k.  44Y. 
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flaidy  to  be  coiuMeied  aa  giinag  a  joint  inteftat^  bat  to    ^Jonnt 
mean  the  aaine  as  if  the  tcatotoa  bad  said,  to  my  obtldran 
akogetbor  f.  And  ao  wbete  a  aum  of  money  waa  beqveatbed 
to  two  peiaonsy  **  jointly  and  between  tbem/'  a  fike  deteiw 
mination  took  place  ^. 

LS.  devised  a  term  for  years  to  her  two  daiighttfs, 
they  paying  yearly  to  her  aon  25/.  by  quarterly  paymenta, 
Tiz,  each  of  them  13/.  io«.  yearlyi  ont  of  the  rents  of  tka 
piemisea ;  bald  clearly  a  tenancy  in  common,  the  %^L 
being  to  be  paid  by  the  two  danghtera  in  equal  moieties'. 

Bat  if  the  context  of  the  will  manifeals  a  contrary  inten* 
tion,  the  words,  ^  equally  divided/'  or  others  tantamouit, 
will  not  create  a  tenancy  in  common ;  as  the  natural  import 
of  words  in  awill  are  to  be  controlled  by  the  context,  and'coni» 
strued  to  have  that  meaning,  if  any,  in  which  the  testator 
appears  to  have  intended  they  should  be  taken,  or  to  be  whoUy 
disregarded  if  they  would  defeat  his  dear  intention.  Tliua, 
where  a  testator,  by  lua  will,  gave  to  Jane,  tlie  wife  of  B. 
and  to  Elizabeth,  the  wife  of  C.  all  Ina  estates,  8us.  to  be 
*' equally  divided  between  them,'^  during  thdr  natural 
lives,  and  after  the  deceases  of  llie  said  Jane  and  Elnabeth, 
to  the  right  heirs  of  Jane  for  ever ;  Jane  and  BUsabeth 
were  heira  at  kw  to  the  testator,  and  Jane  died  in  the  Ufe» 
time  g{  Eliaabeth,  and  the  qoeatioQ  was,  whether  the  d^ 
^ise  to  Jane  and  Elisabeth  made  theaa  joint^anaala  ffor 
life,  ao  as  upon  the  death  of  Jane  the  whole  survived  to 
Ehsabeth  for  Kfe ;  or  whether,  wpon  the  werda  equally  to 
be  divided  between  them,  they  were  tenants  in  eommoo, 
so  aa  a  cross*remainder  of  the  moiety  was  not  to  go  |o  the 
heira  of  Jane  till  after  the  death  of  EUxabetb.  HoIt»  C.  J. 
pronounced  the  opiaioii  of  the  court,  that  they  were  jein^ 
tenantsy  BOtwithatandiug  the  words,  equaHy  to  be  dividad 

^  Etireke  v.  Ettnke,  Amb.         '  Kew  v.  Roustf   1  Vem. 
656.  353. 

^  Perkins  t.  Bainion,   1 
Bkk  Ck.  Cap  »|8. 
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JOQ^^  between  them,  and  that  the  lands  ought  to  survive  to. 
Elizabeth,  ist.  For  thoiigh  upon  such  words,  generally 
they  are  tenants  in  common,  yet  if  it  were  so  in  this  case, 
it  would  be  expressly  against  the  intent  of  the  testator, 
and  would  defeat  the  heirs  of  Jane  of  part,  for  they  are  to 
take  altogether,  and  not  by  moieties,  one  at  one  time,  and 
one  at  another,  but  all  at  once ;  and  if  they  should  be 
tenants  in  common,  they  must  take  by  moieties  at  several 
times :  2d.  It  is  express  that  the  heirs  of  Jane  are  not  to 
take  till  after  both  their  deceases :  3d.  If  they  should  be 
tenants  in  common,  then  the  heirs  of  Jape  would  be  in 
danger  to  lose  b,  moiety ;  for  as  to  that  one  moiety  it  must 
be  a  contingent  remainder ;  so  that  if  Elizabeth  should  die 
during  the  life  of  Jane,  the  contingency  for  that  moiety  not 
happening,  it  must  descend  to  the  heirs  at  law  of  the  tes- 
tator,  who  are  EUzabeth  and  the  issue  of  Jane,  as  coparce- 
ners: 4th.  Jane  and  Elizabeth  are  heirs  at  law  to  the 
testator,  and,  as  such,  the  whole  would  have  descended 
to  them  in  coparcenary,  if  no  wfll  had  been  made  ;  but 
herej^bythis  will,  it  is  plain  the  testator  intended  to  prefer 
the  heirs  of  Jane  to  the  whole '.  v 

And  so,  where  a  testator  devised  the  remainder  of  hif 
estate  to  trustees,  in  trust  to  pay  the  interest  and  profits 
thereof  to  his  four  grand-daughters,  **  equally  between 
them,  share  and  share  alike,  and  their  heirs  respectively," 
and  after  the  decease  of  the  survivor,  in  trust  to  pay^the 
principal  money  to  and  amongst  the  children  of  his  said 
grand-daughters^  and  upon  two  of  the  grand-daughters 
dying,  leaving  children,  it  was  holdeo,  that  the  two 
living  grand-daughters  took-  the  whole  interest  by  survi- 
vorship; for  that,  notwithstanding  the  words  equally  to  be 
divided,  share  and  share  alike,  the  context  showed,  that  a 
joint-tenancy  was  intended,  as  the  interest  was  to  be 
divided  amongst  four,  whilst  foixr  were  alive,  amongst  three, 

'  Tuckemian  v«  Jefferies,  11  Mod.  108 ;  Holt|  370,  S.C 
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whilst  three  were  alive,  and  nothing  was  to  go  to  the       JOINT. 
children  whilst  any  of  their  mothers  were  living  *.  \ 

A  testatrix,  after  bequeathing  several  sums  to  her  ex- 
ecutrixes, declared  it  to  be  her  will,  that  if  either  of  them 
should  <iie  before  her  legacy  became  payable,  the  share  of 
her  so*,  dying,  should  go  *'  equally"  amongst  the  other 
executrixes :  upon  one  of  the  executrixes  dying  soon  after 
the  testatrix,  it  became  a  question,  whether  her  share  in 
the  residue  of  the  testatrix's  estate  survived  to  the  other 
executrixes,  or  in  other  words,  whether  the  executrixes 
took  as  tenants  in  common,  or  as  joint-tenants;  and  it. 
was  held,  by  Thurlow,  Chancellor,  that  they  took  as  jointr 
tenants,  and  consequently  that  the  share  'of  the  deceased 
executrix  survived  to  the  others,  for  though  the  word 
equally,  has  been  held  to  give  a  tenancy  in  common,  yet 
that  has  always  been  with  reference  to  the  other  parts  of 
the  gift ;  and  the  general  intent  of  the  testator  ought  to 
overrule  the  word  equally,  rather  than  that  the  word^ 
equally  should  overrule  the  general  intent  of  tiie  testator". 

A  similar  rule  of  construction  applies  to  words  of  sur-  Constnicdon  of 
vivorship,  which,  in  favour  of  the  general  intention  of  a  sorvivor." 
testator,  are  either  wholly  disregarded  or  made  subservient 
to  such  intention,  by  referring  the  survivorship  to  the 
time  of  the  testator's  death,  or  some  other  definite  period '• 

Thus,  where  one  devised  lOo/.  to  five,  *'  equally  to  be 
divided  between  them,  and  the  survivors  and  survivor  . 
of  them,"  and  if  A.  (one  of  the  five)  died  before  marriage, 
her  share  to  go  over  to  another  person;  it  was  decreed,  that 
they  took  this  lOdZ.  as  tenants  in  common;  and  that  the 
words,  and  thei  survivors  or  survivor  of  them,  should  be 
construed  to  extend  only  to  such  as  were  survivors  at  the 

*  Armstrong  v.  Eldridge,  •  *  See  Rose  v.  Hill,  3 
3  Bro.  Ch.  Ca.  215 ;  and  see  Burr.  1881 ;  Bindon  v.  Earl 
FrewenY.  Rolfe,  2 lb.  220;  of  Sufiblk^iP.  Wrni^,  96; 
Canqd^llv.(kttnpbell,lh.is*  tiasoes  v.    Howes,  3  Atk. 

*  Frewen  v.  Kolfe,  2  Br,  524. 
Ch.  220. 
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jOiNt^  death  of  the  tefttatoti  and  inserted  to  prerent  a  lapse ;  and 
this  is  the  stronger,  by  the  limitation  over  of  A/b  share 
upon  a  contingency^  by  which  it  is  plain^  the  teetator  did 
not  intend  War  to  be  a  jointr^tenant  with  the  rest;  and  as 
the  doTise  was  to  all  five,  (hey  must  all  take  sUmi^  and 
Mfjl.  bo  ieDSMit  in  common,  and  tihe  other  ibtir  joia^ 
l0aanta^ 

The  Earl  of  ftofiblk  bequeathed  a  sum  of  money  to  his 
btotbers,  George  and  Henry,  and  to  the  four  dukbea  ef 
Henry,  ''  equally  to  be  dinded  between  them,  share  and 
share  alike;  and  if  either  of  them  died,  to  the  snrnror  er 
sorvavoia  of  them^^  Qeotge  survived  the  testator,  bilk 
died  before  any  part  of  the  money  was  paid  j  and  oa  a 
question,  whether  his  share  should  go  to  his  repesentatives, 
or  be  divided  between  Ae  survivors?  Lord  Cowper  hsidf 
that  the  interest  in  this  shfure  wsa  vested  in  George,  by 
his  surviving  the  testator,  and  that  of  course  it  was  tiaas> 
missible  to.  bis  representatives.  For  by  the  first  words 
''  shase  and  share  alike,''  it  was  plain,  that  the  legatees 
were  tenants  in  common,  and  Aat  by  the  aubseqiient 
words,  ^  if  uiy  of  them  die,  die  share  shall  go  the  s«r« 
vivor,"  ibe  testator  must  be  understood  to  have  meant,  if 
any  of  diem  shovld  die  in  his  life-time ;  for  by  this  con- 
struction every  word  of  die  will  would  have  a  leasensUe 
aflfect  and  operation  *  ( i ). 

r  Stringer  v.  Phillips,  i    folk,  i  P.  Wms.  96 ;  i  Bro. 
Ed.  Ca.  Abr.  292,  pi.  3.  Par.  Ca.  186. 

^  3iHdomt.Eafl4!fSuf- 


{l)  This  decree,  it  is  however  to  be  observed,  was  reversed 
upon  an  appeal  to  the  House  of  Lords ;  their  Lordships 
bein^  of  opmion,  that  the  time  of  survivorship  related  to 
the  tune  wheh  4lte  debt  should  be  fnU»  and  net  tolhetiine 
of  flie  tlendi  Of  the  tastatar;  and,  thesefoie,  that  aa  Geecgfl 
hadnaaHted  till  ihift  time,  Ua  shads  •ccmad  to  the  ai«^ 
sMng  iojstsast  but  somav^ry  0aspsclaMa  aailhorMiaahaiN 
since  expressed  their  dodbts  oi  tbt  i^nmhda  WMa  wUeh 

tbnr 
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Attd  sO|  where  a  testatrix  eaTe  a  sum  of  motieT  in  Ute       JOnrr- 

fimd»,  to  trastees^  in  tn»t  to  pay  the  diridends  to  her  ^ 

meoe  for  Ufo,  and  after  her  decease  to  diiide  the  principal 
^  eqady  betveen  the  brother  and  four  sisters  of  the  tes^ 
tMx,  and  so  in  Kke  maimer  between  the  sarrivors  or 
tunmror  of  them  ;'^  Lord  Looghboroitgh,  Chan,  adopting 
fte  eoastmctton  of  Lord  Cowper,  in  the  case  of  BinAm 
▼.  Sari  ofSi^fhtk^  held,  that  die  words^  <'  surmors  or  sor- 
nrw^  were  intended  b  j  fiie  tesCatri:^  to  relate  to  the  time 
of  her  death,  in  order  to  present  either  of  the  shares  lapsing 
ffi  csae  of  Che  death  of  a  legatee  m  her  life-time ;  and 
accordingly  decreed,  that  this  bequest  was  a  tenancy  in 
common  between  such  of  the  testatrix's  bitydiers  and 
sisters  as  were  Uvingat  the  time  of  the  death  of  her  niece, 
and  the  representatiyes  of  such  of  them  as  died  in  her 
hfe»tnne*« 

Testator  gate  30,000  /.  to  his  executors,  to  be  oquaOy 
^nded  amongst  his  five  daughters,  and  their  respeetite 
diSdren,  with  directions  tilat  if  either  of  his  said  daughters 
shocfld  diev  her  share  should  be  in  trust  for  her  younger 
dfefldren,  in  such  proportions  as  she  should,  by  deed  or  will, 
appoint ;  and  in  defavdt  of  appointment,  in  trust  for  such 
younger  c^dren,  ^'  equally  between  them,  and  to  the  sur- 
vivors and  surmror  of  them  ;^  (with  a  devise  over  to  dte 
children  of  the  testator's  other  daughters,  tn  defavdt  of 

*  Ikieivcft  vs.  Dran,  a  Ves.  v.  Wiiider,  a  Tea.  inn.  6^ ; 
>»«  9%;  4  Bfo.  Oh.  Rep.  Ferrjf  v.  WaoA^^  3 ibid,  ao^ 
403^  S.C.  ;and  see  Bn^me 

their  Lordships  decided;  see  2  Ves.  jun.  687;  and  the  con- 
stradioii  put  by  Lord  Cowper  on  me*  words  of  survivor- 
dop^im  the  above  tiu^  ^iJBindonr.  Tim  Bmi  jf  StgUk, 
ana  gftavwaxds  recoepized  by  Sir  Joseph  JaLyl,  m  that  o£ 
oiringer  ▼.  PhilUpi,  haa  generally  obtained,  unless  where 
it  haa  bean  manifeatj  fiom  the  tenoK  of  the  w31»  that  such 
words  alluded  to  the  tima  at  «faiek  4h9  fimd  was  to  be 
distributed. 
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JOINT-  younger  children  of  the  -daughter  so  dying ;)  L  S.  one  of 
the  testator's  daughters  made  her  will,  and  appointed  her 
share  of  the  money  amongst  her  children ;  but  they  all 
died  in  her  life-time,  after  having  respectively  attained  the 
age  of  twenty«-one  years ;  and- it  was  held,  that  this  daugh- 
ter's share  vested  in  her  younger  children  respectiveLy,  on 
their  attaining  twenty-one,  and  was  consequently,  firom 
that  time  transmissible  to  their  reprjesentatives ;  for^that 
the  operation  of  the  words,  '^  survivors  and  survivor  of 
them,"  was  only  to  give  cross-remainders  to  the  children 
before  the  devise  over  to  the  testator's  other  daughters 
was  to  take^fiTect^ 

But  where  the  estate  is  jointly  given^  without  any  ^  ex- 
pressions or  apparent  intent  to  separate  .the  intesests  ef.the 
devisees,  they  will  in  all  cases  take  as  joint^tenants,-  iu'con- 
formity  to  the  words  of  the  gift.  Therefore,  where  a  tes- 
tator devised  lands  to  trustees  and  iheir  assigns,  in  trust, 
to  apply  the  rents  and  profits  to  the  maintenance  of  A 
and  B.  till  they  attained  the  age  of  twenly-one  years^  and 
then  to  A.  and  B.  for  their  lives,  without  waste,  and  after 
their  decease  to  the  use  of  the  heirs  of  il.  and  B.  as  tenants 
in  common,  and  not  as  joint-tenants ;  it  was.holden^  that 
A,  and  B,  were  joint-tenants  for  life%  for  such  was  the 
effect  of  the  joint  bequest  to  them,  and  that  no  contrary 
intent  appeared. 

So,  where  one  devised  200 /•  to  be  laid  out  in  the  pur« 
chase  of  lands,  and  settled  by  trustees  to  the  use  of  her 
daughter,  and  the  Jieirs  of  her  body,  and  if  she  died 
without  issue,  then  to  the  use  of  the  children  of  A.  (who 
then  had  issue  B.  and  C.) ;  the  daughter  died  without 
issue  before  the  money  was  laid  out ;  after  whose  death 
the  trustees  laid  out  the  money  in  a  purchase  of  lands, 
and  settled  the  same  on  B.  and  C.  jointly  in.  fee,  pursuant 
to  the  will,  who  accordingly  enjoyed  the  same  tar  some 

*  Earl  of   Salisbury    v.        '  Todd  y.^Datans,  2  Atk. 
Lambty  Amb.  383 ;  and  see    304. 
Mackelly.  Winter^  sVes.  236. 
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time,  and  one  of  them  dying,  it  was  held,  that  this  was  a       JOINT. 

TENANCY   * 

joint-tenancy  which  went  to  the  survivor' (i).  ^ ^ 

III.  What  Things  may  be  holden  in  Joint* 

TENANCY,   OB   IN    CoMMON. 

« 

,  Qbn£Rai«ly  speaking,  there  may  be  a  joint-tenancy 
not  only  of  lands  and  tenements,  but  also  of  chattels  per^ 
Bonal,  as  a  horse,  as  well  as  real,  such  as  leases  for  years, 
&c.;  for  where  two  come  to  these  by  a  joint  gift  or  pur-  ^ 
chase,  they  shall  survive,  and  not  go  to  the  executors  of 
the  party  ^ 

But,  as  has  been  already  intimated^  ^  exception  is  to 
be .  mfule  as  to  joint-merchants;  for  the  stock,  wares, 
merchandizes,  debts«  or  duties,  which  persons  have  as  joint- 
merchants,  or  copartners,  do  not  survive  on  the  death  of 
either,  byt  go  to,  the  executors  of  the  deceased,  per  legem 
mercatoriam,  (which  is  part  of  the  laws  of  the  realm)  for 
the  advancement  and  continuance  of  trade  and  commerce ; 
hence  the  rule,  that  ju$  accrescendi  inter  mercaiores  pro 
benefido  cammercii,  locum  non  habet '. 

And  in  like  manner,  also,  there  may  be  tenants  in  com- 
mon, whether  of  lands  or  tenements,  or  of  chattels  real  or 
personal,  entire  or  several,  as  leases  for  years,  horses,  &c. 
and  when  any  of  those  who  were  joint-tenants  of  them, 
grant  over  their  interest  to  a  stranger,  the  grantee  and 
the  others  are  tenants  in  common  <• 

If,  therefore,  two  persons  take  the  lease  of  a  farm,  on 
the  death  of  either,  the  lease  shall  survive  to  the  other ; 


182 


-  Carth.  15.  '  ^<>-  ^*-  ^8*'  *5  ^  V^"*- 

•  Lit.  8.  281 ;    Co.  Lit.     ^\7-Li^  •     Co.  Lit. 

12,  a;  «  Rol.  Abr.  287.  .^^^^^  ^  ^^ 


199*  a* 


(1)  But  it  is  said  to  have  been  holden  by  the  court,  that 
if  tie  money  had  not  been  actually  laid  out  in  a  purchase, 
the  survivor  would  have  been  entitkd  to  a  moiety  only. 
Carth.  15,  in  Chan.     Sedquare.         ^ 


VOL.    ill. 
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JOINT-^      but  otherwiBe  of  ihe  stock  on  the  fenn,  thov^  occvpied 
jointly  \  for  this  is  in  the  nature  of  merchandize. 

IV.  Who  mat  hold  Estates  in  Joint-tenancy, 

OR  in  Common. 

All  f&moas  acting  or  subsisting  in  their  natnnl  capacity^ 
may  be  joint-tenants  \  An  alien  and  subject  may  theie- 
forebe  joint-tenants;  for,  says  Coke,  if  analien  andsidiject 
purchase  lands  to  iheok  and  their  heirs,  they  wiU  be  joiBt- 
tenants,  and  survivorship  shall  take  place  till  office  foiiDd(i). 

But  bodies  politic  or  corporate  cannot  be  joint-t^iaiito 
widi  ^ach  other ;  neither  can  a  corporation,  whether  sole 
or  aggregate,  be  joint-tenant  with  a  natural  person ;  and 
therefore,  if  land  be  given  to  two  bishops  and  thev  suc- 
cessors^ they  are  tenants  in  comnton,  and  have  no  joist 
estate  foic  Ufe^  for  they  take  in  their  politic  c^>actties  ia 
ii^t  of  their  churches  or  houses,  and  are  theiefore  seised 
in  several  rights,  viz.  each  bishop  is  s^sed  of  his  mmety, 
in  right  <^  his  bishoj^ic,.  and  consequently,  in  a  seveni 

^  1  V^m,  217.  *  lit  8. 296. 


^m>    *■ 


(1)  But  o»  office-  foofidv  the  king  wSI  be  entitled  to 
the  mwty  oS  the  afien,^  and  th#  joint-tenancjr  h#  severed.^ 
Co.  Lit*  180,  b.  186,  a. 

Lord  Coke  in  his  Reports,  5  Rep.  52,  b.  q^ualifies  this,  by 
adding,  "  till  office  found,  mnlertne  great  seal ;"  bat,  sm 
Hai^Wie,  suppose  tbe  natnralhboin  snhieot  anrviYes  the 
alien,  a^  i^n  ihe  king's  title  ia  found  hf  office,  shall 
this,  by  relation  to  the  creation  of  the  joint-tenancy, 
dfik^t  the  sidnect's  title  by  survivorslup  ?  llie  words  of 
Lord  Coke,botn  here  and  in  die  fifth  report,  are  ambiguous ; 
his  first  wo];ds^  (180,  b.)  favour  the  surviving  tsnaut,  but 
his  subsequent  introduction  of  the  rule,  nuilum  tm^jfiu 
occurrit  regi,  with  the  Qualification  in  the  fifth  report,  tends 
to  a  diflferent  conclusion,  AbA  Ibou^  Lord  Coke  takes 
notice,  of  a  jpjnt  purcluise,  by  an  alien  and  a  subject^  J^ 
th^er^  is  not  enpugh  to  sqIvq  the  diflScultjy.  See  Co.  fit 
2.83j^  a.  And  se^  as  to  this  point  of  relation,  of  an  office 
finding  the  king^g  titte,  in  Jo.  78  j  a^d  Mchof^  ca^e,  Row. 
481 ;  Co.  Lit.  180,  b.  n.  (2). 
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title  and  capacity,  whereas  joint-tenants,  as  we  have       JOINT- 
seen,  must  be  seised  in  one  and  the  same  right  and  ' 

edacity,  and  by  one  and  the  same  joint  title.  And 
it  is  the  same  whe^e  lands  are  given  to  any  other  eccle- 
siastical bodies,  politic  or  corporate^. 

And  so  also,  if  a  lease  for  years,  or  other  personal  thing, 
be  given  to  layman  and  bishop,  &c.  they  will  not  be 
tenants  in  common,  but  joint-tenants ;  for  as  no  chattel 
personal  can  go  in  succession  (i),  they  must  both  take 
in  their  natural  capacities '. 

And  if  lands  be  given  to  a  layman  and  a  parson,  and  to  the 
heirs  of  one  and  successors  of  the  other,  they  are  tenants 
in  common ;  for  the  fee  vests  in  them  in  several  capacities; 
aad  therefore,  says  Coke,  if  land  be  given  to  John,  Bishop 
of  Norwich,  and  his  successors,  and  to  John  Overall, 
D.  D.  and  his  heirs,  (they  being  one  and  the  same  person), 
he  is  tenant  in  common  with  himself '^  (2). 

80  if  land  be  given  to  the  king  and  a  subject,  and  their 
heird,  they  are  tenants  in  common,  and  not  joint-tenants, 
for  the  king  is  not  seised  in  his  natural  capacity,  but  in  his 
royal  and  politic  capacity,  injure  corofu^,  which  cannot 
stand  in  jointure  with  the  seisin  of  a  subject  in  his  natursd 
capacity  ^ 

^  Co.  Lit.  190,  a;  5^0.  "  Co.Lit.i8g,b.  igo,a; 
8,  a.  Moor,  202. 

'  Co.  lit.  46,  b;  igd,  a.  ■  Co.  Lit.  190,  a. 


(1)  It  is  a  general  rule,  that  personal  chattels  canm>t  go 
in  succession ;  but  there  are  some  exceptions,  as  in  the 
case  of  the  king.  Co.  Lit.  93,  b.  And  so,  in  the  case  of 
a  special  custom,  as  the  Chamberlain  of  London's  custody 
of  orphanage  monies.  4  Co.  65,  a ;  and  see  Co.  Lit.  9,  a. 
n.  (1)^  190,  a.  n.(2). 

(2)  B«t  if  lands  be  given  to  A.  of  such  a  place,  with  the 
addition  olT  bishop  of  B.  and  to  a  secular  person  tend  their 
heiitj,  they  may  be  joint^nants,  because  here  the  bishop 
takes  in  his  natural  capacity,  and  is  styled  bishop  only  by 
way  of  a  further  descnptioti.  Co.  Lit.  190,  a. 
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JOINT.  Infants  may  be  joint-tenants ;  and  if  there  be  two  infant 

joint-tenants,  and  they  alien  in  fee,  and  one  of  them  dies, 
the  survivor  shall  nevertheless  have  the  whole,  for  the 
joint-tenancy  is  not  severed  by  the  alienation,  because  of 
the  possibility  of  its  being  afterwards  defeated  by  the  wril 
oidumfuit  infra  atatem\ 

And  it  is  said  in  the  books,  that  husband  and  wife 
may  be  joint-tenants ;  but  as  husband  and  wife  are  con- 
sidered but  as  one  person  in  law,  if  an  estate  be  granted 
or  devised  to  husband  and  wife,  and  a  third  person^  and 
their  heirs,  the  husband  and  wife  wiQ  take  but  on€  moiety, 
and  the  third  person  the  other  p,  m  the  same  manner 
as  if  it  had  been  granted  to  two  single  persons  only. 
And  so  if  an  estate  be  limited  to  husband  and  wife,  and 
two  others,  the  husband  and  wife  will  take  but  one  third 
part,  and  the  other  two  the  remaining  parts  ^s 

And,  strictly  speaking,  as  joint-tenants  must  be  seised 
per  tnie  et  per  tout,  an  estate  thus  given,  i.  e*  to  a  man  and 
his  wife,  is  neither  an  estate  in  joint-tenancy  nor  in  com- 
mon, for  man  and  wife  being  considered  in  law  as  but  one 
person,  they  cannot  take  the  estate  by  vmoieties,  but  both 
are  seised  of  the  entirety  per  tout  only,  and  not|ier  ffite'. 
And  therefore,  as  there  can  be  no  moieties  between  them, 
if  lands  be  given  to  husband  and  wife  after  marriage,  and 
their  heirs^  neither  the  husband  nor  the  wife  can  dispose 
of  any  part  without  the  assent  of  the  other,  but  on  the 
death  of  either  the  whole  will  go  to  the  survivor  of 
them'(i). 

•  2  Rol.  Abr.  87,  •  Co-  Lit.  187,  a;  Bnck 

'  Lit.  s.  291.  V.  Andrews,  2  Vem.  120; 

'  Ibid.  Prec.   Ch.   i ;     Bricker  v. 

'  Doe  V.  Parratt,  5  Dumf.  Whuley,  lb.  233. 
&  £.  652. 


(1)  And  as  a  husband,  jointly  seised  with  his  wife  of  the 
lands,  cannot  alien  them,  so  neither  can  he  charge  such 
lands ;  and  therefore,  where  the  husband  in  audi  case 
acknowledged  a  recognizance,  and  died,  it  was  held,  that 
tile  wife  should  hold  me  lands  discharged.  Rolr  Abr.  346* 
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Thus,  where  a  copyhold  was  surrendered  to  thense  of  P.       JOINT- 

TENANCY 

and  jE.  his  wife,  and  the  survivor  of  them,  with  remainder  .  . 
to  their  right  heirs,  they  were  held  not  to  be  joint-tenants ; 
for,  per  Orey»  C.  J.  the  same  words  which  would  make 
two  other  persons  joint-tenants,  will  make  husband  and 
wife  tenants  of  the  entirety,  so  that  neither  can  sever  the 
jointure,  but  the  whole  must  accrue  to  the  survivor  ^  So« 
per  Kenyon,  Ch.  J.  although  a  devise  to  J  .«and  B.  who  are 
strangers  to  and  have  no  connection  with  each  other, 
creates  a  joint-tenancy,  and  the  conveyance  by  one  of  them 
severs  the  joint-tenancy  and  passes  a  moiety,  yet  it  has  been 
settled  for  ages,  that  when  the  devise  is  to  husband  and 
wife,  they  take  by  entireties  and  not  by  moieties,  and  the 
husband  alone  cannot,  by  his  own  conveyance,  without 
joining  with  his  wife,  divest  the  estate  out  of  the  wife  <-; 
but  otherwise  of  a  chattel  interest". 

But  if  €tn  estate  be  given  io  a  man  and  a  woman,  and 
their  heirs,  before  marriage,  and  afterwards  they  marry, 
the  husband  and  wife  will  have  moieties  between  them  ^, 
ibr  they  were  several  persons  when  they  respectively  took, 
and  the  marriage  does  not  alter  their  respective  rights. 

But  if  they  afterwards,  on  a  warranty^  or  by  suffering  a 
recovery,  take  a  new  estate,  they  will  not  have  moieties  Of 
the  estate  recovered,  for  though  Aey  were  sole  when  the 
warranty  was  made,  yet,  at  the  time  when  they  recovered 
they  were  husband  and  wife,  and  were  incapacitated  to 
take  by  moieties  '  (i). 

*  Green  v,  Ktitg,  2  Blac.  ^  Ibid.  700.  . 

Rep.  121 1.  ^  Moody  v.  Moody ^  Amb. 

■  Doe  V.  Parrattf  5  Dumf.  649. 

&  E.  652.  *  Co.  Lit.  187,  b. 


(1)  And  as  there  can  be  no  moieties  between  husband 
and  wife  of  an  estate  given  to  them  after  their  marriage,  it 
hath  been  holden,  that  if  the  husband  be  attainted  and 
executed,  the  wife  shaU,  by  petition,  regain  all  lands  con- 
veyed jointly  to  her  and  her  nusband.   Co.  Lit.  187,  a. 
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JOINT-  And  BO  if  a  conveyance  be  made  to  ^.  to  the  i^  of  a 

man,  and  such  wife  as  he  shall  marry^  and  he  ailerwaids 
marry,  he  and  his  wife  will  be  joint-tenantSi  thon^  they 
come  to  their  estates  at  several  times ;  because  he  was 
seised  of  a  qualified  fee  before  the  marriage,  when  the 
wife  had  nothing;  and  by  the  marriage,  the  contingent 
estate  vested  in  them  both  at  the  same  time,  by  the  same 
limitation  ^.  This,  however,  must  be  confined  to  the  case 
put  of  an  use,  where  the  estate  is  vested  and  settled  in  the 
grantee,  till  the  future  use  come  into  esse ;  for  at  common 
law  it  would  be  otherwise,  as  in  the  cases  put  above  ^ 

And  husband  and  wife  may  be  joint-tenants,  in  the 
manner  we  have  seen,  of  a  lease  for  years,  or  other  chattel 
real,  as  well  as  of  a  freehold  or  estate  of  inheritance*, 
but  not  of  goods  or  mere  personalty*  If,  therefore,  these 
be  given  to  a  husband  and  wife,  the  vrife  shall  not  have 
them  by  survivorship,  but  the  executor  of  the  husband  ^. 

So  if  a  statute  be  acknowledged  to  baron  and  feme,  they 
are  joint-tenants  of  this,  and  the  feme  shall  have  all  by 
survivorship^:  and  it  is  the  same  of  an  obligation  made 
to  them  \ 

And  if  a  husband  send  out  money  in  the  names  of  himself 
and  his  wife,  upon  mortgage  and  bond,  and  dies,  the  wife 
will,  it  is  said,l)e  entitled  to  the  money  by  survivorship,  if 
thera  are  assets  suflBcient  to  pay  the  husband's  debts  *. 

But  in  these  cases»  where  the  husband  is  possessed 
jointly  with  his  wife  of  a  leasehold  interest,  or  other  chattel, 

• 

he  may  dispose  of  it  in  his  life-time,  without  the  coosent 
01  concurrence  of  his  wife',  for  all  rested  interests  in 
terms  fpr  years,  or  other  chattels  real  of  the  wife,  so  become 

y  Co.  Lit.  188,  a;   1  Co.        •»  1  RoL  Abr.  349. 
X  00,  b.  1 01 ,  a ;  Dyer,  274,  b,        «  ibid.  342,  889. 

340-  *  Ibid  0^0 

'  See  Co.  lit.  9,  a ;  and  ^      „'  ^' 

1  Co.  100,  b.    101,  a.  '  2  Vem.  683. 

•  43  E.  3,  10 ;  1  Rol.  Abr.  '  1  Rol.  Abr.  343. 

349- 
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the  property  of  the  husband^  as  to  be  suljject  to  bie  dispo^  ^JCnm 
sition  during  her  life ;  and  it  makes  no  difference  whether 
the  property  belonged  to  her  before  her  marriage  or  came 
to  her  afterwards  *.  But  the  husband  cannot  devise  a  lease 
made  to  him  and  his  wife  for  y^ats ;  for  the  wife  is  in  by 
survivorship  before  the  devise  takes  effect^. 

And  if  a  rent-chaige  be  granted  to  a  man  and  a  woman 
for  years,  who  afterwards  intemnny ,  and  arrears  are  in- 
curred, and  then  the  husband  die,  t^  wife  shall  have  not 
only  the  residue  of  the  reni^  but  also  the  arrears^  these 
partaking  of  the  nature  of  the  principal  K 

V.  Op  the  Incidents  to  Estates  in  Jai NT-tenancy, 
AND  IN  Common;  and  the  Powers  the  Tenants 

MAY  BESPECTIVELY  EXERCISE  OVER  THEll. 

Upon  the  principle  of  a  thorough  and  intimate  union 
of  interests  and  possession,  which  subsists  between  joint- 
tenants,  depend  many  consequences  and  incidents  to  the 
joint-tenant's  estate. 

Thus,  if  there  be  two  or  more  joint-tenants,  and  one 
release  his  interest  to  the  other,  such  release  will  pass  a  fee 
without  the  word  heirs,  because  it  refers  to  the  whole  fee 
which  they  jointly  took  and  are  possessed  of  by  force  of 
the  original  conveyance  J. 

But  it  is  not  so  of  tenants  in  common,  who  cannot  thus 
release  to  each  other,  because  a  release  supposes  the  party 
releasing  to  have  the  entire  thing  in  demand  ;  but  tenants 
in  conmion  have  several  and  distinct  freeholds,  they  can- 
not therefore  transfer  their  interests  otherwise  than  as 
persons  solely  seised  ^. 

Also,  if  land  be  given  jointly  to  two,  upon  condition  that 
they  shall  not  alien,  and  one  of  them  release  to  the  other, 

»   See   Co,  Lit.    351,  a.  *  Moor,  887;    Hob. -208; 

a.  (1%  Cro.  Eliz,  791. 

*•  Co.  Lit.  361 ;  1  Rol.  Abr.  J  Co.  Lit.  9,  b.  200,  b. 

344.  ^  Ibid. 
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JOINT-       yet  it  is  no  breach  of  the  condition,   for  this  is  not  an 
^__  ahenation*^. 

Again,  if  lands  be  given  to  A.  and  JB.  and  the  heiis  of 
A. ;  B.  in  this  case  cannot  surrender  his  estate  to  ^.for 
though  he  is  only  jointrtenant  for  life  with  A.  yet  he  is 
seised  with  him  per  mie  et  per  taut  ^ 

If  there'be  two  joint*tenants  of  copyhold  or  other  land 
holden  by  heriot  service,  and  one  die,  no  heriot  is  due 
from  the  other,  because  (here  is  no  change  of  tenant,  the 
survivor  continuing  tenant  of  the  whole  land  ". 

From  the  like  principle  of  a  thorough  and  intimate  union, 
which  we  have  seen  subsists  between  joint-tenants,  it  fol- 
lows, that  where  there  are  joint-tenants  or  tenants  in  com- 
mon  of  an  advowson,  they  must  regularly  all  join  in  the 
presentation;  and  therefore,  if  one  joint-tenant,  or  tenant  in 
common,  present,  or  if  they  present  severally,  the  ordinaiy 
may  either  admit,  oi^  refuse  to  admit,  such  a  presentee  at  his 
pleasure,  and  if  six  months  pass,  he  may  consider  it  a  lapse'. 

If  two  joint-tenants  make  alease'^by  deed-poll,  reserripg 
rent  to  one  of  them  only,  yet  it  shall  enure  to  them  both; 
but  if  the  lease  be  by  indenture,  the  rent  will  be  payable 
to  him  only  to  whom  it  is  reserved;  the  reason  of  which 
difference  is,  that  where  the  lease  is  by  deed-poll,  the  rent 
follows  the  reversion,  which  is  jointly  in  both  the  lessoi^, 
.  and  that,  not  only  because  rent  is  by  law  properly  incident 
to  the  reversion  of  land  demised,  but  because  the  rent 
being  by  way  of  retribution  for  the  profits  of  the  land,  the 
,  joint- tenant  to  whom  it  is  reserved  is  considered  as  being 
seised  of  it  in  the  same  manner  as  he  is  of  the  land  itaeK 
which  is  equally  for  the  benefit  of  his  companion  as  of 
himself;  but  where  the  lease  is  by  indenture,  the  lessors 
are  estopped  to  claim  the  rent  in  any  other  manner  than 
that  in  which  it  is  reserved  by  the  deed,  for  an  indenture 

^  Winch.  3  Raym.  413.  "  Butler  v.  Archer,  Owen, 

*  2R0L  Abr.  86.  ^5^-       ..      _. 

"  Co.  Lit.  186,  b. 
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k  the  deed  of  both  parties,  and  no  man  shall  be  allowed       joikt- 
to  recede  from  or  vary  his  own  solemn  act®.  TENANCY, 

But  if  two  tenahts  in  common  of  lands  join  in  a  lease 
for  years^  by  indenture,  of  their  several  lands,  this  shall  be 
the  lease  of  each  for.  his  own  part  only;  and  the  cross 
confirmation  of  the  other,  and  no  estoppel  on  the  part  of 
either;  because,  in  this  case,  an  actual  interest  passes 
from  each  of  them,  which  excludes  the  necessity  of  an 
estoppel,  which  is  never  admitted,  if,  by  any  construction, 
it  can  be  avoided,  it  being  one  of  those  things  which  the 
law  looks  upon  as  odious,  as  being  calculated  to  concieal 
the  truth'. 

If  there  be  two  joint-tenants,  the  one  for  life,  and  the 
other  in  fee,  and  they  both  join  in  a  lease  for  life  or  gift 
in  tail,  reserving  a  rent,  the  rent  will  enure  to  them  both, 
because  of  their  joint  reversion,  for  if  the  particular  estate 
determine,  they  will  be  joint-tenants  again  in  possession  ">(!). 
.So  if  the  lessee  of  two  joint-tenants  surrender  (2)  his 
interest  to  one  of  them,  it  will  enure  to  them  both,  because 
of  their  joint  reversion'. 

.  But  though  joint-tenants  are  seised  per  nne  etper  tout, 
yet,  to  many  purposes,  they  have  each  a  right  to  a  moiety 

•    3  Rol.  Abr.  447;   Co.        '  1  Rol.  Abr.  877. 
lit.  47,  a;    Vent.  161-2-3  ;        *  Co.  Lit.  214,  a. 
Co.  Lit.  192,  a.  '  Ibid.  192,  a. 


(1)  But  yet,  if  tenant  for  life  and  he  in  reversion  join, 
in  a  lease  lor  life,  or  gift  in  tail  by  deed,  reserving  a 
rent,  this  shall  enure  to  the  tenant  for  life  only  during  his 
life,  and  afterwards  to  him  in  reversion,  as  every  one 
is  presumed  to  grant  that  which  he  lawfully  may  ^rant ; 
and  if  at  common  law  they  had  made  a  feoffment  in  fee 
generally,  the  feoffee  would  have  held  in  like  manner,  s.  e. 
of  the  tenant  for  life  during  his  life,  and  afterwards  of  him 
in  reversion.    Co.  Lit.  s  14,  a. 

(2)  But  if  such  lessee  grait^  his  estate  to  one  of  them, 
it  will  enure  to  the  grantee  only;  because  his  companion's 
moiety  is  in  esse  in  ue  grantee  with  reversion  to  the  other 
in  fee.    Co.  Lit.  19^,  b- 
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'  default  in  a  praBcipe,  Sic.  and  therefore,  if  there  are  two  or 
more  jointr-tenants,  and  they  all  join  in  a  feoffinent,  each  of 
them,  in  judgment  of  law,  enfeoffs  but  bis  part '. 

So  again^  if  two  joint-tenants  make  a  feoffment  in  fee, 
a  gift  in  tail,  a  lease  for  life,  &g.  upon  condition,  with  a 
proviso  that  it  shall  be  lawful  (in  case  of  a  breach)  for  one 
of  them  to  enter  into  the  whole,  yet  he  shall  enter  into 
bat  a  moiety,  because  no  more,  in  judgment  of  law^  passed 
from  him  ^ 

Bat  in  some  cases  the  acts  of  mie  of  the  joint>tenaatB 
will  be  of  equal  force  as  if  done  by  both.  With  respect  to 
wkich  the  Yule  is,  that  every  act  done  by  one  joint-tenant, 
for  the  benefit  of  himself  and  his  co-tenan^  shaB  be  ef- 
fective a»  to  both,  but  that  if  it  be  to  the  prejndice  of  the 
oiker,  it  shall  not  bind  him''. 

The  possession  and  seisin  of  one  tenant  in  common,  is 
idso  the  possession  and  seisin  of  the  other  ;  this  not  being 
adverse  to  the  r%Iit  of  the  oiher ,  but  in  support  of  their 
common  title^^,  unless  accompanied  widi-  a  denial  of  the 
other's  titfe,  or  afterwards  held  adversely  to  his  estate '. 
And  this  shall  not  be  presumed  merely  by  a  perceptiiMi 
of  the  profits  by  one^,  unless  for  a  series  of  years  (as 
thirty- six)  without  any  daim  by  the  other  f  in  which  case 
the  jury  will  be  left  to  presume  an  ouster  of  his  co-tenant 
imder  circumstances*. 

Thus,  if  two  joint-tenants  be  disseised,  and  one  enters, 
tfais^  iff  in  law  the  entry  of  both  \    And  so  in  other  cases, 

*  Co.  Lit,  t86,  a.  ^  Fairelirim  v.  ShaddeUm, 

^  Ibid.  5  Burr.  2604 ;  Peaeeabk  v. 

"  Bridgm.  Rep.  r2g.  Read,  1  East,  568. 

.  ^  Co.  hit.  MO,  b  r  Cm.  *  iv.         t>            n 

Efe.  ^41 ;  PeaeiaMev.  Read,  '^"^^  K'i^^'iP^J^ 

1  East,  668-  v^ !  ^^"^r^'jj'  ^  ^ 

«  *e^ifg  r.  PenHmtm,  g^V^I'  Lad,  v.  Hoffai^s 

r4  Vin.  ^.  siiTsmaiei  Bul.N.P.  120. 

▼.  Dak,  Hob.  1^0;   f  Sa&.  *  Sridgm.  Rep.  129. 
*  392 ;  2  lb.  423, 
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tke  entry  or  re-entry  oi  one  jotat-tenant  wUI  be  as  effectual      joint. 
aaifmadebyboth^  tenancy. 

AlsOy  if  Uiere  be  two  joiat-teaasits  of  aa  advowsoa^  and 
the  one  presei^  to  the  churchy  and  his  derk  is  adiaiittecl 
and  institeted,  this,  in  respect  of  the  privity  between  tbem, 
will  not  put  the  other  out  of  possession,  but  slMuld  that 
joint-tenant  who  presented  die,  the  presentsoent  will  serve 
for  a  title  in  a  qtusre  impedU  by  the  survivor  \ 

So,  on  the  principle  of  the  distinction  just  adverted  to, 
if  there  be  two  joii^^tenaiits  who  come  in  merely  by  vrrong> 
as  by  disseisin,  abatement,  or  intrusion,  and  the  disseisee 
or  owner  of  the  land  rdease  to  one  of  them,  this  shall 
ennre  only  for  the  benefit  of  him  to  whom  the  veleasie  was 
made,  who  being  seised  per  ndt  d  per  tnti,  and  thereftwe 
capable' of  such  a  release,,  by  the  delivery  of  the  release, 
the  whole  freehold  and  inheritance,  by  operation  of  kw, 
vests  ia  him ;  and  the  interest  p£  his  companion,  being  by 
wrong,  is  immediately  divested  and.  vanished  **•  But  if  a 
Hum  be  disseised^  and  the  dissmor  make  a  feofiment  to 
two  men  in  fee,  and  the  disseisee  release  hy  his  deed  to 
one  of  the  feoffees,  this  release  will  enure  to  both  the 
feofiees^  because  they  come  in  by  tiifle  and  purchase,  aad 
not  by  wrong,  and  axe  therefore  presnmed  to>  have  a  war- 
fanty  annexed  to  their  estate,  which  is-  greatly  &voured 
inlaw^ 

So^  if  two  mea  usurp  by  a  wixnigfol  presentation  to  m 
chmrch^  and  their  cleik  is  admitted,  instituted,  and  inn 
ducted,  and  tlie  rightful  pair  on  release  tooneof  tbem^ 
this  release  wiU  &ame.  to  tihem  both,  because  the  usurpers 
do  not  come  in  merely  by  wrong,  but  th^  clerk  is  in  by 
jikBaial  acts  of  admission  and  institution  ^ 

So^  Us^ry  of  smsin  made  to  one  of  two  joint-tenants, 

"»  Co.  lit.  31 9,  a.  364,  b;  *  Lit-  »•  3o6»  Co.  Lit. 
6  Mod.  44.  I94f  a- 

«  Co.  Lit.  1:86,  b;  a  Co.  ,  '  V*"  ^*  ^'*^''  ^°'  ^'** 
365;2Rol.Abr.372.  '^'ci.  Lit.  194.  a. 
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will  enure  to  them  both ;  as  if  a  feofiment  be  made  to  A, 
lind  JB.  and  livery  is  made  to  il.  in  the  absence  of  B.  in 
the  name  of  both^  the  livery  is  good  to  pass  the  estate  to 
both ;  because  the  parties  being  united  in  a  deed,  they  all 
take  as  one,  and,  therefore,  livery  to  one  in  the  name  of 
the  rest,  is  an  actual  delivery  to  them  all.  A.  xnay,  more- 
over, be  looked  upon  as  the  attorney  oiB,  to  receive  liveiy, 
and  therefore  the  estate  shall  immediately  vest  in  fi. 
because  every  man  is  presumed  to  assent  to  a  grant  which 
is  for  his  advantage' ;  and  although  the  entire  possession  he 
delivered  to  one  only,  yet  they  being  joint-tenants  by  the 
deed  of  feofiinent,  such  livery  to  one  makes  no  alteration 
or  change  of  the  possession,  because  if  the  livery  had  been 
make  to  both,  each  had  been  placed  in  the  possession,  and 
therefore  it  enures  to  them  both''. 
.  So,  if  a  lease  for  years  be  made  to  A.  and  B.  with  re- 
mainder to  C.  in  fee,  and  Uvery  is  made  to  A.  in  the 
absence  of  B,  whether  the  conveyance  be  by  deed  or 
without,  the  livery  is  good,  and  vests  the  remainder  in  C. 
because,  by  the  bare  demise.  A,  and  B.  have  an  interest, 
and  each  being  equally  entitled  to  the  whole  possessioni 
either  may  invest  himself  in  such  possession  by  entry,  or 
receive  the  possession  from  the  lessor  by  the  solemnity  of 
livery ;  and  therefore,  when  the  whole  possession  is  de- 
livered by  the  lessor,  and  livery  is  made  to  il.  in  the 
absence  of  B.  in  the  name  of  both,  this  livery  is  sufficient 
to  vest  the  remainder  in  C  because  A.  had  as  much  power 
to  receive  the  possession  of  the  whole,  as  if  the  lease  for 
years  had  been  made  to  him  only,  he  and  JB.  being  joint- 
tenants  by  the  demise,  and  thereby  seisedper  me  et  per  tout  K 
fiut  such  acts  only  of  one  joint-tenant  will  bind  his 
companion  as  are  for  his  benefit,  and  not  those  which  are 
to  his  prejudicej. 

.«   Co.  lit.  49,  b;   319,  *  Co.  Lit.  49, b;  5  Co. 94; 

359>  &•  364,  a ;  2  Roi.  Abr.  a  RoK  Abr.  8. 

8,9.  j  Bridgm.  Rep.  129;   e 

^  Ibid.  Co.  67. 
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If  there  be  two  joint- tenants  of  a  seigniory,  and  one  of  joint- 
them  disseises  a  tenant,  this  shall  suspend  but  a  moiety  of 
the  seigniory,  for  his  companion  shall  not  be  prejudiced  by 
bis  injurious  act,  to  which  he  was  no  party,  and  therefore 
after  such  disseisin  the  disseisor  is  liable  to  the  distress  of 
his  companion  for  his  moiety  of  the  seigmory  K 

So  if  there  be  two  joint-tenants,  and  one  of  them  levies 
a  fine,  this  does  not  bar  his  companioQ,  unless  he  omits  to 
make  his  claim  within  five  years  after  his  title  accrued  ^ 
And  the  same  of  tenant  in  common  and  coparceners  °^, 
unless  where  the  joint^tenant  enter  specially,  and  claim  the 
whole,  which  will  be  an  ouster  of  his  companioh". 

So  if  two  joint-tenants  make  a  feoffioient  upon  condition 
that  they  may  re-enter  on  payment  of  such  a  sum  before 
a  certain  day,  and  before  the  day  one  of  them  releases  this 
condition  to  the  feoffee,  this  shall  not  bind  his  companion  °. 

And  if  there  be  two  joint-tenants  for  years  or  for  life, 
and  one  of  them  commits  waste,  though  this  is  the  waste 
of  them  both  as  to  the  place  wasted,  yet  treble  damages 
shall  be  recovered  against  him  only  who  did  the  waste  '. 

Again,  if  there  be  two  or  more  joint-tenants  of  land,  of 
which  a  woman  is  dowable,  and  one  of  them  assign  her  a 
rent  thereout,  in  lieu  of  dower,  this  will  not  bind  the  rest, 
because  this  they  could  not  have  been  compelled  to  do  % 

So,  regularly  all  grants  or  charges  by  one  joint-tenant 
out  of  the  land  fall  off  with  his  life,  and  cannot  affect  the 
survivor,  because,  there  being  no  inunediate  dispositi<m 
of  the  land  itself,  that  comes  whole  and  entire  to  the 
survivor  under  the  first  title,  and  by  consequence  over- 

• 

*  Co.  Lit.  148,  b ;  9  Co.  '  Doe  y.  Prosier,  Cowp. 

136,  b;  6  Mod.44;  I  Salk.  ai7;  lAtk.  631. 

285 ;  Hob.  no.  '  ^'  44,  pl-  33- 

I  /.  !«»♦   ^,R  '  *  Inst-  302. 

a  Inst.  61b.  ,  Co.  lit.  35,  a;  and  lb. 

»  See  1  Cru.  305,  306,    n,«  and  3;  2  Co. 67;  PeA. 

3»0'  397. 
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JQIMT^^  reached  all  intermediate  charges,  or  grants  thereout,  by 
the  other  joint*tenant  who  is  dead '. 

Therefore,  if  there  be  two  joint*tenants  in  fee^simple, 
and  the  one  grant  a  rent*chaige  (or  common  of  pastnre,  or 
of  tarbary,  or  of  estovers,  or  a  corody,  or  such  like,  or  a 
way  over  his  land),  such  rent^harge,  &c.  will  be  effectual 
only  during  the  Ufe  of  the  grantor,  and  not  bind  the  sur- 
vivor, because  the  survivor  daims  not  by  descent  from  his 
companion,  but  from  the  original  grantor,  and  therefore 
paramount  the  diarge ;  and  it  is  a.  maxim  of  law,  that  jiv 
accrescendi  prafertur  oneribus,  and  also  that  aUemUio  rd 
pntferturjmri  accrescendi '  ( i ). 

And  if  a  joint^tenapt  in  fee-dsimple  be  indebted  to  the 
king,  and  die,  no  extent  shall  after  his  death  be  made  upon 
the  land  in  the  hands  of  the  survivor  ^ 

And  so  if  one  joint^tenant  acknowledge  a  reeogniaanoe 
or  a  statute,  or  suffer  a  judgment  in  an  action  of  debt,  8cc. 
and  die  before  execution  be  had,  it  shall  not  be  issued 
after  his  death  "  <a). 

But  if  there  be  two  joint-tenants  in  fee,  and  the  one 
grants  a  lentrchaige  out  of  his  part,  and  afterwards  releases 
to  his  companion,  and  dieSy  the  survivor  shall  hold  the 

'   Lit.  s.  286;   Co.  Lit.        t  Co.  Lit.  185,  a. 
184,  b;  Bridgm.  Rep.  43.  n  tu:/i   ,q^  u 

•  Lit.  8.  a86;    Co.  Lit  1010.104,0. 

i8£,  a. 

.  (1)  But  it  is  otherwise,  as  we  shall  see  hereafter,  of  co- 
parceners; for  if  there  oe  two  parceners  of  tenements  in 
fee-simple,  and  before  partition  the  one  charge  her  part 
with  a  rent-charge,  8cc.  and  aft;er  die  without  issue,  by 
which  her  part  descends  to  the  other  parcener :  in  this 
case  such  other  parcener  shall  hold  the  land  charged, 
because  she  came  to  this  moiety  by  d&sceht  as  heir,  and 
tiierefore  claims  under,  not  above  tne  charge.    Lit.  s.  a86. 

(3)  But  if  execution  be  sued  in  the  life-time  of  th6  conu- 
sor, it  shall  bind  the  survivor ;  and  so  in  all  these  cases  if 
he  that  charges  survive,  it  shall  bind  for  ever.  Co.  Lit. 
1 84,  b. 


CH.  VU.  §  v.]  CONVEYANGINA.  ^j^j 

land  charged  with  the  rent,  for  this  is  not  within  the  rea-       joint- 

son  of  the  other  case,  because  the  survivor  does  not  claim  * 

by  survivorship,    this    having  been    prevented   by  the 
released 

And  if  A.  and  B.  be  joint-tenants,  and  A.  charge  his 
pcut  and  then  release  to  B.  and  his  heirs,  and  dies,  the 
charge  is  good,  because  in  this  case  £•  cannot  be  in  from 
the  first  grantor,  because  he  has  a  joint  companion  at  the 
time  the  release  is  made  ^« 

And  so  if  one  joint-tenant  grant  the  vesture  or  herbage 
of  land,  or  a  separate  piscary  for  ye^s,'and  dies,  the  sur^- 
vivor  will  be  bound,  because  in  these  cases  the  grant  of 
the  one  joint-tenant  gives  an  immediate  interest  in  the 
thing  itself  of  which  they  are  joint-tenants  '. 

Also,  though  a  statute  or  recognizance  acknowledged  by 
one  joint-tenant  will  not  bind  his  companion  unless  execu- 
tion be  taken  out  in  the  life-time  of  him  who  acknow- 
ledged it,  yet  if  after  such .  acknowledgment,  he  release 
to  his  compcmion,  the  land  will  be  chargeaU^  though  he 
die  before  execution,  because  his  acceptance  of  the  release 
precludes  hiaifr(»s  daiming  by  survivorship^. 

Another  and  very  important  incident  to  an  estate  in  Samvonhip. 
joint-tesaBcy  is  the  right  of  survivorslup,  or  jus  occreMcendi, 
as  it  is  called  by  oiht  **ancieiit  authovs,  which  subsists  be- 
tween them ;  but  this  incident  belongs  to  joint-tenants    . 
only,  and  not  to  tenants  ui  oommon. 

By  ihe  doctrine  of  survivorship,  where  two  or  more  per- 
sons are  jointly  seised  of  aa  estate  of  inheritance,  or  for  Kfe, 
or  are  jointly  possessed  of  any  chattel  intefest,  the  entire 
tenancy  Hpctn  the  decease  of  either  of  them«  accrues  or  r&- 
snins  to  the  stuvivevs-,  and  aft  length  to  the  laet  survivor  (i), 

*  Co.  lit.  185,  ail  Dyer,  r  Co.  lit  184, b;  9  Rol. 
263.  Abr.  88 ;   6  Co.  79,   Lard 

*  Co.  Lit.  185,  a.  AJbergavenm's    case;    and 
'  Ibid.  1 86,  b.  see  2  Sauna.  Rep.  28* 

(1)  Pars^  ilia  comikuma  accre9cii  st^ptrstiiihiSf,  de  persona 
in  personam,  usque  ad  uUimam  superstttem*  Brae.  1. 4|.  26au 


^ 
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JOINT-  who  on  the  death  of  his  companions  will  be  entitled  to  the 
whole  estate,  whether  an  inheritance,  or  any  less  estate*. 
For  the  land  being  limited  to  the  joint-tenants  and  their 
heirs,  the  feoffor  or  donor  has  thereby  transferred  the 
absolute  property  to  them ;  but  how  the  word  heirs  came 
to  signify  the  heirs  of  one  of  them,  so  as  to  exclude  the 
heirs  of  him  who  died  first,  it  is  not  easy  to  determine: 
perhaps,  as  the  survivor  had  continued  longest  in  pos- 
session,  he  was  presumed  to  haY^  done  most  service 
to  the  feud,  and;was  therefore  allowed  to  transmit  to  his 
heirs :  and  moreover,  says  Holt  %  the  cdmmoniaw  does  not 
love  to  multiply  tenures  ^* 

And  this  right  of  survivorship  hold»as  well  of  chattel  a& 
of  freehold  interests.  If,  therefore,  a  lease  be  mad6  to 
several  persons,  for  a  term  of  years,  or  for  life,  the  survivor 
of  them  will  have  the  whole  during  the  term ' ;  imd  that, 
whether  those  who  die,  die  before  or  after  entry  ' ;  and  if 
the  term  be  in  the  hands  of  a  trustee  for  the  termors,  it 
win  make  no  difference,  as  he  will,  upon  the  death  of  one, 
hold  in  trust  for  the  sole  benefit  of  the  other  *. 

And  if  lands  be  letten  to  J.and  B.  during  the  life  of  il. 
only,  they  will  be  joint-tenants  during  A's  life ;  and  on  the 
death  of  B.,  in  his  li/e-time  A*  shall  have  the  ^hole;  but  as 
the  estate  is  only  during  the  life  of  A.  if  he  die  in  the  Ufe 
of  B.,  B.  can  have  nothing  '• 

And  it  is  the  same  in  respect  of  chattels,  whether  real 
or  personal ;  and  so  of  debts  and  duties,  covenants  and 
contracts'* 

This  survivorship  betweenjoint-tenants  is  the  natural  and 
regular  consequence  of  the  union  and  entirely  of  their  in- 
terest.   The  interest  of  two  joint-tenants  is  not  only  equal 

■ 

*  J'll^'  ^^*  *^*  •  *  *  I°8t  1 82,  a,  n.  (1 ). 

^  cf -S'-iSa.  a;   and  *  ^ ^  '^»«^'  ^^^' 

see  Brae.  I.  4,  262,  b ;   Brit.  **/   t    x    o     i.  • 

35;  Flet.  1. 3,  c. 4.  '  »  I«»t-  »8»'  b-  mf  »• 

«  Lit.  8.  a8i ;   Co.  lit.  «  See  Lit  s.  281,  «8«. 
181,  b. 
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or  similar,  but  also  is  one  and  the  same ;  one  has  not  origi-    _  •^^^NT^ 
nally  a  distinct  moiety  from  the  other;  but  if  by  any  sub- 
sequent act  (as  by  alienation  or  forfeiture  of  either)  the 
interest  becomes  separate  and  distanct,  the  joint-tenancy 
instantly  ceases,  but  while  it  continues,  each  of  two  joint* 
tenants  has  a  concurrent  interest  in  the  whole ;  and,  there- 
fore, on  the  death  of  his  companion,  the  sole  interest  in 
the  whole  remains  to  the  sunrivor.    For  the  interest  which 
the  survivor  originally  had  is  clearly  not  divested  by  the 
death  of  his  companion,  and  no  other  person  can  now  claim 
to  have  a  joint  estate  with  him ;  for  no  one  can  now  have 
an  interest  in  the  whole  accruing  by  th^  same  title,  and 
taking  effect  at  the  same  time  with  his  own,  neither  can 
any  one  claim  a  separate  interest  in  any  part  of  the  tene- 
ments, for  that  would  be  to  deprive  the  survivor  of  the 
right  which  he  has  in  all  and  every  part.    As,  therefore, 
the  survivor's  original  interest  in  the  whole  still  remains ; 
and  as  no  one  can  now  be  admitted  either  jointly  or  seve- 
rally to  any  share  with  him  therein,  it  follows,  that  his 
own  interest  must  be  entire  and  several,  and  that  he  shall 
alone  be  entitled  to  the  whole  estate  (whatever  it  be)  that 
was  created  by  the  original  grant  ^. 

And  if  there  be  two  joint-tenants  of  a  rent-charge  or 
rent-service,  and  one  of  them  die,  the  survivor  shall  re<- 
cover  all  the  arrearages  which  incurred  and  became  due  in 
the  life-time  of  his  companion  K  So  if  two  joint-tenants 
sow  their  land  with  com,  and  one  of  them  dies,  the  com 
sown  shall  go  to  the  survivor,  and  not  a  moiety  to  the 
exe^^utors  of  the  person  deceased ;  for  they  are  supposed  to 
carry  on  the  cultivation  of  the  soil  by  joint  stockr^. 

So  if  two  joint-tenants  sow  their  land,  and  one  of  them 
lets  his  moiety  for  years,  and  he  who  did  not  let,  dies,  tiie 
other  shall  have  the  com  as  survivor  ^ 

But  if  husband  and  wife  are  joint-tenantS|  and  the  hus- 

^  2  Blac.  Com.  184.  ^1  Rol.  Abr.  86  ;  2  ibid^ 

'  33  H.  6,  20,  b ;  16  E.  3,     727. 
Ass.  18.  *  Owen,  19a. 
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JOINT-  So  neither  shall  a  husband^  having  issue  of  a  woman  join;- 

tenant  with  her  sister,  to  them  and  the  heirs  of  their  two 
bodies  begotten^  be  tenant  by  the  curtesy>  living  her 
sister;  for  the  inheritance  is  not  excluded;  and  therefore 
the  husband  cannot  be  entitled  tp  an  estate  by  the 
curtesy*. 

But  though  survivorship  is  incident  to  a  joint-tenancy, 
yet  not  omni,  sqli,  et  semper;  for  there  may  be  joint-tenants, 
without  an  equal  benefit  of  survivorship  on  both  sides ;  for  if 
a  man  let  lands  to  A.  and  B.  during  the  life  of  J.,  if  B, 
die,  A.  shall  have  all  by  survivorship;  but  if  A.  die,  B. 
shall  have  nothing  \ 

Nor  will  a  naked  trust  or  authority,  although  given  to 
two,  survive ;  but  if  it  be  a  trust  coupled  with  an  interest^ 
it  will  survive,  together  with  the  interest  ^ 

And  if  an  estate  be  limited  to  husband  and  wife  during 
their  joint  lives,  this  is  no  absolute  estate  for  their  lives  so 
as  to  go  to  the  ^  survivor,  but  the  death  of  either  of  them 
determines  the  ^tate^ 

Also,  if  a  lease  be  made  to  A.  and  B.  for  their  lives  and 
the  life  of  the  longest  liver  of  them,  and  they  make  par- 
tition, or  one  of  them  grant  ^s  part  to  a  stranger,  whereby 
the  jointure  is  severed,  and  dies,  there  will  be  no  survivor- 
ship, but  the  lessor  on  the  death  of  either  of  them  may 
enter  into  his  moiety,  because  the  right  of  survivorship 
was  lost  by  the  destruction  of  the  joint-tenancy  by  the 
partition,  8cc.  nor  will  the  words,  to  the  longest  liver,  be  of 
toy  use  to  B.  not  only  because  they  were  at  first  but 
nugatory,  being  no'  more  than  the  law  implies  in  evciy 
joint  estate,  (and  expremo  eorum  qua  tacita  insunt  rdhil 
opemiur),  but  because  by  the  severance  of  the  jointure 
each  of  the  lessees  has  but  an  estate  for  his  own  life,  m 
his  own  particular  .moiety;  and  consequentiy  the  rever- 

»  Co.  lit.  30,  a.  183,  a.  <»  See  Co.  Lit  181,  b ;  but 

•  Ibid.  181,  b;  and  see    for  this,  see  head  of  Trusto. 
»93»  a.  a39,  ^ ;  Dy.  10.  «  5  Co.  9. 
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eion,  which  is  to  commence  upon  the  determination  of  the       JOINT- 

particular  estate  in  guch  moiety^  must  necessarily  take   .^ [_ 

place  on  the  death  of  either  of. them'. 

There  may,  also,  be  joint-tenants  who  a  have  a  joint 
estate  for  their  lives  only,  and  several  inheritances ;  as  if 
lands  be  given  to  two  men,  or  to  two  women,  and  the  heirs 
of  their  two  bodies  begotten;  in  this  case  the  donees  will 
have  a  joint  estate  for  life,  and  several  inheritances:  on  the 
death,  therefore,  of  either  of  the  donees  leaving  issue,  the 
survivor  will  have  the  whole  for  life,  and  on  the  death  of 
the  other  leaving  also  issue,  the  issues  of  each  will  respec- 
tively have  one  moiety  to  hold  between  them  as  tenants  in 
common ;  they  will  have  a  joint  estate  for  their  lives  upon 
the  principle  before  adverted  to,  viz.  that  *'  when  lands 
are  given  to  another  generally,  without  limiting  any  estate 
in  particular,  and  livery  of  seisin  is  made,  the  grantee  has 
always  an  estate  for  life^.''  And  the  reason  of  their  hav- 
ing several  inheritances  is,  that  though  the  gift  be  limited 
to  the  descendants  of  their  bodies,  yet  as  it  is  impossible, 
that  two  men  or  two  women  can  have  one  heir  between 
them,  engendered  as  a  man  and  woman  might,  they  evi- 
dently cannot  have  a  joint  estate-tail ;  the  law,  therefore, 
construes  them  to  have  that  estate  which  alone,  according 
to  the  form  of  the  grant,  they  can  have,  and  this  (in  the 
words  of  Littleton)  is  to  the  ''  heirs  which  the  one  shall 
beget  of  his  body  by  any  of  his  wives,  and  to  the  heirs 
which  the  other  may  beget  of  his  body  by  any  of  his 
wives' ;  whence  it  necessarily  follows,  that  they  must  have 
several  inheritances  (i). 

"*  2  Rol.  Ahti  150;  Co.        ^  Seeai}/e,vol.2,c.6, 8.2. 
I^t.  191,  a.  '  lit.  s.  283,  284. 


(1)  And  in  this  cacie,  therefore,  if  one  donee,  (or  the 
issue  of  one  of  the  donees,  after  the  decease  of  both  the 
donees,)  die  without  leaving  issue  of  his  body  begotten, 
the  donor  or  his  h^irs  may  enter  into  the  moiety  as  in  his 
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So  neither  Bhall  a  husband,  havii^  issue  of ' 
tenant  with  her  siBter,  to  them  and  the  H     | 
bodies  begotten,  be  tenant  by  the  ^  I     3 
sieter;  for  the  inheritance  is  not  ey^  g 
the   husband   cannot  be  entitlej 
curtesy*. 

But  thoi^h  surviv — *■■- 
yet  not  omm,  soli,  et 
without  an  equal  ben< 
a  man  let  lands  to 
die,  A.  shall  have  f>~ 
shall  have  nothing  ^ 

Nor  will  a  a^'/^f  ' 
two,  anmre  J  ^ 

it  will  BUIT^  .     J     J 

.    ,  ,,  ..oot  me  body  of 

,   .   .  ^ue  hath  a  freehold,  and  the 

j^t  the  inheritance  of  him  who  has  tbe 

.uted  or  assimilated  with  hie  life  estate,  so  u 

.^  the  joint^tenancy,  but  they  are  joint-tenants  for 

,,te,  with  remainder  to  one  of  them  in  tail^Ci). 

■  Cooft  T.  ,Cooit,  a  Vem.     Lit  i84,n.  (2);  alsoFeanie, 
545.  C.R.23toag;  EuidCo.Iit. 

''  Liu  8.  385 ;  and  see  Co.     igi,'a.  n.  (1). 


tCTersion,  even  thoug^i  the  other  donee  should  hare  t8«w 
Imng,  for  the  inheritance  being  several,  the  reveiaioB  will 
be  several  also.  Lit.  s.  283. 

(1)  In  which  case,  according  to  Coke,  "  he  in  remainder 
cannot  grant  away  his  fee-eimple."  Co.  Lit.  184,  b.  This 
position,  however,  seems  to  want  no  inconsiderable  degree 
of  quahficatioQ ;  for  if  it  is  to  be  unt^erfitood  to  mean, 
that  the  joint-tenant  who  has  the  fee  cannot  in  any  form 
convey  it  aiil]^eGt  to  the  life  estate  of  the  other  joint-teDant, 
it  would  not  only  be  contrary  to  that  unlimited  power  of 
alienation,  which  is  necessarily  incident  to  every  fee-aimple, 
but  it  would  also  be  inconsigtent  with  the  doctrine  of 
Coke  himself  in  a  subsequent  part  of  his  Commentaries. 
Bee  Co.  Lit,  367,  b ;  also.  Lit.  a.  578.  Mr.  Bargrave,  there- 
fore, 
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So,  if  lands  b^  given  to  one  man  and  two  women,  and 
the  heirs  of  their  two  bodies  begotten,  they  have  a  joint 
estate  for  life,  and  several  inheritances ';  because  there  can- 
not be  one  heir  of  both  the  women's  bodies ;  and  though  the 
man  should  marry  one  of  them,  yet  it  is  not  said  which  of 
them,  in  case  of  such  intermarriage,  shall  first  tak^^.  And 
so  it  is  if  it  be  to  two  men  and  one  woman,  and  the  heirs 
of  their  three  bodies  begotten;  in  this  case  they  have 
several  inheritances ;  for  though  it  may  be  said,  that  th^ 
woman  may  possibly  marry  both  the  men,  one  after  the 
other,  yet  it  is  certain  that  she  cannot  marry  them  both 
immediately,  and  the  law  will  not  intend  a  possibihty  upon 
a  possibility,  as  that  she  may  first  marry  one  and  then  the 
other'  (i).  And  so  it  is  if  a  gift  be  made  to  one  man  and 
two  women.  In  the  same  manner  if  a  gift  in  tail  be  made 
to  a  man  and  his  mother.  Or  to  a  man  and  his  sister*^,  or  to 
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*  Cook  V.  Cookf  a  Vem. 

616- 
^  Co.  Lit.  1 8,  a. 


'  Ibid. 
■  Dy.  326. 


fore,  conteiv^es  Lord  Coke's  meaning  to  be,  that  though 
for  some  purposes,  the  estate  for  life  of  a  joint-tenant, 
having  the  fee,  is  distinct  from,  and  not  merged  in  his 
greater  estate;  yet  for  granting  it  is  not  so,  but  both 
estates  are  in  that  respect  consolidated,  notwithstanding 
the  estate  of  the  other  joint-tenant;  and,  therefore,  that 
the  fee  cannot,  in  strictness  of  law,  be  granted  as  a  re- 
miunder  eo  iwmitiey  and  as  an  interest  Sstinct  from  an 
estate  for  life.  He  however  admits,  th^t  Lord  Coke's 
position,  even  so  qualified,  appears  to  have  a  strictness  in 
It,  which  with  some  may,  pernaps,  render  it  questionable. 
See  Co.  Lit.  18^,  b.  n.  (2).  And  see  further  as  to  the 
grant  of  a  remainder  or  reversion,  by  one  having  a  present 
and  previous  estate,  Shep.  Touch.  237. 

(1)  And  yet  in  another  place  Coke  seems  to  allow  a 
present  estate-tail  in  a  case  of  double  possibility  equal  to 
that  here  supposed,  namely,  the  case  01  a  gift  to  the  hus- 
band af  jd.  and  the  wife  01 B.  and  the  heir  of  their  bodies. 
Co.  lit.  30.    And  se6  fiir^er,  Feame,  C.  R.  176. 
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JOINT-       ^"^  ^cl  his  aunt ;  in  this  and  the  like  cases,  though  the 
TENANCY,    ^^fg^i^  be  to  a  man  and  a  woman,  yet  they  have  but  joint 
estates  for  life,  with  several  inheritances,  because  of  the 
impossibility  of  their  marrying  together  °. 

So  if  land  be  given  to  two  men  and  theirwives^  and  the 
heirs  of  their  bodies  begotten,  they  will  have  a  joint  estate 
for  life,  and  several  inheritances,  t.  e.  the  one  husband  and 
his  wife  one  moiety  of  the  land,  and  [the  other  husband 
and  his  wife  the  other  moiety ;  but  they  will  have  no  joint 
estate-tail,  because,  though  the  husband  of  one,  and  the 
wife  of  the  other  may  die,  and  the  survivors  may  inter- 
marry, yet  the  gift  being  made  to  them  aU,  and  the  heirs 
of  their  bodies,  it  is  impossible  that  there  should  be  one 
heir  or  descendant  of  all  their  bodies ;  it  cannot,  therefore, 
be  a  joint  estate  in  them  all ;  but  they  all  four  take  jointly 
for  life,  and  each  husband  and  his  wife  have  a  sevend 
inheritance  in  a  moiety  ^. 

But  if  land  be  given  to  a  man  and  a  woman  unmarried, 
and  the  heirs  of  their  bodies,  this  gives  them  an  estate  in 
special  tail  by  reason  of  the  possibility,  that  they  may 
*  marry.  So  if  the  gift  be  made  to  a  man  who  hath  a  wife, 
and  to  a  woman  who  hath  a  husband,  and  the  heirs  of 
their  bodies,  this  will  be  a  joint  estate  in  tail-special 
presently  in  them,  because  of  the  possibility  that  they 
may  marry,  and  in  either  of  these  cases  the  issue  will  inherit 
according  to  the  form  of  the  gift,  t.  e.  the  descendants  of 
those  marriages  only  ^» 

If  land  be  given  to  two  men  and  the  survivor  of  them 
and  their  heirs,  equally  to  be  divided  between  them,  share 
and  share  alike,  they  will  be  joint^tenants  for  life  with 
several  inheritances  ">* 

If  an  estate  be  given  to  two  and  the  survivor  of  them, 
and  the  heirs  of  the  survivor,  they  are  not  joint-tenants  in 

"  Co.  lit.  26,  b.  184,  a.  >  Co.  Lit.  25,  b. 

•  Plow.  35,  a;  Co.  lit  9  Barkery.  Giles  aP.W. 
ttfi,  b ;  Ibid,  183.  880 ;  8  Bro,  Far.  Ca.  997. 
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fee,  but  have  only  an  estate  of  freehold  during  their  lives,       joint- 
with  a  contingent  remainder  in  fee  to  the  survivor'  (1). 
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'  Vkk  V.  EdwardSf  3  P.     C.  R.  522 ;  Co.  lit.  191,  a. 
Wms.  372 ;  and  see  Feame,     n.  (1). 


(1)  This  is  a  very  common  mode  of  limitation  to  trustees 
in  old  marriage  settlements,  and  has  created  some  doubts. 
Whether,  during  their  joint  lives,  the  fee  continues  in  the 
grantor,  or  is  in  abeyance  ?  and  whether  the  grantees  can 
convey  their  estate  ?  and  what  is  the  proper  mode  of  con- 
veyance to  be  used  for  this  purpose  ?  are  points  which 
have  been  much  agitated,  and  which,  perhaps,  are  not  yet 
quite  settled.  They  were  all  mentioned  in  the  case  of 
rick  V.  Edwards,  3  J?.  Wms.  372.  In  that  case,  lands  were 
devised  to  J3.  and  C.  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  in  trust  to  sell.  Lord  Chancellor 
Talbot  held,  that  the  fee  was  in  abeyance ;  that  the  trustees 
joining  in  a  fine  of  the  premises,  makes  a  title  to  a  pur- 
chaser, by  way  of  estoppel ;  and,  that  the  heirs  joining 
might  be  of  use,  as  it  would  supply  the  want  of  proving  . 
the  vnll;  but  that  in  every  other  respect  it  would  be  void. 
Five  years  before  this  case  was  heard,  the  Duchess  of 
Marlborough,  having  contracted  to  purohase  an  estate 
from  the  devisees  in  trust  of  Sir  John  Wittewronge's  vnll, 
where  the  devise  was  worded  in  a  manner  similar  to  that 
upon  which  the  case  of  Vick  v.  Edwards  arose,  application 
was  made  to  Parliament  for  an  act  to  enable  the  trustees 
to  convey  the  estate  to  her.  In  the  preamble  of  the  act 
it  is  mentioned,  **  That  the  devise  of  the  premises  by  the 
will  of  Sir  John  Wittewronge  was  not  effectual  in  the  law 
to  vest  the  absolute  fee-simple  thereof  in  the  trustees  therein 
named,  there  being,  by  the  words  of  the  will,  no  fee  vested, 
but  upon  a  contingency  of  survivorship,  and  which  could 
not  vest  or  take  efl^ct  till  after  the  death  of  two  of  the  trus- 
tees." But  notwithstanding  the  case  of  Vick  v.  Edwards, 
it  seems  now  to  be  the  prevailing  opinion,  that,  in  these 
cases,  the  fee  is  not  in  abeyance,  but  remains  pending,  and 
subject  to  the  contingency,  in  the  grantor  and  his  neirs, 
particularly^  if  the  estate  of  the  trustees  is  created  by  a 
deed  deriving  its  effect  from  the  statute  of  uses,  and  that 
if  it  is  created  \)y  will,  it  descends,  at  the  decease  of  the 
testator,  upon  his  heir  at  law.  In  support  of  which  it  is 
said,  that  the  whole  fee  must  be  supposed  to  be  in  the 
grantor  at  the  time  of  conveyance ;  that  so  much  of  it  as 

he 
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JOINT*  But  where  there  was  a  devise  to  three  persons  to  hold 

as  joint^tenantSy  and  the  surTivors  and  survivor  of  them, 
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be  does  not  part  with  continues  in  him ;  that  in  this  case, 
there  is  something  undisposed  of,  viz.  the  intermediate 
estate,  till,  by  the  death  of  one  of  the  parties,  the  remainder 
vests,  and  is  executed  in  the  survivor;  that  therefore 
this  intermediate  estate  continues  in  the  grantor,  as  part 
of  his  old  reversion :  that  if  a  remainder  is  limited  on  a 
contingency,  and  the  contingency  fails,  the  donor  has  the 
land  again :  that  this  is  called  his  possibility  of  reverter; 
and  that  this  possibility  of  .reverter  is,  in  fact,  nothing  but 
his  old  reversion.  Besides,  the  law  never  supposes  the  fee 
to  be  in  abeyance,  unless  where  it  is  necessary  to  recur  to 
that  construction,  for  preserving  some  estate  or  right  But, 
in  the  present  case,  no  such  necessity  exists.  The  cases  of 
Carter  v.  Bamardiston,  i  P.Wms.gog;  Purefoyy,  Rogertf 
fl  Siaund.  380,  and  many  other  cases  of  authority,  strongly 
favour  this  latter  opinion.  The  same  reasoning  goes  to 
prove,  that,  where  there  is  a  devise  to  the  effect  in  (][uestioD, 
the  reversion  in  fee,  during  the  suspence  of  the  contingency, 
descends  o»  the  heir  at  law.  As  to  the  question,  whether 
the  contingent  remainder,  in  this  case,  can  be  conveyed  ? 
it  may  be  observed,  that,  supposing  the  reversion  remains 
in  the  donor,  if  he  and  the  donees  join  together  in  a  com- 
mon conveyance^  by  lease  and  release,  or  bargain  and  sale, 
the  estate  lor  life  of  the  donees  vnll  merge  in  the  reversion, 
the  contingent  remainder  be  destroyed,  and  the  fee  effec- 
tually  conveyed  to  the  purchaser.  It  vnll  be  the  same, 
in  the  -case  of  a  devise  to  this  effect*  if  the  heir  at  law 
and  Ae  d^visees  in  trust  join  in  the  conveyance.  But 
supposing  the  fee  to  be  in  abeyance ;  or,  admitting  it  to 
remain  in  the  donor ;  or,  in  case  of  a  will,  to  descend  on 
the  heir,  and  supposing  him  not  to  join ;  Lord  Talbot,  by 
what  he  is  reported  to  have  said  in  the  case  of  Vick  v. 
MdwatfdSf  seems  to  have  thought,  that  the  trustees  joining 
in  a  tee  might  still  pass  a  good  title  to  a  purchaser.  Co. 
Xit.  191,  a.  n.  (1).  But  this  doctrine  is  open  to  objection. 
See  Mr.  Fearne's  Essay  on  Contingent  Remainders,  283. 
Perhaps  the  liberality  of  succeeding  times  may  think  a 
c<Mnmon  conveyance,  by  lease  and  release,  or  bargain  and 
sale,  sufficient  in  these  cases  to  pass  the  fee,  without  either 
a  fine  or  recovery.   See  Co.  Lit.  ub.  sup. 

But  a  material  objection  to  taking,  the  conveyance  by 
fine  from  the  trustides^  lies  in  those  cases  where  the  heir 

M  ktw  is  notaparfy.    J^or,  if  the  trustees  are  si^qpoeed  to 

be 
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and  the  heiro  and  a08^;iiB  of  such  sumvor  for  eter,  it  was      joint- 
hokiea  to  be  a  joiutrtenancy  in  fee  '• 

If  an  estate  be  limited  to  husband  and  wife,  and  the 
heire  of  their  bodies,  and  they  are  dirorced  a  vinculo 
matriwioniif  they  become  only  tenants  for  life,  because  they 
shall  not  be  presumed  to  intermarry  after  they  are  once 
legally  divorced  by  church  censures  ^ 

So  if  lands  be  given  to  a  man  and  his  mother,  and  the 
heirs  of  their  bodies  begotten,  they  have  but  a  joint  estate 
for  life,  but  in  this  case  the  mother  and  son  have  several 
inheritances  \    . 

And  in  all  the  oases  above-mentioned,  where  the  inherit- 
aaces  are  joint,  the  reversion  dq>endent  thereupon  wiH  be 
joint  also;  and  so  too  where  the  inheritance  is  several,  the 
reversion  depending  thereon  will  be  several  also;  and  if 
any  of  the  grantees  die  without  issue,  the  grantor  shall, 
after  die  death  of  all  the  donees,  enter  into  a  moiety  or 
third  part,  as  the  case  may  be  \ 

But  though  the  inheritance  be  several,  yet  if  the  re^ 
version  be  granted  to  two  or  more  persons,  and.their  heisi, 
they  will  be  joint-*tenant8  of  the  reversion  ;  and  so  it  is  of 
a  remainder ;  and  therefore,  if  lands  be  given  to  two  men, 

•  Goodtitle   v.    Layman,         "  Co.  Lit.  1 84,  a. 
Pcame*B  C.  R.  524.  *  Ibid.  183,  b. 

*3H.6,48. 


be  joint-tenants  for  life,  with  a  contingent  remainder  in 
fee  to  the  survivor,  their  fine  may  be  supposed  to  be  a 
forfeiture  of  their  own  1  estate,  to  be  a  destruction  of  the^ 
contingent  remainder  to  the  survivor,  and  to  give  the  heir 
an  immediate  right  of  entry.  To  prevent  this,  it  has  beea 
advised,  that  the  trustee  should  aemise  the  estate  to  the 
purchaser,  or  to  a  trustee  for  him,  for  a  long  term  of  years ; 
and  that  each  trustee  should  covenant,  that  if  he  should 
be  the  survivor,  he  will  convey  the  fee  :  and  to  have  that 
agreement  established  by  a  decree  of  the  Court  of  Chancery. 
If  there  are  outstanding  terms,  ^^y  should  be  assigned  to 
a  trustee  for  Ae  purchaser.  Ibid.  Std  vide  Feame  Cont. 
Rena*  283,  522. 
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JOINT*  and  the  heirs  of  their  bodies  b^gotten^  remainder  to  them 
TENANCY,  ^^j  ^gjj^  heirs,  they  will  be  joint-tenants  for  life,  tenants 
in  common  of  the  estate-tail,  and  joint-tenants  of  the  fee- 
simple  in  remainder,  for  they  are  joint  purchasers  of  the 
fee-simple,  and  the  remainder  in  fee  is  a  new  created  estate; 
but  the  reversion  remaining  in  the  grantor,  or  his  heirs,  is 
a  part  of  his  ancient  fee-simple  3^. 

VI.   By  what  Means  EsTArBs  in  Joint-Tenancy, 
oB  IN  Common,  may  bb  destboybd. 

How  an  ettate  A  N 'estate  injoihMenancy  may  be  severed  or  destroyed, 
or^^rT^comnw/,  ^Y  destroying  any  of  its  constituent  unities.  That  of  time, 
nmj  be  disiolv-  ^hj^jj^  respects  Only  the  original  commencement  of  the 

joint  estate,  cannot  indeed  (being  now  past)  be  affected 
by  any  subsequent  transaction.  But  the  joint^tenants 
estate  may  be  destroyed,  without  any  alienation,  by  merely 
disuniting  their  possession.  For  joint-tenants  being  seised 
per  mie  et  per  tout,  every  thing  that  tends  to  narrow  that 
interest,  so  that  they  shaU  not  be  seised  throughout  the 
whole,  and  throughout  every  part,  is  a  severance  or  de- 
struction of  the  jointure.  And^  therefore,  if  two  joint- 
tenants  agree  to  part  their  lands,  and  hold  them  in  severalty, 
they  are  no  longer  joint-tenants ;  for  they  have  now  no 
joint  interest  in  the  whole,  but  only  a  several  interest 
respectively  in  several  parts.  And  for  that  reason  also, 
the  right  of  survivorship  is  by  such  separation  destroyed '. 
The  jointure  may  be  destroyed  by  destroying  the  unity  of 
title ;  as  if  one  joint-tenant  aliens  and  conveys  his  estate 
to  a  third  person:  here  the  joint-tenancy  is  severed,  and 
turned  into  tenancy  in  common  * ;  for  the  grantee,  and  the 
remaining  joint-tenant,  hold  by  different  titles,  (one  derived 
from  the  original,  the  other  from  the  subsequent  grantor,) 
though,  till  partition  made,  the  unity  of  possession  con- 

^  Co.  Lit.  183,  b.  184,  a,        *  Co.  Lit.  188, 193. 
^99f  l>'  '  Lit.  s.  292. 
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tinues  (1).  It  may  also  be  destroyed^  by  destroyiqg  the  _joint- 
unity  of  interest,  whether  by  act  of  either  of  the  parties, 
or  by  operation  of  law  ^.  And,  therefore,  if  there  be  two 
joint-tenants  for  life,  and  the  inheritance  is  purchased  by, 
or  descends  upon  either,  it  is  severance  of  the  jointure  *. 
Though,  if  .an  estate  is  originally  limited  to  two  for  life, 
and  after  to  llie  heirr  of  one  of  them,  the  freehold  shall 
remain  in  jointure,  without  merging  in  the  inheritance; 
because,  being  created  by  one  and  the  same  conveyance, 
they  are  not  separate  estates,  (which  is  requisite  in  order 
to  a  merger)  but  branches  of  one  entire  estate  ^.  In  like 
manner,  if  a  joint-tenant  in  fee  makes  a  lease  for  life  of  his 
share,  this  defeats  the  jointure",  for  it  destroys  the  unity 
both  of  title  and  interest  And  whenever,  or  by  whatever 
means  the  jointure  ceases,  or  is  severed,  the  right  of  sur- 
vivorship, or  jus  accrescendi,  the  same  instant  ceases  with 
it,  and  fdhil  de  re  accrescit  ei  qui  nihil  in  re  quandojus 
accrescerei  habit.  Yet,  if  one  of  three  joint-tenants  aliens 
his  share,  the  two  remaining  tenants  still  hold  their  parts 
by  joint-tenancy  and  survivorship '.  And  if  one  of  three 
joint-tenants  releases  his  share  to  one  of  his  companions, 
though  the  joint-tenancy  is  destroyed  virith  regaixl  to  that 
part,  yet  the  two  remaining  parts  are  still  held  in  jointure  >, 
for  they  still  preserve  their  original  constituent  unities.  But 
when^  by  any  act  or  event,  different  interests  are  created  in 
the  several  parts  of  the  estate,  or  they  are  held  by  different 
titles,  or  if  merely  the  possession  is  separated,  so  that  the 

**'  1  Inst.  182,  b.  «  Lit.  s.  302,  303. 

«  Cro.  Eliz.  170.  '        ^  Ibid.  s.  294. 

'  2  Co.  60  ;  Co.  Lit.  182.         <  Ibid.  s.  304. 

(1)  But  yet  a  devise  of  one^s  share  by  vnll,  is  no  seve- 
rance of  the  jointure ;  for  no  testament  takes  effect  till 
after  the  death  of  the  testator,  and  by  such  death  the 
right  of  the  survivor  (which  accrued  at  the  original  creation 
of  the  estate,  and  has,  therefore,  a  priority  to  the  other ; 
Lit.  8.  287)  is  already  vested,  and  jus  accrescendi  prafertur 
ulHnuc  voiuntati.  lit.  s.  287 ;  Co.  lit.  185 ;  2  Blac.  Com* 
186. 
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teiMuits  have  no  longer  these  four  indispensable  properties, 
a  sameness  of  interest,  and  undivided  possession,  a  tide 
vested  at  one  and  the  same  time,  and  by  one  and  the  worn 
act  or  grant,  the  jointure  is  instantly  dissolved. 

But  estates  in  common  can  be  dissolved  only  two  vays: 
1.  By  uniting  all  the  titles  and  interests  in  one  tenant,  by 
pnrchase  or  otherwise,  which  brings  the  whole  to  ons 
severalty :  2.  By  making  partition  between  the  aevenl 
tenants  in  common^  which  gives  them  all  respective  seve* 
ralties.  For,  indeed,  tenancies  in  common  differ  in  nothing 
from  sole  estates,  but  merely  in  the  blending  and  unity  of 
possession. 

These  positions  I  idiall  endeavour  further  to  illustiate 
by  considenng,  1.  What  disposition  or  conveyance  by  one 
joinl^tenant,  or  tenant  in  common,  with  his  companion, 
will  work  a  severance :  2.  What  disposition  with  a  stranger 
will  effect  a  severance :  3.  At  what  time  such  disposition 
must  take  place. 

I .  What  Diipositum  of  a  Joint'ienani,  or  Tenant  in  Common, 
disuniting  with  his  Companion,  will  work  a  Severance 
fry  the  Title. 

A  partition,  or  severance,  between  joint-tenants  of  a 
freehold,  must  always,  even  before  the  sti^ute  of  ^ids, 
ag  Car.  -a,  c.  3,  have  been  by  deed,  because,  as  the  joist- 
tenants  took  the  land  by  the  notoriety  of  investiture,  a  like 
solemnity  was  requisite  to  defeat  their  estate*  But  tenants 
in  conmion  of  a  freehold  might  (as  it  is  said  they  still  may'') 
make  a  partition  without  deed,  for  a  partition  between 
tenants  in  common  is  no  more  than  a  setting  out  their 
respective  moieties,  by  metes  and  bounds,  according  to 
the  first  investiture ^  As  pight  also  joints-tenants  of  an 
estate  for  years,  make  partition  without  deed  \    And  the 

*  Co.  Lit.  169,  a ;  1  Atk.  i  Atk.  542 ;   and  1  Vero. 
542 ;  1  Vem.  472.  472. 

*  aRol.  Abr.  '255;    Co.  *  Co.Jiit.  1^|,«- 
lit  i60;a;    a^  see  ace. 
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most  proper  species  of  conveyance  from  one  joint-tenant  _  joint* 
to  another,  for  the  purpose  of  effecting  a  severance^  is  a 
release  of  the  moiety  or  other  part  of  one  co»tenant  to  the 
other,  whichy  by  destroying  the  unity  of  interest  per  mie 
9t  per  tout,  necessary  to  constitute  a  joint-tenancy,  neces- 
sarily works  a  severance  of  the  joint  estate. 

If,  therefore,  there  be  two  joint-tenants  in  fee,  and  one 
of  them  release  to  the  other,  this  will  destroy  the  joint* 
tenancy,  and  vest  the  whole  estate  in  the  releasee,  who 
will  then  hold  in  severalty  ^  .  But  if  one  of  several  joint- 
tenants  release  his  share  to  th^  others,  this  will  not  be  a 
disBoluticm  of  their  joint^tenancy,  for  they  are  in  from  the 
first  feoffor  and  not  from  him  who  released  ^. 

And  so  if  there.be  three  joint-tenants,  and  one  of  them 
release  to  his  coihpanion  all  his  right,  the  releasee  will  hold 
the  releasor's  third  part,  in  common  with  his  remaining 
companion;  and  the  other  two  parts  in  jointure,  with  such 
companion  as  before '^  (i). 

Bnt  tenants  in  common  cannot  release  to  each  other, 
because  a  release  supposes  the  releasee  to  be  in  possession 
of  things  released,  whereas  tenants  in  conmion  have  several 
and  distinct  freeholds,  which  therefore  cannot  be  trans- 
ferred to  each  other  without  the  solemnity  of  livery,  orit3 
eqoipotenty  as  in  the  case  of  persons  solely  seised''. 

But  although  the  usual  and  proper  mode  of  effecting  a 
severance  between  joint-tenants  is  by  release,  yet  as  it  is 
essential  to  a  continuance  of  their  estate,  that  theyl>ej3eised 

*  Co.  lit.  «73,  b.  ■  Lit.  s.  304. 

■  Bro.  Abr.  "  Joint-te-  •  *»  Co.  Lit.  193,  b.  «oo,b; 
nanty"  pi.  s.  3  Rol.  Abr.  86. 


(1)  But  one  joint-tenant  cannot  enfeoff  his  companion, 
because,  as  a  feoffiac^nt  operates  by  livery,  and  as  both 
joint-tenants  are  already  seised  per  mie  et  per  tmU,  this 
would  be  to  make  liveiy  of  that  wbioh  he  already  has, 
which  would  be  absurd. 
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per  mie  et  per  tout,  any  thing  that  tends  to  narrow  that 
interest,  so  that  they  are  no  longer  seised  throughout  the 
whole,  and  throughout  every  part,  is  a  severance  or  de- 
struction of  the  jointure  p. 

And  therefore,  if  two  joint-tenants  enter  into  an  agree- 
ment to  part  their  lands,  and  hold  them  in  severalty,  they 
are  no  longer  joint^te'nants  in  equity;  for  they  have  no 
longer  a  joint  interest  in  the  whole,  but  only  a  several 
interest  in  their  respective  parts  ^« 

And  so  an  agreement  between  joint-tenants  of  an 
advowson,  that'they  will  be  tenants  in  common,  and  that 
each^hall  present,  has  been  held  to  amount  to  a  severance 
and  release '.  And  even  joint-tenants  admitting,  in  an 
answer  in,  Chancery,  that  they  had  agreed  to  sever,  has 
been  held  sufficient  to  effect  an  equitable  seversince  of  the 
joint  estate'. 

One  joint*tenant,  or  tenant  in  common,  letting  his 
part  for  years,  or  at  will,  to  his  companion,  will^not,  how- 
ever, be  a  severance ;  for  this  gives  him  only  a  right  of 
taking  the  whole  of  the  profits,  for  which  he  may  contract 
with  his  companion,  as  well  as  with*  a  stranger  for  any 
mdifferent  interest  \ 


Wbst  dispo* 
lition  with  m 
■trsnger  will 
work  %  MTer- 


ance. 


2.  What  Disposition  with  a  Stranger  will  work  a 

Severance, 

^  Generally  speaking,  every  alienation  or  conveyance,  by 
either  of  the  joint-tenants  to  a  third  person, >  will,  by  de- 
stroying the  unity  of  title,  sever  the  joint-tenancy,  and  turn 


p  Co.  Lit.. 123,  a.  188,  a; 
2  Blac.  Com.  1 85. 
'  Co.  Lit.  188,  a.  igSr^; 

Hintonv.Hintonj  2  Ves.634 ' 
2  Blac.  Com.  185. 

'  Carth.  505 ;  Salk.  43, 
S.C;  Ld.  Raym.  535;  12 
Mod.  321. 


'  2  Bro.  Chan.  Ca.  224; 
Patrick  V.  Powlett,  2  Atk. 
54 ;  Hall  V.  Digby,  4  Bro. 
Ch.  Ca.  214;  lialdmn  v. 
Johnson,  2  Wooddes.  138* 

<  Co.  lit.  186,  a;  OweD, 
102;  Cro.  Jac.  83, 611. 
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it  into  a  tenancy  in  common " ;  for  although  the  unity  of       JOINT- 
possession   continues,    the    grantee,    and  the  remaining  ' 

joint-tenant,  hold  by  different  titles,  one  derived  from  the 
origihal,  the  other  from  the  subsequent  grant  *(i).  And  ^ 
therefore  it  hath  been  holden  in  equity,  that  ^f  three  . 
persons  are  jointly  interested  in  the  trust  of  a  term  for  years, 
and  one  of  them  mortgages  his  third  part,  the  joint-tenancy 
is  wholly  severed  ^.  And  so  if  there  be  two  join{-tenants  of 
a  rent,  and  one  of  them  disseise  the  tenant  of  the  land,  this 
severs  the  joint-tenancy  for  a  time,  the  moiety  of  the  rent 
being  suspended  by  unity  of  possession,  and  therefore 
cannot  stand  in  jointure  with  the  other  moiety  in  pos- 
session*. 

And  if  there  be  two  joint-tenants  of  a  term,  and  the 
one  grants  parcel  of  the  term  to  a  stranger,  by  this  the 
jointure  is  severed  •. 

If  there  be  two  joint-tenants,  and  one  maketh  a  lease 

'  for  the  life  of  the  lessor,  this  is  a  severance  of  the  jomtiire, 

< 

for  it  destroys  both  the  tmity  of  title  and  of  interest; 
and  the  right  of  survivorship  is  wholly  taken  away,  and 
their  shares  on  their  deaths  will  go  to  their  respective 
heirs  ^.  And'  if  in  such  case  the  lessor  die  during  the  life- 
time of  the  lessee,  and  of  the  other  joint-tenant,  (having 
the  freehold  of  the  other  moiety)  the  reversion  descend^' 
to  the  issue  of  the  lessor,  and  the  jointure  will  be  severed 
and  destroyed  ^.    But  if  the  ledsee  for  life  die  in  the  life- 

"  Lit.  8.  292.  33 ;  Co.  Lit  192,  a ;  2  Vem. 

*  2  Blac.  Com.  185.  323. 

^  York  V.  StoTiCj  1  Salk.  ^  Lit.  s.   302;    and    Co. 

158;  1  Eq.  Ca.  Abr.  293.  Lit.  191,  b. 

*  Co.  Lit.  188,  a.  *^  Lit.  s.  303. 
'  Syms^^  case,  Cro.  Eliz. 

% 

(1)  But  a  devise  by  one  of  the  joint-tenants  of  his 
share,  is  no  severance  of  the  jointure,  as  h^s  been  already 
observed.    See  atUe,  p.  461,  n.  (1 .) 

VOL.   III.  .  H  H 
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jomr-       time  of  both  the  joint-tenantS|  there  vill  be  no  peF^nnot, 
^^^^^^'    but  tibeywiU  be  joint-tenants  as  before*. 

And  so  if  the  joint-tenant  who  baa  tiie  fteeholdi  4it, 
living  the  lessor  and  lessee,  if  his  freehold  and  fee,  wUc|i 
he  has  in  the  moiety,  desoe^d  to  his  issue,  the  joint-tenant 
is  wholly  defeated  \ 

And  a  Itease  hv  years  by  one  of  joint-tenants  in  fipa,  fill 
be  a  seyer^ce  juti  ioiUo^  and  therefore  be  balding  mhiB 
copipanion^ 

So  if  there  are  two  joint-tenants  for  life,  iind  on^  of  them 
make  a  le^e  for  years  of  his  moiety^  either  to  b^in  pet- 
aently,  or  after  his  death,  and  <Uef  this  lea^  wiU  ^% 
severance  pro  tanto,  and  good  and  binding  against  the  sur?i- 
Tor^;  for  the  jointrtenanoy  in  the  freehpid  continiuefl,  not- 
withstanding the  leaae  for  years ;  fuid  in  this  est^  they 
hare  a  mutual  interest  in  each  other's  life ;  so  that  neither 
the  estate  in  the  whole,  nor  in  any  part,  can  determine  or 
revert  to  the  lessor  till  both  the  joint-tenants  are  dead; 
for  the  life  of  the  one,  as  well  as  of  the  other,  i^as  made 
the  measure  of  the  estate  originally  granted  by  the  iessoc; 
and  therefore,  so  long  as  either  of  them  lives,  if  the  joint- 
tenancy  continues,  the  lessor  hajs  no  right  to  the  pos9e»- 
sion;  now  these  jointrtenants  having  a  leciprocaF  interest 
in  each  other's  life,  it  follows  that  when  one  of  tfaem 
makes  a  lease  for  years  of  his  moiety,  such  lease  does  not 
depend  for  its  continuance  on  his  life  only,  but  on  his  liie 
and  the  life  of  the  other  joint- tenant,  which  ever  of  them 
shall  be  the  longest  liver,  according  to  the  nature  and 
continuance  of  the  estate  out  of  which  the  lease  was 
derived ;  and  then  so  long  as  that  continues,  so  long  the 
lease  will  hold  good ;  and  consequently  such  lessee  will 
be  entitled  to  the  possession,  as  well  against  the  surviving 

*  Co.  Lit.  193,  a;  ^  ClarkY.  Turner^  2  Vera. 

•  Lit.  s.  '10%  3^3* 

.ju^  «  Ibid, 
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joint-tenant   a^  the  reyersioner,    till  the  estate  out   of    _  JOINT* 
Which  his  lease  was  derived^  be  fully  determined  '^  (1). 

And  it  seems  that  a  joiiit-tenancy  may,  in  equity,  be 
serered  by  a  mere  agreement  or  contract  for  a  conveyance'. 
Where,  therefore,  a  joint-tenant  covenanted  to  sell  his 
moiet^,  it  ^a^  holden  to  be  a  severance  in  equity*'  (2). 

6ut  Whe^e  there  ^as  a  recital  in  a  marriage-settlement, 
to  which  one  only  of  two  female  joint-tenants  of  personal 
prope^  was  ](>artyy  that  she  should  et]()oy  her  moiety  to 
her  separate  use,  and  a  coi^enant  on  the  part  of  her  husband, 
that  she  should  enjoy  it  quietly,  &c.  and  that  for  want  of 
ii^e  of  her  own  body,  it  should  go  to  the  next  of  kin  of  her 
own  family,"  was  holden  by  Lord  Hardwicke,  not  to  sever 
Ale  jointure,  as  it  amounted  to  no  mo/'e  than  a  declaration 
of  otie  of  the  parties '. 

"*  lit.  8.  289  }  Co.  lit.  *  a  Ves.  jun.  257.      » 

1 84,  b.  185,  a.  186,  a;  Moor,  ^Patrick  v.    Powlett,    a 

pi.  ^14  5  ^  Vern.  323.  Atk.  154. 

*  2  Ves,  634. 

(1)  But  if  ft  rent  be  reserved  on  such  lease,  this  rent,  it  is 
said,  will  determine  by  the  death  of  the  lessor;  for  the  sur- 
vivor cannot  have  it,  because  he  comes  in  by  title  para- 
mount the  lease,  by  which  the  rent  is  reserved,  and  the 
H^irs  of  th^  lessor  have  no  title  to  it,  because  they  have  no 
reversion  or  interest  in  the  land.  Co.  96;  Moor,  139; 
Co.  lit  185,  a.3iJB. 

(2)  But  at  law,  a  joint-tenancy  bannot  be  severed  by 
these  slight  circumstances ;  for  joint-tenancies  having,  in 
ilAcient  tmies,  been  more  favoured  than  tenancies  in  com- 
mon, on  account  of  the  superior  advantaged  resulting 
from  it  to  the  feudal  lord,  nothing  less  than  an  actusu 
alienation  was  allowed  to  effect  a  severance.  Upon  the 
same  principles  the  courts  of  equity  at  first  refused  to  con- 
sider a  mere  executory  contract  as  binding  on  the  sur- 
vivors. SeeCo.  Lit.  i84,b.  185b;  Prec.  Ch.  124;  2  Vern. 
6|3,  385.  But  the  feudal  reasons  vvhich  occasioned  this 
ngid  construction  in  favour  of  the  joint-tenant's  estate, 
having  long  since  ceased,  the  same  liberality  of  construction 
(and  perhaps  greater)  is  now  admitted  in  our  couits  of 
equity  in  respect  to  ^is  as  every  other  estate.  ^^^  I  &a^k« 
158;  1  P.  Wms.4i 
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voidable  act,  operate  as  a  severance,  even  though  made 

in  consideration  of  marriage  *". 

3.  At  what  Time  such  Disposition  must  take  Effect. 
At  what  time  Regularly  every  disposition  of  one  joint-tenant  to  work 

diipcitition  must  °  ''         j  1  .    /i_.  •  ^  i_  '      . 

take  effect  to      a  Severance,  and  bmd  his  companion,  must  be  a  present 
wor  a  lever-      ^^j  immediate  disposition ;  for  the  surviving  joint^tenant, 

claiming  the  whole,  by  virtue  of  the  original  investiture  or 
donation,  the  part  of  his  deceased  companion,  will  neces- 
sarily  descend  to  him  at  the  instant  of  his  decease,  unless 
it  has  been  disposed  of  by  such  his  companion,  during 
his  Ufe-time*^. 
*  But  if  there  are  two  joint-tenants  in  fee,  and  one  of 
them  let  his  moiety  to  another  for  a  term  of  years  to  com- 
mence after  his  death,  this  will  be  good,  and  be  binding 
upon  the  other,  though  he  survive,  for-  this  is  a  present 
and  immediate  disposition,  though  not  to  take  effect  in 
possession  till  a  future  period,  and  therefore  binds  the  land 
from  the  time  of  making  the  lease  °. 

If,  however,  one  of  t^o  joint-tenants  devises  away  his 
part,  either  for  years  or  otherwise,  and  dies,  this  will  not 
bind  his  companion,  not  only  because  this  is  no  present 
disposition,  it  not  being  binding  upon  the  devisor  himself, 
,but  because  the  devise  does  not  take  effect  till  after  the 
death  of  the  devisor,  and  then  the  surviving  joint-tenant 
takes  the  whole  by  a  prior  title ;  viz.  from  the  original 
grant,  et  jus  accrescendi  prafertur  ultima  voluntati  {))\ 
but  in  this  case,  if  the  devisor  survive  the  other  joint- 


in 


May  V.  Hook,  i   Inst.         ■  Co.  Lit.  i86,  a;    1  Rol. 
246,  a,  n.  (I);  1  Bro.  Rep.     Abr.  848, 
.112.  •  Co.  Lit.  185,  a. 


(1 )  But  it  is  otherwise  of  coparceners,  for  as  there  is  no 
survivorship  between  them,  the  part  of  each  is  descendible, 
and  consequently  devisable.    See  post. 
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,  tenant,  the  devise  is  good^  not  for  the  part  of  the  devisor  JOINT- 
alone,  but  for  the  ivhole,  because  he  being  the  surviving 
joint-tenant  has  the  whole  by  survivorship,  and  then  the 
words  of  the  will  are  sufficient  to  comprise  the  whole 
estate,  and  though  at  the  time  of  making  the  will  he  was 
not  sole  tenant,  yet  he  was  seised,  per  mie  et  per  tout,  and 
it  is  impossible  to  fix  upon  any  particular  part  which  he 
meant  to  devise,  because  he  could  not  then  call  one  part 
of  the  land  his  own  more  than  another  ^. 

But  if  there  are  two  joint-tenants,  and  one  of  them  surren- 
ders his  moiety  to  the  use  of  his  last  will^  and  dies  before 
the  surrender  is  presented,  having  made  his  will,  this  is  a 
severance  of  the  jointure,  and  binds  his  companion,  for 
after  presentment,  it  relates  to  the  time  of  the  first  sur- 
render^. 

And  if  one  joint-tenant  bargains  and  sells  his  moiety, 
and  dies  before  the  deed  is  enrolled,  yet  the  deed  being 
afterwards  enrolled,  will  work  a  severance  ab  initio,  and 
support  by  relation  the  interest  of  the  bargainee  '. 

But  if  one  joint  tenant  bargains  and  sells  the  whole  land, 
and  before  enrolment  the  other  dies,  the  part  of  the  de- 
ceased joint-tenant  will  accrue  to  the  survivor,  because 
the  freehold  not  being  out  of  him,  for  want  of  enrolment! 
the  jointure  remains  entire;  and  though  the  deed  be 
afterwards  enrolled,  yet  a  moiety  only  will  pass,  for 
the  enrolment  cannot,  by  relation,  make  the  grant  more 
efficacious  than  it  would  have  been  had  it  taken  effect 
immediately*. 

And  a  recovery  had  against  one  joint-tenant  will  ^ever 
the  jointure,  and  the  survivor  cannot  avoid  the  recovery, 
although  such  joint-tenant  die  before  execution ;  because 

'  lit.  8.    287;    Co.  Lit.         ^  Co.  Lit.  69,  b;    i  Rol. 
185,  b;  Perk.  s.  500;  Cro.     Abr.  501. 
Jac.    106;   Moor,  776,  pK         '  Co.  Lit.  ^  86,  a. 
1074 ;  2  Rol.  Abr.  848.  *  Cro.  Jac.  53;  Bulst.  3  ^ 

Co.  Lit.  1 47,  b.  1 86,  a. 
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the  moiety  of  the  deceased  joint-tenant  WAgbftw^i^hji 
life-time  ^ 

4.  Cy  Severance  by  Operation  of  Law. 

Whenever,  by  any  act  or  event,  diflferent  iipiteitests  ^f 
created  in  the  several  parts  of  the  estate,  01;  they  a^e  h^d 
by  different  titles,  or  if  the  possession  merely  is  separated 
so  that  the  tenants  have  no  longer  the  four  indispexisabl^ 
properties,  before  QOticed,  u  e.  a  sameness  of  interest,  an 
undivided  possession,  a  title  vesting  at  one  and  the  same 
time,  and  by  one  and  the  same  act  or  grant,  the  jointar§ 
is  instantly  dissolved". 

If,  therefore,  a  man,  having  issue  three  sQn^«  device 
lands  to  his  two  youngest  sons,  to  hold  to  them  jointly  for 
their  lives,  atid  the  eldest  json  dies,  by  ii?hich  the  reversion 
in  fee  of  the  lands  descends  to  the  second  son,  this,  by 
operation  of  law^  is  a  severance  of  the  joint-tenapcy*. 

And  so  if  there  be  three  joint-tenants  for  life,  and  the 
reversion  is  granted  to  one  of  them,  the  jointure  .is  severed 
as  to  the  third  part  of  him  to  whom  the  reversion  is  so 
granted  ^,  because  the  unity  of  interest  is  thereby  destroyed 
by  the  merger  of  the  freehold  in  the  inheritance* 

And  so  if  a  lease  be  made  to  two  for  th^ir  liyes,  and  Hit 
lessor  afterwards  grants  the  reversion  to  thei|i  and  the  heirs 
of  their  bodies,  the  jointure  is  severed,  and  they  are  tenants 
in  common  in  possession*  (1). 


*  Co.  lit.  1 85,  a. 

»  2  Blac.  Com.  186. 

*  2  And.  202. 

^  Westcott*s  case,  2  Co. 


60,  b ;  Co.  Lit  182,  b,  &  P*; 
Cro.  Eliz.  48 1 ,  570,  bji  &  Pm 
2  Saund.  386,  S.  C.  cited* 
•  Co.  Lit.  182,  h. 


(1)  !6vt  it  is  to  be  remarked,  that  where  an  estate  is 
originally  limited  to  two  for  life,'  and  after  to  the  heirs  of 
one  of  them,  the  freehold  will  remain  in  jointiure  without 
merging  in  the  inheritance,  because,  being  created  by  one 
and  the  same  conveyance,  they  are  not  separate  and  dift- 
tinct  estates,  (which  is  necessary,  in  order  that  Ihp  ope 
may  merge  in  the  other)  but  branches  of  one  entire 
estate. 


dt.iit.  %'^'J         conVetawciwo.  ^i 

JOINT- 
6.  Of  Severance  by  Compulnoif  of  Lai0.  TEN  ANClT. 

At  common  laWy  joint- tenants  and  tenants  iii  common  OfseTeniiccby 
w^re  not  compellable  to  make  partition,  except  by  the  i,".^  *'**^ 
custom  of  some  cities  and  boroughs  ■.  For  this  being  an 
estate  origindly  created  by  the  act  and  agreement  of  the 
paiities,  the  law  would  not  permit  any  one  or  more  of 
them  to  d^troy  the  united  possession  without  a  similar 
universal  consent  (i);  but  now»  by  statute  31  H.  8,  c.  1, 
and  32  ib.  c.  32,  both  joint-tenants  and  tenants  in  com- 
mon are  compellable  to  divide  Uieir  lands  at  the  instance 
of  either  of  the  parties.  The  mode  of  doing  which  may  be, 
either  by  writ  de  partUione  facienda  at  law,  or  bill  and 
iubpcaia  in  equity.  The  latter  mode  is,  however,  more 
usually  had  recourse  to;  aii  a  mom  speedy  and  easy  process, 
where  the  title  of  the  parties  turns  out  to  be  jn  any  degree 
complicated  and  binding  on  parties  iii  Teinainder,  who 
would  not  be  bound  by  a'jndgmentat  law^  But  it  is  dis- 
cretionary in  the  court  to  take  cognizance  of  the  matter^ 
or  not,  where  all  parties  are  legally  interested,  and  the 
plortition  might  be' dfectualty  made  at  law^  (2). 

And  even  though  one  of  the  tenants  be  an  infant,  a  par* 

*  lit.   B.   290,  318;  Co.         ""  CaHwrigkt  ▼.  Pukney, 
Lit.  187,  a.  .  a  Atk.  380i 

^  See  Co.Lit.  i6g,  a,n.  (2). 


(1)  Thus  by  the  civil  law,  nemo  ihvitus  comoellitur  04- 
tmm/nmnonenti.  Ff.  12;  6,  76,  s.  4.  And  a^in,  st  nonofmei 
aui  rem  communem  kabent^  sed  certi  ex  his^  dtvidere  desiderant ; 
mte  judicium  inter  eo»  accipi  potest.  Ff.  10,  3,  8.   • 

(2)  Hie  mode  the  court  usually  pursues  is  tb  itene  a' 
commission  to  persons  named  for  the  purpose,  who 
make  a  return  to  the  court  of  the  partition  they  have 
judged  reasonable,  which  if  approved  oy  the  court,  (after 
beamg  the  parties  interested,  if  desired)  decrees  a  per- 
formance, by  ordering  the  parties  to  execute  proper 
assiimneer  to  eadi' ofii^r.  See  CWMui^  y:  Oammy^ 
2  Yes.  jun.  568. 
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tition  will  be   decreed,  and  an  immediate   conveyance 
ordered  to  be  executed  *. 

Lastly,  commissions  under  inclosure  acts,  are  now,  by ' 
41  Greo.  3,  c.  log,  s.  16,  authorized  to  be  issued,  at  the  t&- 
quest  of  joint-tenants,  tenants  in  conunon^^  or  coparceners, 
(or  of  the  husbands,  guardians,  trustees,  committees,  or 
attomies  of  persons  imder  coverture,  minors,  lunatics,  or 
under  any  other  disability,  or  absent  abroad),  to  make 
partition  of  their  estates,  and  aUot  them  to  the  parties 
in  severalty. 


CHAP.  VIII. 


OF  AN  ESTATE  IN  COPARCENARY. 


^AR^     In  treating  of  this  estate,  I  shall  inquire  into, 

I.  The  Natubs  ANn  diffebent  kinds  of  Estates 

IN    COPABCENABT. 

II.  The   Means  bY'  which  this  Estate  may   be 

CBEATED    OB   ABISE.     . 

III.  The  Incidents  belonging  to  it. 

IV.   How     IT     MAY     BE      DESTBOYED  ;     AND      OF     THE 
COPABCENEBS   EsTATE    AFTEB   PaBTITION. 


I.  The  Natiibe  of  an  Estate  in  Copabcenabt. 


An  estate  is  said  to  be  holden  lu  coparcenary,  where 
lands  of  iiiheritance  descend  to  two  •r  more  persons  as 
co-heirs  to  their  ancestors  who  are  then  caDed  parceners. 
And  they  are  so  called,  says  Littleton,  because  they  are 
compellable  to  make  partition  by  the  writ  de  partidpatione 


^  Baring  v.  Nash,  1  Ves. 
h  Bea.  551. 


•  See  Watk. 
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facmda  ^.  And.  as  they  always  claim  by  descent,  it  follows,     COPARCE- 

that  no  lands  can  be  held  in  coparcenary  but  estates  of  ' 

inheritance,  or  of  a  descendible  nature ;  whereas  estates 
in  fee  and  in  tail,  for  life  or  years,  or  even  personalties,  we 

# 

have  seen,  may  be  held  in  joint-tenancy  or  in  common. 
But.this  estate  is  similar  to  an  estate  in  joint-tenancy  in 
respect.of  its  possessing  the  like  unities  of  title,  interest, 
and  possession  ^.  And  as  long  as  the  laiids  continue  in 
a  course  of  descent,  and  continue  so  united,  the  tenants, 
whether  male  or  female,  are  called  coparceners.  If,  how- 
ever, the  possession  be  once  severed  by  partition,  or  if  one 
coparcener  alien  her  part,  though  no  partition  be  made,  they  * 

are.no  longer  coparceners,  but  tenants  in  severalty  '. 

Coparceners  are  of  two  sorts ;  those  by  common  law, 
and  those  by  custom. 

Coparceners  by  the  common  law,  are,  where  either  a 
man  or  a  woman  who  is  seised  of  lands  or  tenements  in    ' 
fee-simple  or  fee-tail,  has  issue  only  daughters,  and  dies, 
and  the  tenements  descend  to  such  daughters,  in  which 
case,  these  daughters  take  as  coparceners. 

So,  if  a  man  seised  of  tenements  in  fee-simple  or  fee- 
tail,  dies  without  issue,  and  the  tenements  descend  to  his 
sisters  (i),  they  are  coparceners ;  and  in  the  same  manner 
where  he  has  no  sisters,  and  the  lands  descend  to  his  aunts, 
cousins,  or  other  females  of  kin  in  equal  degree,  or  the 
representatives  of  such,  they  hold  in  coparcenary '. 

Parceners  by  custom  are,  where  a  man  seised  in  fee- 
simple  or  fee-tail  of  lands  or  tenenl^nts  which  are  of  gavel- 

^  Lit.  s.  241.  ^  Lit.    s.  242;     Co.  Lit. 

*  2  Blac.  Com.  iS8.  165,  b;  2  Blac.  Com.  187. 

*  Lit.  s.  309. 

»  *_ 

(1)  This  position  from  Littleton  must,  as  far  as  it  relates' 
to  an  estate-tail,  be  understood  to  intend  an  estate-tail 
limited  to.  the  father  of  the  intestate,  and  not  to  the  in- 
testate himself,  as.  it  is  evident  that  an  estate  limited  to  a 
man  and  .the.  heirs,  of  .his  body,  cannot  descend  to  bis 
sisters ;  and  see  Co.  Lit."  165,  b. 
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COFARCE-    kind  tenure*  has  issae  two  or  siore  (Kmm«.  «id  diM^  itf 
■  which  case  Buch  lands  or  tenements  descend  le  tffi  tke* 

sons  equally  (and  so  of  oliier  males  in  eqaal  degr^  ss 
brotbersy  uncles^  8cc.)  who  wiU  hold  as  copareenevs  in  Uke^ 
manner  as  females  by  the  common-  law'^  wilk  tlns-diffeiu 
ence  only,  that  female  copareenera  are  so  in  respect  ol 
their  persons^  and  by  the  common  I»w ;  whiilst  mtdBeo^' 
parceners  are  so  im  respect  of  tha  custom.  in^cideBfr  to  llie 
fee  or  inheritance  '  (i)* 

But  in  each  of  these  cases^  all<  the*  porcenets*  tc^^er 
make  but  one  heir  to  their  ancestor^  sokI  l»f«  iMil  ear 
estate  amongst  them>.  Whence  it  is^  in  some  nepeotti^ 
similar  to  aa-  estate  in  joint-tenancy^  the  oo^teMcals  hasiog 
the  same  unity  of  interest^  titles  and  possession.^. 

II.    The    Means  bt  which  an  Estate  in 
Coparcenary  mat  arise. 

An  estate  in  coparcenary  can  be  created  only  by  act  of 
law,  t.  e.  by  descent;  and  none,  by  the  common  law,  can 
be  coparceners  but  females,  or  the  heirs  of  females  which 
come  to  lands  or  tenements  by  that  means :  if,  therefore, 
sisters  purchase  lands  or  tenements,  of  these  they  will  be 
joint-tenants,  and  not  coparceners  K 

The  mode  of  this  descent  (which  Sir  Edward  Coke  calls 
the  rarest  kind  of  inheritance  that  is  in  the  law) ',  will  be 

'  Lit.   s.  265;     a  Blac.  *  Co.  Lit.  163,  b.  164,  a. 

Com.  187.  i6j9,  av 

s  Co.  Lit.  176,  aiL  ^  lit.  s.  ^i^ 

^  Brae.  lib.  3,  c.  30;   lit.  '  Co.  lit.  104,  a. 

s.  5^l« 


(1)  And  therefore,  say  the  ancient  authors,  "  Sunt 
fmrtidpes  quasi  partem  ctqnenies,  ^c.  ratione  ip$iw  reiqw 
partflnlii  est ;  et  non  ratione  vfrsonamm^  qua  non  ssmi  quasi 
unus  hares  et  unum  corpus^^  seadiversi  kssrems^ubitemmmtus^ 
partUnie  est  inter.piures  cokareiespeieuies,  qui  deaeasiuut'is 
eudem!^ipiUet  semptersiJetUidisdmriib^mtiquo.  Brto^lik^ft 
£0*428 ;  Brit.  c.  71 ;  Flet.  lib.  5^.  c.  9. 


considered  when  we  come  to  treat,  particularly  of  the  law  COfiUCB- 
of  descents ;  here  only  obserrin^,  that,  in  this  inheritance  ^^^^' 
sometimes  the  descent  is  in  stirpes,  (viz.  according  to  the 
stocks,  or  roots),  and  sometimes  in  capita,  (viz.  to  each 
share  and  share  alike),  those  next  in  degree  to  the  ancestor 
taking  per  capita,  and  the  heirs  or  descendants  of  those 
taking  per  stirpes.  Thus,  if  a  man  has  two  daughters, 
and  dies,  the  descent  is  m  capita,  and  each  shall  mherit 
alike ;  but  if  a  man  hath  issue  two  daughters,  and  the 
eldest  daughter  haib  issue  three  daughters,  and  the 
youngest  one  daughter,  although  all  these  four  shalt  in- 
herit, yet  the  daughter  of  the  youngest  shall  have  as  much 
as  the  three  daughters  of  the  eldest,  ratione  stirpium,  and 
not  ratione  capitum,  for  in  judgment  of  law,  each  daughter 
has  a  separate  stock  or  root"*.  And  so  if  such  eldest  of 
two  daughters  hath  issue  several  sons  and  daughters ;  and 
the  youngest  of  them  hath  issue  several  daughters ;  the. 
eldest  son  of  the  eldest  daughter  shall  alone  inherit  to  his 
mother's  moiety,  for  this  descent  is  not  in  capita,  whilstt 
all  the  daughters  of  the  youngest  shall  hold  their  mother's 
moiety  in  coparcenary  with  him ;  and  hence,  it  appears^ 
that  men,  if  descendants  of  daughters,  may  be  coparceners 
as  well  as  women  \  Again,  if  one  of  such  two  daiighters. 
were  to  be  attainted  of  felony,  and  the  father  were  to  die, 
living  both  his  daughters,  in  this  case  one  moiety  will 
descend  to  the  innocent  daughter,  and  the  pther  moiety^ 
will  escheat®  (i),  the  descent  heipg^per  capita^  and  one, 
moiety  going  separately  to-  each  of  them. 

"  Qo.  Lit.  i€i4,  b ;  suad,see         *  Co.  lit.  164,  b. 
aBlac.  Com.  214.  ®Ibid«i63,  b. 


(1)  But'if  a  man  make  a  lease,  for  life^  remainder  to  tha^ 
right  heirs  of  A.  who  is  dead,  and  who  h^th  issue  two. 
daughters;  and  one  of  whom  is  attainted  of  felony,  tl^i^f 
remaiiukr,  it  is  sai4>  will  not  be  ^d.even  /or  H,,mfM^^ 
lMbe.v$«4^ff>rtheiwbole«    Co,  Lit..  169,  l^,    Tliejreaao9i> 

off 


eft 
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-     '■  ■"■  Coparcenary. 

In  order  to  constitute  an  estate  in  coparcenary,  we 
have  said  that  it  must  have  the  same  unities  pf  title^ 
interest,  and  possession,  as  an  estate  in  joint^tenancy. 
Hence  all  those  incidents  which  we  have  before  noticed  as 
belonging  to  that  estate^  and  arising  out  of  or  founded 
upon  these  unities^  such  as  the  entry  or  |>osse8sion  of  one, 
being  the  entry  or  possession  of  them  aU,  and  the  like  ^ 
are  to  be  considered  as  belonging  tct  this  estate  also>  except 
only  that  they  are  excluded  from  maintaixiing  an  action  of 
waste  against  each  other  *^,  in  which  they  differ  from  joints 
tenants ;  a  difference  which  probably  arose  from  the  cir- 
ciunstance  that  coparceners  could  always  put  a  stop  to  any 
waste,  by  writ  of  partition,  but  joint-tenants  had  no  such. 
power  till  the  statute  of  Hen.  8.   - 

Parceners  differ  also  from  joint-tenants  in  four  other 

points ;  viz.  i .  They  always,  as  has  been  said  before,  claim 

by  descent,    whereas  joint-tenants  invariably   claim  by 

purchase, 

*^ 

9   And  see  Co.  Lit.  i88,        ^2  Inst.  405. 
243.  n.  (1),  373,  b. 


of  which  difference  appears  to  be  this,  that  in  the  iirst  case, 
the  lord's  title  by  escheat  must  be  such  as  to  divest  an 
estate  previously  vested  in  the  ancestor,  but  this  he  cannot 
do  in  respect  of  the  moiety  of  the  innocent  daughter, 
whose  ancestor  may  be  legalljr  represented,  and  who  may 
himself  legally  represent,  but  it  is  otherwise  in  respect  to 
the  moiety  of  the  offending  daughter,  who,  afler  the  com- 
inission  of  her  crime  can  represent  no  one ;  but  in  the 
second  case  the  sisters,  in  order  to  entitle  themselves  to 
the  remainder,  must  bring  themselves  within  the  words  of 
the  donation,  which  in  this  case  they  cannot  do,  for  the 
innocent  daughter  cannot  alone  assume  the  character  of  an 
heir,  since  she  and  her  sister  make  together  but  one  heir  to 
the  ancestor,  and  both  of  them  caniiot  ioin,  because  ooe  is 
attainted  and  incapable  of  sustaining  that  character.    See 
Ibid. 


eH.  Ylil.   §  in.]  CONVEYANCING. 

2.  Unity  of  time  is  not  necessary  to  an  estate  in  co- 
parcenary. If,  therefore,  a  man  have  two  daughters,  to 
whom  his  estate  descends  in  coparcenary,  and  one  die 
before  the  other,  the  surviving  daughter,  and  tiie  heir  of 
the  other,  or  when  botjj^  are  dead,  their  respective  heirs  are 
still  coparceners ' ;  for  though  the  estates  vest  in  each  of 
them  at  different  tifnes,  yet  it  is  the  same  quantity  of 
interest,  and  it  is  held  by  the  same  title  of  descent. 

3.  Though  coparceners,  like  joint-tenants,  have  a  unity 
of  interest,  yet  they  have  not  an  entirety  of  interest;  for 
each  of  them  is  properly  eqtitled  to  the  whole  of  a  distinct 
moiety ' ;  and  not,  like  joint-tenants,  to  an  undivided  moiety 
in  the  whole:  hence  it  follows,  that  parceners  may  enfeoff 
each  other  of  their  respective  shares,  which  joint-tenants 
cannot  do,  as  well  as  convey  them  to  a  stranger^.  But 
coparceners  may  release  to  each  other  ^;  or  they  may 
surrender  to  each  other,  if  copyhold  ^. 

4.  It  follows  also,  from  the  want  of  an  entirety  of  inte- 
rest, that  there  is  no  jus  accrescendiy  or  right  of  survivor- 
ship, between  coparceners,  but  their  parts  descend  on 
their  decease  to  their  respective  heirs. 

And  In  those  instances  in  which  an  estate  in  coparcenary 
differs  from  that  in  joint-tenancy,  by  reason  of  its  wanting 
these  constituent  unities,  it  is  similar  to  and  has  the  same 
incidents  as  a  tenancy  in  common. 

An  estate  in  coparcenary  is  therefore  subject  to  dower 
and  curtesy,  in  the  same  cases  where  an  estate  in  common 
is  subject  to  those  interests  '. 

'  Co.  lit.  164,  a.  174.  •  Co.   Lit.  273,  b;  Gilb. 

•  Ibid.  163,  164,  a.  Ten.  73.  • 

'  Ibid.  164, a;  Gilb.  Ten.         ^  1  Watk.Copyh.  279. 
73.  *  See  arUCj  p.  451. 
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IV.  How  AN  E^TATJfe  IN  OdPAltCiSNAliT  kAif  BE 
DESTROYED;  AND  OF  TH^  GoPARCBHBRS  kfltTAtl 
AFTBR  PARTITION. 

1 .  How  a  may  be  destroyed. 

Estates  in  coparcenary  may  be  <tis8olTad  or  destroyed 
by  partition,  which  disunites  the  possession;  bjr  the 
alienation  of  either,  which  disunites  the  title  ^  and  if  to  a 
stranger,  the  interest  also ;  and  by  the  whole  descending 
to  one  person,  which  brings  it  to  an  estate  in  severalty. 

But  that  by  partition  is  the  only  mode  which  need  here 
be  treated  of,  as  those  by  alienation  and  descent  have  been 
already  noticed. 

With  respect,  then,  to  the  determination  of  this  estate 
by  partition,  it  is  to  be  observed,  firstly,  generally  speaking 
no  partition  can  be  made  of  things  which  are  in  their  nature 
entire ;  and  theref(Ke,  although  an  advowson  may  seem 
to  be  devisable,  because  coparceners  may  agree  to  present 
by  turns,  yet  this  is  only  a  partition  of  the  presentation, 
and  not  of  the  advowson,  for  the  advowson  still  continueB 
in  coparcenary,  and  the  coparceners  must,  at  common  law, 
have  all  joined,  after  such  partition,  in  a  writ  of  right  of 
advowson ;  since  the  statute  7  Anne,  however,  their  join- 
ing does  not  seem  necessary  ^,  for  by  that  statute,  where 
partition  is  made  to  present  by  turns,  each  shall  be  seised 
of  a  separate  estate*.  And  if  a  partition  be  made  of  a 
manor  to  which  an  advowson  is  appendant,  without  men- 
tion being  made  of  the  advowson,  it  shall  remain  amongst 
them  in  common  * 

A  rent-charge  is  partible  among  co-heirs,  and  by  the'act 
of  law  the  tenant  id  (Subject  to  the  distress'  of  ^ach,  and 
this  is  1I6  injury  to  him,  if  he  punctually  discharge  his . 


T^  Vide  Com.  Incum.  72. 
•  Co.  Lit.  164,  b ;  2  Rol. 
Abr.  «66. 


•  F.  N.  B.  62 ;  and  see 
Bishop  of  Salisbury  v.  PU- 
Rps,  Garth.  505 ;  1  Salk.  43* 


ca.  riu.  §  IV.]        caiiYBT4^ifCiM«.  4jp 

ijb|ti6«|  since  he  ii  not  thereby  buithened  with  an  uicreMe    coPAKCft- 
t>f  rent  *.  *^^- 

Bst  estQveiB,  as  hoose-bete,  hay-bote,  8lc«  appendant 
^  e  fireelMdclj  a  oorody  in  certain,  granted  to  a  man  and 
Ue  bei^  %  pieoaiy  in  certain^  or  common  mmB  number^ 
cafmet  be  divided  between  oo-bejia^  because  a  partitioB  of 
them  would  eidarge  the  original  grant  beyond  the  intention 
of  the  graiitor,  and  likewise  prove  a  greater  charge  than 
wee  originally  intended,  to  the  tenant  of  the  soil ;  the 
manner,  tberefore,  of  enjoying  them  among  co-heira,  is 
eaid  to  be  commonly  as  follows :  If  any  other  inheritance  « 

4e8eend  to  them  besides,  then  the  eldest  only  shall  take  ' 
themf  and  the  rest  shall  have  a  contribution  or  allowance 
ill  v^lee  out  of  the  Qther  inheritance  so  descending ;  but  if 
w^  other  in)ieritance  descend  to  them,  then  one  shall  take 
the  esfA^niy  common,  8cc.  for  a  fixed  time,  as  a  month, 
or  n  year,  and  the  other  for  the  like  time  after,  which 
aecoiee  the  owner  of  the  soil  from  any  prejudice  ^  or  m 
the  case  of  a  piscary,  one  may  have  the  first  draught,  and 
the  other  the  second  ^. 

So  in  case  of  a  mill,  which  cannot  be  divided,  the  way  is         ^ 
for  the  one  to  have  the  profits,  for  a  certain  time,  and  then 
the  other  for  the  like  time ;  or  the  one  to  have  the  first 
toU-dish,  the  other  the  second  ^. 

In  the  case  of  a  dignity,  and  the  owner  have  daughtem 
only,  it  returns  to  the.  king  as  the  fountain  of  honour,  to 
be  conferred  by  him  on  which  of  them  he  pleases ;  for  no 
partition  can  be  made  of  it  between  the  daughtem^  not  only 
because  it  is  not  partible  in  its  own  nature,  but  this  would 
be  to  mijio  several  honours  out  of  one^  contrary  to  the 
original  grant ;  and  the  eldest  cannot  alone  have  it,  because 
all  the  sitsers  together  make  but  one  heir ;.  therefore,  to 
prevent  disputes,  it  returns  to  the  crown,  to  be  granted  out 

^  C(^  Lib  ^84^;  and  aee^      ^  a  Hd.  Abh  a£5;;  Co. 
11^  V4d#  h.  .   Lit.  \6Sf.  aw 

«  Co»Lit.i66fi^ 
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afresh^  but  to   some  one  of  those  to  whom  it  has  de- 
scended ^ 

There  was  formerly,  however,  held  to  be  a  difference 
between  a  dignity,  or  name  of  nobility,  and  an  office  of 
honour;  for,  says  Coke,  if  a  man  hdlds  a  manor  of  the 
king,  to  which  the  office  of  high  constable  of  England  is 
appendant,  and  dies,  leaving  issue  two  daughters,  this  office 
shall  not  return  to  the  crown ;  for  then  the  manor  must  go 
with  it,  which  would  destroy  the  grant  itself;  it  shall  go 
to  the  eldest  daughter,  to  be  exercised,  if  married,  by  her 
husband;  and  if  not,  by  some  sufficient  deputy'.  Bdt 
this  doctrine  has  been  since  overruled,  in  the  late  Duke  of 
Ancaster^Q  case,  who  leaving  two  sisters,  liis  co-heiresses, 
(one  of  whom  was  married,)  the  House  of  Lords,  in 
conformity  to  opinion  of  the  Judges,  determined  that  the 
office  belonged  to  both  sisters,  who  might  execute  it  by 
deputy,  to  be  appointed  by  them  jointly,  and  that  die 
husband  of  the  eldest  was  not  entitled  to  execute  it'. 


Different  kinds 
of  partitions. 


2. .  0/  the  different  Modes  of  making  Partitions, 
Littleton  mentions  five  ways  of  making  partition  between 
coparceners,  four  of  which  are  by  consent,  and  one  by 
compulsion. 

The  first  method  of  making  partition,  is  wl^ere  the  co- 
parceners voluntarily  agree  to  divide  the  lands  between 
them  in  severalty,  s^nd  that  each  shall  have  such  a  deter- 
minate part  K 

The  second  is,  where  they  appoint  certain  friends  to 
make  partition,  in  which  case  the  eldest  sister  shaU  hare 
the  first  dioice.of  the  divided  parts  (i),  and  then  the  next 

*  Co,  Lit.  1 65,  a ;  sed  vide  ^  See  Journ.  Dom.  Proc 
2R0I.  Abr.  254,  cont.  25  May,  1781. 

'  Co.  Lit.  165,  a.  ^  Lit.  s.  243. 


(1)  This  part  which  the  eldest  takes  by  virtlie  of  her 
priority  of  age,  is>  called  the  enitia  pars ;  or,  in  old  books, 
eisnetia,  from  the  French  word  eisne,  the  eUesI^  which  is 
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flister^  and  so  on  according  to  the  priority  of  their  ages^    COPARCE* 
unless  it  be  otherwise  agreed  upon  between  them  *.  nary. 


'  Lit.  8.  244. 


as  much  as  to  say,  the  part  of  the  eldest.  (See  Brae.  lib.  2» 
77 ;  Flet.  C.  6,  c.  9  ;  Brit.  c.  72.)  But  this  privilege  is  merely 
personal,  for  if  the  elder  sister  be  dead,  her  issue  shall  not 
choose  first,  but  the  next  sister ;  so  that  it  differs  from  any 
privilege  which  thelaw^ives  to  the  eldest,  without  her  own 
act  or  agreement ;  ^or  wou^h  a  privilege  arising  from  an 
act  of  her  own,  as  the  priority  of  choice  upon  a  decision 
by  agreement,  is  merely  personal,  yet  a  privilege  which 
arises  from  the  act  of  law,  is  annexed,  not  orSy  to  the 
person,  but  to  the  estate  also,  and  shall  descend.  If,  there^ 
fore,  there  be  two  parceners  of  anadvowson,  and  they  can- 
not a^ee  to  present,  the  law  gives  the  first  presentment  to 
the  ^est ;  and  this  privilege  shall  descend  to  her  issue : 
nay,  says  Coke,  her  aJssignee  shall  have  it.  Harris  v. 
NicAofc,  Cro.  Hiz.  18;  3  Co.  22;  Co.  Lit.  166,  b.  186,  b; 
2  Inst.  365;  2  Rol.  Abr.  346;  1  Ves.  340.  And  so  shall 
her  husband,  who  is  tenant  by  the  curtesy.  Another  reason 
given  for  this  difference  is,  because  the  eiiitia  is  only  an 
nonorary  respect  paid  to  age  amon^  those  who  are  in  other 
respects  equal ;  but  where  the  privilege  is  not  purely  hono- 
rary, but  a  real  benefit,  there  it  shall  descend  not  only  to 
the  issue,  but  shall  go  to  the  assignee  and  tenant  by  the 
curtesy,  for  since  they  come  in  the  place  of  the  person  in 
whom  it  first  vested,  they  are  entitled  to  all  the  benefits 
the  law  gave  him.    See  Co.  Lit.  166,  b.  " 

The  student  should,  however,  be  apprised,  that  notwith- 
standiiig  the  authorities  cited  for  this  privilege  of  the  eldest 
daughter  passing  to  her  grantee,  Anderson,  Ch.  Just,  in  the 
above  cited  case  of  Harris  v.  Nichols,  is  reported  to  have 
doubted  whether  a  grantee  shall  have  such  privilege.  And 
in  Keilw.  49,  there  is  a  case  in  which  Frowike,  Ch.  Just.. is 
made  to  give  it  to  the  grantee  of  the  eldest  sister  only, 
where  it  has  been  once  exercised  by  herself.  Upon  the 
whole,  therefore,  the  point  does  not  seem  to  be  quite  settled; 
and  to  detormine  it  properly,  it  would  require  a  very  careful 
examination  of  the  numerous  cases  cited  by  Lord.  Coke 
here  (i.  e.  1  List.  i66,.b.)  and  in  his  second  Institutes.  See 
Co.  Ijt.l66,b.  n.  (2).  In  corroboration  of  the  doubtfulness 
of  this  point,  Mr.  Hargrave  also  cites  an  opinion  of  th^ 
late  Mr.  Filnaer,  whose  eminence  as  a  conveyancer  is  tini- 

voL.  III.  II  vprsally 
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^?AI^9^         ^^>  3^^y»  ^^  '^^y  ^^  sigreed  that  the  eldest  shall  make 
_  partition ;  in  which  case,  to  prevent  partiality,  she  shall 
choose  last^ ;  4he  rule  being,  that  cujus  est  divisio,  alterm 
est  electio 

A  4th  way  of  voluntary  partition  is  by  lots,  the  method 
of  which,  according  to  Littleton,  is  thus : — '^  After  partition, 
€ach  division  is  written  on  a  little  scroll,  and  that  is 
covered  all  over  with  wax,  like  a  little  ball,  so  as  the  scroll 
cannot  be  seen,  and  then  all  the  balls  aVe  put  in  a  hat,  to 
be  kept  in  the  hands  of  an  indifferent  person,  after  which 
the  eldest  daughter  draws  first,  and  theii  the  rest,  according 
to  their  seniority '."  Instances  of  which  kind  of  partition 
are  to  be  found  in  holy  wrif . 

Various  other  modes  of  partition  are  likewise  spoken  of 
in  the  books,  as  where  coparceners  agree  that  one  of  them, 
and  her  heirs,  shall  occupy  the  whole  land  from  Easter 
till  the  ist  of  August  in  severalty,  and  the  other  from  the 
1st  of  August  till  £aster  " ;  or,  where  there  are  two  manors, 
that  one  shall  have  the  one  manor  for  one  year,  and  the 
other  the  other  manor  for  the  same  year,  and  so  alterfffi 
vicibus  to  them  and  their  heirs  ^ ;  or,  that  the  partition 
agreed  upon  shall  be  for  life,  or  for  a  certain  term  of  years 
only,  aU  of  which  will  be  equally  good,  as  persons  are 
allowed  to  bind  themselves  by  any  kind  of  stipulations  not 
contrary  to  law'. 

^  Lit  8.  ^46 ;  Hob.  107.  °  Co.  lit.  167,  b ;  F.  JT.B. 

'  lit  s.  246.  26,  b.  K. ;   and  see  Co.  Lit 

"^  See  Num.  chap.  26,  v.    4,  a  ;  this  is  c^ed  a  move- 

64>  66  ;  <^h-  33.  V.  64.  able  fee-simple. 

»  Co.  Lit   167,    a;   and        ?  F.  N.B.  62. 
see  Lit  s.  276. 


versally  admitted,  in  which  he  represents  the  point  to  be 
doubtful,  and  therefore  advised  -a  purchaser  not  to  accept 
of  a  title  to  the  next  presentation  of  an  advowson  belong- 
ing to  three  sons  as  heirs  in  gavelkind,  unless  they  woiiM 
all  join  in  the  conveyance.    See  Co.  Lit.  ub.  supra. 


CH.TIII.  §  IV.]  CONVBYANCING. 

There  ia  another  rule^r  ancient  law  rdative  to  partidon 
between  coparceners,  which  being  now  obsolete,  it  might 
aeem  unnecessary  to  notice,  but  as  it  appears  to  have  given 
rise  to  a  part  of  the  statute  of  distributions,  (of  which  it  is 
a  prototype)  and  is  expressly  adopted,  in  circumstance, 
in  the  provision  for  younger  children,  by  settlement  on 
marriage,  it  maybe  here  noticed  as  a  matter  of.  speculative 
if  not  of  practical  utility.  The  doctrine  to  which  I  allude 
was,  that  if  one  of  several  coparceners  had  an  estate 
.given  with  her  in  frank-marriage  by  her  ancestor,  (which 
we  may  remember  was  a  species  of  estates-tail,  freely  given 
by  a  relation  for  advancement  of  his  kinswoman  in  mar- 
rii^e"!;)  and  lands  descend  from  the  same  ancestor,  to  her 
and  her  sisters  in  fee-simple,  she  or  her  heirs  was  allowed 
no  share  of  them,  unless  they  would  agree  to  divide  the 
lands  so  given  in  frank*marriage  in  equal  proportion  with 
the  rest  of  the  lands  descending'.  This  law  is  as  old  as 
the  time  of  the  Lombards,  and  with  us  is  denominated 
bringing  lands  into  hotchpot'  (i),  t.  e.  mixing  and  blend- 
ing them  together  in  confusum,  and  then  dividing  them  in 
equal  proportions  among  all  the  daughters ;  but  this  was 
left  to  the  option  of  the  donee  in  frank-marriage,  and  if 
she  did  not  choose  to  put  her  lands  into  hotchpot,  she  was 
presumed  to  be  sufficiently  provided  for,  and  the  rest  of 
the  inheritance  was  divided  amongst  her  other  sisters.  But 
the  law  of  hotchpot  took  place  only  when  the  lands  de- 
scending from  the  uncestor  were  fee-simple ;  for  if  they 
descended  in  tail,  the  donee  in  frank-marriage  was  ehtided 
to  her  share,  without  bringing  her  lands,  so  given,  into 
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*^  See  ante,  vol.  2. 
'  Brae.  lib.  2,  c.  34;  lit. 
a.  266  to  273. 


•  Brit.  c.  72. 

*  Lit.  s.  268. 


(1)  A  term  which  is  thus  ei^plained  by  Littieton :  *'  It 
seemeth  that  this  word  hotchpot  is,  in  English,  a  pudding; 
for  in  a  puddin^is  not  common  to  nut  one  thing  alone, 
but  one  thing  with  other  things  together •"    Lit  s.  267. 

II  2 


NAKY. 
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COPARCE-  hotchpot  \  The  reason  of  which  difference  was,  that  lands 
descending  in  fee- simple  were  distributed  by  the  poUcy  of 
law  for  the  maintenance  of  all  the  daughters ;  and  if  one 
had  a  sufficient  provision  out  of  the  same  inheritance,  equal 
to  the  rest,  it  is  not  reasonable  that  she  should  have  more; 
but  lands  descending  in  tail,  are  not  distributed  by  the 
operation  of  the  law,  but  by  the  designation  of  the  giver, 
per  formam  doni ;  it  matters  not,  therefore,  how  unequal 
this  distribution  may  be.  Also,  no  lands  but  such  as  were 
given  in  frank-marriage  were  to  be  brought  into  hotchpot, 
for  no  others  were  looked  upon  in  law  as  given  for  the 
advancement  of  the  woman,  or  by  way  of  marriage 
portion  *. 

As  coparceners  are  by  law  compellable  to  make  partition 
at  the  instance  of  either  party,  the  partition  will  be  bind- 
ing, even  though  either  of  them  be  under  age,  provided 
her  share  be  fair  and  equal  (i) ;  for  whatever  a  person  may 

•  Lit.  B.  274.  '  See  Lit.  s.  266  to  275; 

and  2  Blac.  Com.  igo. 

(1)  This  equality  need  not,  however,  be  of  the  estate 
itself,  which  might  be  impossible,  but  may  be  made  by 
an  equivalent  in  money,  paid  in  the  gross,  or  annually  re- 
served by  way  of  rent,  to  issue  out  of  the  larger  part; 
Lit.  s.  251  ;  in  which  case,  it  is  observable,  that  the 
grantee^,  if  more  than  one,  will  not  be  joint-tenants  of  this 
rent^  but  coparceners ;  and  on  the  death  of  one  of  them, 
her  moiety  will  descend  to  her  issue  in  coui'se  of  copai^ 
cenary,  and  not  survive  to  the  other;  because  the  rent 
coming  in  lieu  and  recompence  of  the  land,  will  follow  the 
nature  of  its  archetype;  and  though  a  rent  of  i05.be 
granted'  to  each  of  them,  instead  of  20  s.  to  them  both, 
(the  words  of  Coke  are,  "  and  if  the  grant  had  been  made 
to  them  two  of  a  rent  of  205.  viz.  to  tihe  one  105.  and  to 
the  other  10  s.")  yet  they  will  hold  the  rent  in  coparcenaiy. 
Co.Lit.  i69,b.  I77,b;  3CQ.2i,a.22,b;  sIb.S;  Hob.172. 
And  such  rent  may  be  distrained  for,  of  common 
right,  into  whose  hands  soever  the  lands  may  come. 
Lit.  s.  252. 

And,  says  Coke,  if  two  coparceners  by  deed  indented, 
alien  both  their  parts  to  another  in  fee,  rendering  to  them 

.  .  and 
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be  compelled  to  do,  he  may  do  voluntarily ;  but  if  the     COPARCE- 

partition  be  imequal,  and  the  less  part  allotted  to  the 

minor,  it  will  not  be  binding  upon  her,  for  if  it  were,  the 
security  which  the  law  has  benignly  provided  for  infants^ 
to  prevent  their  being  imposed  upon,  would  be  nugatory  ^. 
But  still  such  unequal  partition  is  not  absolutely  void,  but 
the  infant  has  election  either  to  afBrm  it  when  of  full  age, 
by  taking  the  profits  of  the  unequal  part  allotted  to  her, 
or  to  avoid  it,  either  during  her  minority  or  at  full  age,  by. 
entering  into  the  other  part  with  her  sister  *. 

And  so,  a  partition  made  by  the  sheriff  by  virtue  of  the  ' 
writ  de  partitionefaciendd  (t.  €.  by  the  oath  of  twelve  men, 
and  judgment  thereupon  given)  will  bind  the  infants 
though  her  part  be  unequal ;  for  the  judgment  in  such  case 
is,  that  **  the  partition  shall  remain  firm  and  stable  for 
ever »(!)." 

And  diprochein  amy  may  make  partition  on  behalf  of  an 
infant,  and  it  will  bind  the  infant  if  equal,  for  the  prochein 
omf  is  appointed  by  the  law  to  take  care  of  the  inheritance 
of  the  infant,  and  this  separation  and  division  of  his  part 
from  what  belongs  to  another,  is  so  far  firom  being  a  pre- 

'  Lit  8. 25, 258;  Co.  Lit.  .  "  ^*-  «•  '*68>  Co.  Lit. 
.71;  6  Co.  4,  b;  '^i'Co.Lit.i7l,a,bc 


and  their  heirs,  out  of  the  land,  a  yearly  rent,  they  are 
not  joint-tenants  of  this  rent,  but  coparceners,  because 
their  right  in  the  land,  out  of  which  toe  rent  is  reserved, 
was  in  coparcenary.  Co.  Lit.  169,  b.  But  qu(Kre\  for  this 
rent  being  newly  created,  apd  in  the  nature  of  a  new  pur- 
chase, ought,  it  should  seem,  to  be  governed  by  the  words 
of  the  grant.  And  see  Co.  Lit.  12,  b;  Finch  9;  2  Prest. 
Conv.  i88. 

(1)  This  will  show  the  propriety  of  having  recourse  to 
the  old  legal  mode  of  partition  in  certain  case^,  instead  of 
the  present  indiscrinunate  practice  of  applying  to  the 
Court  of  Chancery, 
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COPABCE-    jvdice  to  the  infant^  that  it  is  really  for  his  benefit  and 
NARY.        advantage  ^. 

Soy  a  partition  between  parceners  of  entailed  lands,  if 
equal,  will  bind  their  issue,  by  reason  of  their  being  com- 
pellable to  make  partition  if  required  ^.  But  if  such  par- 
tition be  unequal,  though  the  parties  themselves  will  be 
bound  by  it  during  their  own  lives,  yet  the  issue  of  the 
coparcener  who  had  the  less  part  allotted  to  her,  vnll  not 
be  bound,  but  may  enter  and  occupy  in  common  v^th  her 
aunt''. 

And  if  lands  in  fee  and  in  tail  of  equal  value  descend 
to  A.  and  ^.  as  coparceners,  and  they  make  partition,  and 
A.  has  all  the  fee-simple  lands,  and  B.  the  land  entailed, 
the  issue  of  JB.  cannot  avoid  the  partition  as  to  the  fee- 
simple  lands :  but  the  issue  of  A*  may  avoid  the  partitioa 
as  to  the  lands  in  tail,  if  A,  should  alien  any  part  of  the 
fee-simple  lands,  for  the  issue  of  bodi  haviirg  performam 
doni  an  equal  right  to  the  ent^l  lands,  the  act  of  their 
ancestor  shall  not  bar  them  of  such  right,  unless  an  equi- 
valent be  left  to.  descend,  for  the  issue  in  tail  is  never  to 
be  barred  without  a  full  recompence ;  but  as  to  the  fee- 
simple  lands,  the  allotment  thereof  by  B.  to  A.  was  equi- 
valent to  an  alienation  of  B*s  part  or  interest  therein, 
which  would  have  bound  her  issue,  for  by  alienation  th 
privity  of  estate  is  gone ;  but  if  A.  leave  the  whole  fee- 
simple  lands  to  descend  to  her  issue,  then  such  issue  cannot 
avoid  the  partition,  because  a  full  recompence  descends 
to  them,  and  it  would  be  unjust  that  the  issue  of  A.  should 
defeat  the  partition  in  respect  of  the  entailed  lands,  when 
the  issue  of  B.  is  bound,  and  cannot  avoid  the  partition  in 
respect  of  the  fee-simple  lands  *.  Another  reason  for  sach 
partition  being  good,  may  be,  that  it  must  be  accounted  the 
,  folly  of  the  eldest  sister,  that  she  would  su£fer  or  agree  to 

^  2  Rol.  Abr.  256.  *  Lit.  s.  «56. 

•  Co.  Lit.    173,  b.  ace.         •  Ibid.  s.  260;  Co.  lit 
166,  a;  2  Vem.  233.  172,  b.  173,  a. 


NARY. 


CH.  VIII.   §  IV.]  CONVEYAIfCING.  48y 

such  a  partition,  when  she  might,  if  she  would,  have  had  C^fj^^^C^ 
the  moiety  of  the  land  in  fee-simpl6,  and  a  moiety  of  lands 
entailed  for  her  part,  and  so  to  Jbe  sure  without  loss  ^ 
And  though  the  eldest  parcener  did  not  know  of  the  entail^ 
yet  it  will  be  the  same,  for  the  law  presumes  every  one  to 
be  cognizant  of  her  title  to  her  own  lands  >. 

And  if  two  parceners  seised  in  fee  marry,  and  their 
husbands  make  an  equal  and  just  partition  in  value,  it  will 
bind  the  wives  and  their  heirs ;  because  as  they  are  com- 
pellable by  law  to  make  partition,  they  may  agree  to  make 
it  without  such  process ;  but  if  the  partition  be  unequal, 
the  wife  who  suffered  by  the  inequality  may  avoid  it 
after  her  husband's  death,  as  also  may  her  heirs  (i)  in  case 
of  her  decease^.   * 

And  the  equality  we  have  been  speaking  of,  must,  it  is 
to  be  observed,  be  founded  not  merely  on  an  equality  in 
the  value  of  the  lands,  but  likewise  on  an  equality  of  ad- 
vantage and  profit  redounding  from  each  share ;  as  for 
instance,  if  one  share  be  incumbered  with  a  rent,  or  the 
like,  firom  which  the  other  is  free,  though  each  share  be 
equal  in  its  intrinsic  value,  yet  the  partition  is  not  equal '. 

Partition,  we  have  said,  may  not  only  be  voluntarily 
made,'  but  may  be  compelled,  at  the  instance  of  either  of 

the  coparceners.    This  may  be  either  by  writ  of  partition 

> 

'  Lit.  s.  261;  Co.  Lit.  ^  Lit.  s.  257;  Co.  Lit. 
173,  b.  169,  b.  171,  a. 

*  Co.  Lit.  1 73,  b.  *  2  Rol.  Abr.  256. 


(1)  In  1  Atk.  541,  there  is  a  case,  in  which  Lord  Hard- 
wicke,  Ch.  is  reported  to  have  said,  that  a  partition  by 
agreement  between  two  husbands  will  not  bind  the  inherit- 
ance of  their  wives:  but  tier  Harerave,  "  Notwithstanding 
this  high  authority;  I  take  the  doctrine  of  Littleton  and 
Coke,  that  such  partition  will  bind  the  wife's,  unless  it  be 
unequal,  to  be  clear  law,  and  that  for  the  cogent  reason 
above  given."    Sec  Co.  Lit.  171,  a.  n.  (a). 
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COPAltC£^  at  the  common  law  \  and  onder  the  statutes  31  &  32  Hen*  if 
^  and  8  &  9  Will.^  air  of  which  extend  to  coparceners^ 
except  in  respect  of  copyholds  °^ ;  or  by  bill  in  equity,  as  in 
the  case  of  joint-tenants^  which  for  the  reasons  before 
given  is  now  the  more  common  mode,  although  that  by 
the  common  law  may,  in  some  cases  %  be  preferable. 

Partition  of  the  estates  of  coparceners  may  also  be  made 
by  commission  under  inclosure  acts,  by  tlie  stat.  of 
41  Geo.  2,  c.  log,  s.  16,  as  has  been  before  mentioned, 
when  treating  of  estates  in  joint-tenancy  ^« 

2.  Of  the  Coparceners  Estate  after  Partition, 

As  coparceners  are  compellable  to  make  partition,  the 
law  will  not  put  them  in  a  worse  situation  after  partition 
than  if  they  had  enjoyed  their  interests  without  such  divi- 
sion )  and|  therefore,  on  a  suit  commenced,  or  eviction  had 
I  for  any  part  of  the  land  after  partition,  they  shall  respee* 
tively  have  the  same  remedy  against  each  other  as  if  they 
still  enjoyed  in  coparcenary ;  and  as  in  such  case  both 
parties  must  have  been  impleaded  in  any  action  brought, 
and  ,both  have  sustained  an  equal  loss  on  recovery  had 
against  them,  the  law,  after  partition,  annexes  a  warrao^ 
to  each  moiety  or  other  part,  so  that  if  either  be  impleaded, 
she  may  vouch  her  sister,  and  deraign  the  warranty  parsp 
mount  annexed  to  the  purchase  of  the  ancestor;  and  re- 
cover  a  moiety  of  her  loss,  in  value,  against  the  other 
sister^  (1).    And  as,  whilst  coparceners  enjoy  in  common, 

^  Lit.  s.  247;    Co.  Lit        *  See  £rn^e,  p.  471. 
175,  a.  ^  Ibid.  472. 

.  '  Seeara^e,p.  471.  >  Ibid. 

.    "  Burrell  v.  Dodd^  3  Bos.        *»  Co.  Lit  173, 1);  4  Co. 

&  Ful.  378.  121,  Bustard's  case. 

« 

(1)  Hence,  when  a  person  sells  an  estate  derived  through 
a  partition,  it  is  expected  not  only  that  he  shows  a  eood 
title  in  his  own  part,  but  also  good  title  in  those  of  his 
late  coparceners. 
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if  any  part  is  evicted  by  entiy,  without  action,  they  shall    coparcb. 
all  enjoy  what  is  left,  in  common ;  therefore  a  condition  is       NARY, 
annexed  by  the  law  to  every  partition,  that  if  the  share  of 
either  of  them,  (or  an  estate  for  life  or  in  tail  thereout,) 
be  evicted  by  entry  without  action,  the  party  so  evicted 
may  enter  on  her  sister's  moiety,  and  avoid  the  partition 
by  enjoyment  of  an  undivided  moiety  of  what  is  left.    But 
if,  after  partition,  either  sister  alien  with  warranty,  and  the 
alienee  be  impleaded,  he  shall  only  vouch  the  alienor  to 
recover  in  value  (who  may  with  the  other  sister  deraign 
the  warranty  paramount);  for  as  coparceners  shall  not  be 
in  a  worse  situation  by  the  partition  than  if  none  had  been 
made,  so  they  shall  not  be  in  a  better  by  the  warranty 
which  the  law  annexes  upon  the  partition,  than  they  were 
before.    Now  as,  where  a  parcener  before  partition  aliens 
her  part  with  warranty^  and  the  alienee  is  impleaded,  he 
can  only  vouch  his  warrantor,  who  may  vouch  the  other 
sister  to  deraign  the  warranty  paramount,  but  not  to  re- 
cover in  value ;  so  neither  shall  he  be  permitted  to  do 
more  after  partition,  for  it  would  be  unjust  that  the  sister 
who  did  not  enter  into  the  contract  of  warranty  should  be 
subject  to  its  effects,  since  it  is  fit  that  she  whose  folly  it 
was  to  insure  the  title  should  alone  answer  for  the  conse- 
quences  of  it' ;  and  upon  the  same  principle,  no  charge  of 
either  coparcener,  before  partition,  will  prejudice  any  other 
coparcener  taking  such  coparcener's  share  under  a  partition. 
If,  therefore,  two  acres  descend  to  two'  parceners,  and 
one  of  them  before  partition  grants  a  rent-charge  out  of 
one  of  the  acres,  and  aftierwards  upon  partition  the  acre 
charged  with  the  rent  is  allotted  to  the  other  sister,  she  shall 
hold  it  discharged ;  for  a  parcener,  before  partition;  having 
no  separate  title  to  a  distinct  moiety,  cannot  pretend  to 
charge  any  particular  part  of  the  lands  so  as  to  make  it 
liable  in  the  hands  of  another  person,  and  not  claiming  under 
her;  this  grant,  therefore;  by  qne  of  the  sisters,  who,  at 

'  Hob.  21,  26;   Co.  lit.  174,  a;  2  Rol.  Rep.  418. 
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the  time  of  the  grant,  bad  6nly  a  title  to  an-  undiiMiact  and 
undivided  moiety,  shall  not  affect  the  other  coparceneTp 
who  at  the  time  of  the  grant  had  an  equal  right  with  the 
grantee  to  the  acre  out  of  which  the  rent  was  to  issue*. 


CHAP.  IX. 

OF  ESTATES  IN  REMAINDER  AND 

REVERSION. 


RSMAIN. 

DER. 


JCiSTATES  have  hitherto  been  considered  solely  with 
respect  to  their  duration,  or  the  quftntity^of  interest  which 
the  owners  may  have  in  them.  We  are  now  to  considei 
them  in  another  point  of  view ;  with  regard  to  the  time  of 
their  enjoyment,  a.  e.  when  the  actual  pernancy  of  the  pro- 
fits by  the  perception,  or  receipt  of  the  rents,  and  other 
fidvantages  arising  from  them,  begins.  ^  Estates,  with 
respect  to  this  consideration,  may  be  either  in  possession, 
or  in  expectancy :  and  of  expectimcies  there  are  two  sorts; 
one  created  by  the  act  of  the  parties,  called  a  remainder; 
the  other  by  act  of  law,  and  called  a  reversion.  Of  estates 
in  possession,  (which  are  sometimes  called  estates  executed, 
whereby  a  present  interest  passes  to  and  resides  in  the 
tenant,  not  depending  on  any  subsequent  circumstance  or 
contingency,  as  in  the  case  of  estates  executory)  there  is 
little  or  nothing  peculiar  to  be  observed.  All  the  estates 
we  have  hitherto  spoken  of  are  of  this  kind;  for,  in  laying 
down  general  rules,  we  usually  apply  them  to  such  estates 
as  are  then  actually  in  the  tenant's  possession.  But  the 
doetiine  of  estates  in  expectaiicy,  contains  some  of  thf 

*  llfod.9£. 
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nicest  and  moBt  abatnzse  learning  in  the  English  law*     BBMAIN:- 

II  S^s^_ 

These  will  therefore  require  the  student's  minute  attention*.  ...............^ 

I.  Of  an  Estatb  in  RBMAiiinER. 

An  estate,  then,  in  remainder  may  be  defined  to  be,  an 
estate  limited  to  take  efieet  and  be  enjoyed  after  another 
estates  is  determined^.  As  if  a  man  seised  in  fee-simple, 
grant  lands  to  it.  for  twenty  years,  and,  after  the  detenni- 
nation  of  the  said  temi,  then  to  B.  and  his  heirs  for  ever : 
here  A.  is  tenant  for  years,  remainder  to  JB.  in  fee.  in  the 
first  place,  an  estate  for'  years  is  created  or  carved  out  of 
the  fee,  and  given  to  A;;  and  the  residue  or  remainder  of 
it  is  given  to  B.  But  both  these  interests  are  in  fiiet  only 
one  estate ;  the  present  term  of  years,  and  the  remainder 
afterwards,  when  added  together,  being  equal  only  to  one 
estate  in  feeS  They  are  indeed  different  parts,  but  they 
constitnte  only  one  whole :  they  are  carved  out  of  one  and 
the  same  inheritance:  they  are  both  created,  and  may 
both  subsist,  together ;  the  one  in  possession,  the  other  in 
expectancy.  So  if  land  be  granted  to  A.  for  twenty  years,  ^ 
and  after  the  determination  of  the  said  term  to.  JB.  for  life ; 
and,  after  the  determination  of  JS/s  estate  for  life,  it  be 
Umited  to  C.  and  his  heirs  for  ever ;  this  makes  A.  tenant 
for  years,  with  remainder  to  JB.  for  life,  remainder  over  to 
C.  in  fee.  Now,  here  the  estate  of  inheritance  undergoes 
a  division  into  three  portions :  there  is  first,  A.'s  estate 
for  years  carved  out  of  it;  and  after  that,  J3/s  estate  for 
hfe ;  and  then  the  whole  that  remains  is  limited  to  V,  and 
his  heirs.  And  here  also  the  first  estate,  and  bodi  the 
remainders,  for  life  and  in  fee,  are  one  estate  only ;  being 
nothing  but  parts  or  portions  of  one  ^itire  inheritance : 
and  if  there  weTe  a  hundred  remainders,  it  would  still  be  * 
the  aame  thing ;  upon  a  principle  grounded  in  mathema- 
tioal  truth,  that  aU  the  parts  are  equal,  and  no  more  than 
equal,  to  the  whole.  And  hence^  also,  it  is  easy  to  collect. 


Bee  B  Blac  Ckm.  164.      ^  Ibid.      «  Co.  lit  143 
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REMAIN-  that  no  remainder  can  be  limited  after  the  grant  of  an 
estate  in  fee*Bimple' ;  because  a  fee-simple  is  the  highest 
and  largest  estate  that  a  subject  is  capable  of  enjoying ; 
and  he  that  is  tenant  in  fee  hath  in  him  the  whole  of  the 
estate :  a  remainder^  therefore,  which  is  only  a  portion,  or 
residuary  part,  of  the  estate,  cannot  be  reserved  after  the 
whole  is  disposed  of.  A  particular  estate,  with  all  the 
remainders  expectant  thereon,  is  only  one  fee-simple ;  as 
40/.  is  part  of  100  /•  and  60  /•  is  the  remainder  of  it:  where- 
fore, after  a  feensimple  once  vested,  there  can  no  more  be 
a  remainder  limited  thereon,  than  after  the  whole  100/.  is 
appropriated,  there  can  be  any  residue  subsisting. 

Remainders,  then,  are  either  vested  or  coniingerU,  Vested 
remainders,  (or  remainders  executed,  whereby  a  present 
interest  passes  to  the  party,  though  to  be  enjoyed  infuturo) 
are,  where  the  estate  is  invariably  fixed  to  remain  to  a 
determinate  person,  aftier  the  determination  of  the  parti- 
cular estate  is  determined ;  as  if  an  estate  be  limited  to  A. 
for  twenty  years,  remainder  io  J3.  in  fee ;  here  B*b  is  a 
vested  remainder,  which  nothing  can  defeat  or  set  aside, 
it  being  absolutely  fixed,  independently  of  any  circum- 
stance or  event,  to  remain  to  J3.  after  the  expiration  of 
AJs  term.  Contingent  or  executory  remainders  (whereby 
no  present  interest  passes)  are  when  the  estate  in  remain- 
der is  limited  to  take  effect,  either  to  a  dubious  and  uncer- 
tain person,  or  upon  a  dubious  and  uncertain  event;  so 
that  the  particular  estate  may  chance  to  be  determined  at 
the  time  when  the  remainder  is  limited  to  take  effect,  in 
which  case,  for  reasons  which  will  appear  hereafter^  the 
remaii^der  can  never  take  effect  at  all*. 

In  order  to  create  a  good  remainder,  the  following  roles 
must  be  observed : — 1.  It  is  essential  that  there  should  be 
some  particular  estat^  precedent  to  the  estate  in  remain- 
der^    As,  an  estate  for  years  to  A.  remainder  to  BJot 

*  Plowd.  29 ;  Vaugh.  269.    Rep.  «o ;  Watk.  Princ.  51. 
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life;  or,  an  estate  for  life  to  A.  remainder  to  £.  in  tail.     REMAIN- 

DEEL 

This  precedent  estate  is  called  the  particular  estate,  as  being  ^ 

only  a  small  part,  or  particular  of  the  inheritance ;  the  re- 
sidae  or  remainder  of  which  is  granted  over  to  another. 
The  necessity  of  creating  this  preceding  particular  estate, 
in  order  to  make  a  good  remainder,  arises  from  this  plain 
reason ;  that  remainder  is  a  relative  expression^  and  implies 
that  some  part  of  the  thing  is  previously  disposed  of;  for, 
where  the  whole  is  conveyed  at  once>  there  cannot  pos- 
sibly  exist  a  remainder;  but  the  interest  granted,  whatever 
it  be,  will  be  an  estate  in  possession.  An  estate  created 
to  commence  at  a  distant  period  of  time,  without  any  inter- 
vening estate,  is  therefore  properly  no  remainder ;  it  is  the 
whole  of  the  gift,  and  not  a  residuary  part.  And  such 
future  estates  can  only  be  made  of  chattel  interests,  which 
were  considered  in  the  light  of  mere  contracts  by  the  an- 
cient law ^,  to  be  executed  either  now  or  hereafter,  as  the 
contracting  parties  should  agree ;  but  an  estate  of  freehold 
must  be  created  to  commence  immediately.  For  it  is  an 
ancient  rule  of  the  common  law,  that  an  estate  of  freehold 
cannot  be  created  to  commence  infuturo ;  but  it  ought  to 
take  effect  presently,-  either  in  possession  or  remainder'* : 
because  at  common  law,  no  freehold  in  lands  could  pass  , 

without  livery  of  seisin,  which  must  operate  either  imme- 
diately, or  not  at  all.  It  would  therefore  be  contradictory, 
if  an  estate,  whick  is  not  to  commence  till  hereafi;er,  could 
be  granted  by  a  conveyance  which  imports  an  immediate 
possession.  Therefore,  though  a  lease  to  A.  for  seven 
years,  to  commence  from  next  Michaelmas,  is  good;  yet  a 
conveyance  to  B.  of  lands,  to  hold  to  him  and  his  heirs 
for  ever  from  the  end  of  three  years  next  ensuing,  is  void. 
So,  that  when  it  is  intended  to  grant  an  estate  of  freehold^ 
whereof  the  enjoyment  shall  be  deferred  till  a  future  time, 
it  is  necessary  to  create  a  previous  particular  estate,  which 
may  subsist  till  that  period  of  time  is  completed ;  and  for  the 

«  Raytb.  151.  ^  5  Rep.  94. 
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REBCAIN.  grantor  to  deliver  immediate  possession  of  the  land  to  the 
tenant  of  this  particular  estate^  which  is  construed  to  be 
giving  possession  to  him  in  remainder,  since  his  estate  and 
that  of  the  particular  tenant,  are  one  and  the  same  estate  in 
law.  As,  where  one  leases  to  A.  for  three  years,  with 
remainder  to  B.  in  fee,  and  makes  livery  of  seisin  to  A.; 
here,  by  the  liveiy,  the  freehold  is  immediately  created, 
and  vested  in  £.  during  the  continuance  of  A.'s  term  of 
years.  The  whole  estate  passes  at  once  from  the  grantor 
to  the  grantees,  and  the  remainder-man  is  seised  of  his 
remainder  at  the  same  time  that  the  termor  is  possessed 
of  his  term.  The  enjoyment  of  it  must  indeed  be  deferred 
till  hereafter ;  but  it  is  to  all  intents  and  purposes  an  estate 
commencing  mprasenti,  though  to  be  occupied  and  enjoyed 
infuturo. 

As  no  remainder  can  be  created,  without  such  a  prece- 
dent particular  estate,  the  particular  estate  is  said  to  suppoK 
the  remainder.  But  a  lease  at  will  is  not  held  to  be  such  a 
particular  estate  as  will  support  a  remainder  over  ^  For 
an  estate  at  will  is  of  a  nature  so  slender  and  precarious, 
that  it  is  not  looked  upon  as  a  portion  of  the  inheritance; 

* 

and  a  portion  must  first  be  taken  out  of  it,  in  order  to  con- 
stitute a  remainder.  Besides,  if  it  be  a  freehold  remainder, 
livery  of  seisin  must  be  given  at  the  time  of  its  creation; 
and  the  ^ntry  of  the  grantor,  to  do  this,  determines  the 
estate  at  will  in  the  very  instant  in  which  it  is  made  ^ :  or, 
if  the  remainder  be  a  chattel  interest,  though  perhaps  the 
deed  of  creation  might  operate  as  a  future  contract,  if  the 
tenant  for  years  be  a  party  to  it,  yet  it  is  void  by  way  of 
remainder ;  for  it  is  a  separate  independent  contract,  dis- 
tinct from  the  precedent  estate  at  will ;  and  every  remain- 
der must  be  part  of  one  and  the  same  estate,  out  of  which 
the  preceding  particular  estate  is  taken  ^    And  hence  it  is 
generally  true,  that  if  the  particular  estate  is  void  in  its 
•cnreation,   or    by  any  means  is  defeated  afterwards,  tiie 

*  8  Rep.  7$.  *  Dy^,  18.  *  Raym.  151. 
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remainder  supported  thereby  shall  be  defeated  also"*:  as     semain- 

where  the  particxdar  estate  is  "an  estate  for  the  life  of  a  . 

person  not  in  esse  '^ ;  or  an  estate  for  life  upon  condition,  on 
breach  of  which  condition  the  grantor  enters  and  avoids 
the  estate  ° ;  in  either  of  these  cases,  the  remainder  over  is 
void. 

A  second  rule  to  be  observed  is  this';  that  the  remainder 
must  commence  or  pass  out  of  the  grantor  at  the  time  of 
the  creation  of  the  particular  estate  ^.  As/ where  there  is 
an  estate  to  A.  for  life,  with  remainder  to  B.  in  fee  :  here 
B/b  remainder  in  fee  ps(^ses  from  the  grantor  at  the  same 
time  that  seisin  is  deUvered  to  A.  of  his  life  estate  in  pos- 
session.  And  it  is  this  which  induces  the  necessity  at 
common  law  of  livery  of  seisin  being  made  on  the  particular 
estate,  i^henever  a  freehold  remainder  is  created:  For,  if 
it  be'linoited  even  on  an  estate  for  years,  it  is  necessary 
that  the  lessee  for  years  should  have  livery  of  seisin,  in 
order  to  convey  the  freehold  from  and  out  of  the  grantor ; 
otherwise  the  remainder  is  void  ">.  Not  that  the  livery  is 
necessary  to  strengthen  the  estate  for  years ;  but,  as  livery 
of  the  land  is  requisite  to  convey  the  freehold,  and  yet 
cannot  be  given  'to  him  in  remainder  without  infnnging  ^ 
the  possession  of  the  lessee  for  years,  therefore  the  law 
allows  such  livery,  made  to  the  tenant  of  the  particular 
estate,  to  relate  and  enure  to  him  in  remainder,  as  both 
are  but  one  estd,te  in  law '. 

A  third  rule'  respecting  remainders  is  this ;  that  the  re* 
mainder  must  vest  in  the  grantee  during  the  continuance  of 
the  particular  estate,  or  eo  instanti  that  it  determines '.  As, 
if  A,  be  tenant  for  life,  remainder  to  B.  in  tail;  here  JB.'s 
remainder  is  vested  in  him,  at  the  creation  of  the  particular 
estate  to  A.  for  life :  or,  if  A.  and  JB.  be  tenants  for  their 
joint  lives,  remainder  to  the  survivor  in  fee ;  here,  though 

■  Co.  lit.  298.  «  Lit.  s.  60. 

■  2  Rol.  Abr.  415.  ^  Co.  Litr  49. 
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BEMAIN-  during  their  joint  lives  the  remainder  is  vested  in  neither, 
yet  on  the  death  of  either  of  them,  the  remainder  vests  in- 
stantly in  the  survivor :  wherefore  both  these  are  good 
remainders.  But.  if  an  estate  be  limited  to  A.  for  life, 
remainder  to  the  eldest  son  otB.  in  tail,  and  A>  dies  before 
B.  hath  any  son ;  here  the  remainder  will  be  void,  for  it  did 
not  vest  in  any  one  during  the  continuance,  nor  at  the 
determination,  of  the  particular  estate  :  and,  even  supposing 
that  JB.  should  afterwards  have  a  son,  he  shall  not  take  by 
this  remainder ;  for,  as  it  did  not  vest  at  or  before  the  end 
of  the  particular  estate,  it  never  can  vest  at  all,  but  is  gone 
for  ever  ^  And  this  depends  upon  the  principle  before  laid 
down,  that  the  precedent  particular  estate^  and  the  re- 
mainder, are  one  estate  at  law ;  they  must  therefore  subsist 
and  be  in  esse  at  one  and  the  same  instant  of  time,  either 
during  the  continuance  of  the  first  estate,  or  at  the  very 
instant  when  that  determines^  so  that  no  other  estate  can 
possibly  come  between  them  \  For  there  can  b^  no  in- 
tervening estate  between  the  particular  estate,  and  the 
remainder  supported  by  it':  the  thing  supported  must  fall 
to  the  ground,  if  once  its  isupport  be  severed  from  it. 

It  is  upon  these  rules,  but  principally  the  last,  that  the 
doctrine  of  contingent  remainders  depends. 

Contingent  or  executory  remainders  (whereby  no  present 
interest  passes)  are,  we  have  said,  where  the  estate  in  re- 
mainder is  limited  to  take  effect,  either  to  a  dubious  and 
uncertain  person,  or  upon  a  dubious  and  uncertain  event; 
so  that  the  particular  estate  may  chance  to  be  determined, 
and  the  remainder  never  take  effect^. 

First,  they  may  be  limited  to  a  dubious  and  unciertaia 
person.  As  if  A.  be  tenant  for  life,  with  remainder  to  B.'s 
eldest  son  (then  unborn)  in  tail ;  this  is  a  contingent  re- 
mainder, for  it  is  uncertain  whether  B.  will  have  a  son  or 
no  :  but  the  instant  that  a  son  is  bom,  the  remainder  is  no 

*  1  Rep.  ig8.  "  3  Rep.  21. 
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longer  contingent^  but  vested.    Though,  if  A.  had  died      REMAIN- 

before  the  contingency  happened,  that  is,  before  B.'s  son  

was  bom,  the  remainder  would  have  been  absolutely  gone ;    * 
for  the  particular  estate  was  determined  before  the  re- 
mainder could  vest.    Nay,  by  the  strict  rule  of  law,  if  A. 
were  tenant  for  life,  remainder  to  his  own  eldest  son  in 
tail,  and  A.  died  without  issue  bom,  but  leaving  his  wife 
ensemt,  or  big  with  child,  and  softer  his  death  a  posthumous 
son  was  bom,  this  son  could  not  take  the  land  by  virtue 
of  this  remainder ;  for  the  particular  estate  determined  . 
before  there  was  any  person  tn  esse,  in  whom  the  remainde 
could  vest'.     But,  to  remedy  this  hardship,  it  is  enacted 
by  statute  lo  8c  ii  Will.  3,  c.  16,  that  posthumous  children 
shall  be  capable  of  taking  in  remainder,  in  the  same  manner 
as  if  they  had  been  bom  in  their  father's  life-time ;  that  is, 
the  remainder  is  allowed  to  vest  in  them,  while  yet  in  their 
mother's  womb.    This  species  of  contingent  remainders,  to 
a  perspii  not  in  being,  must,'  however,  be  limited  to  some 
one,  that  may  by  common  possibility,  or  potentia  propin^ 
fua,  be  tn  e^se  at  or  before  the  particular  estate  deter- 
mines*.    As  if  an  estate  be  made  to  A.  for  life,  remainder 
to  the  heirs  of  JB. :  now,  if  A.  dies  before  JB.  the  remainder 
is  at  an  end ;  for  during  B*%  life  he  has  no  heir,  nemo  est 
hares  viventis :  but  if  B,  die  first,  the  remainder  then  inmie- 
diately  vests  in  his  heiis^  who  will  be  entitled  to  the  land  on 
the  death  of  A,    This  is  a  good  contingent  remainder,  for 
the  possibility  of  £.'s  dying  before  A.  is  potentia propinqua, 
and  therefqre  allowed  in  law  ^.    But  a  remainder  to  the 
right  heirs  of  JB.  (if  there  be  no  such  person  as  B.  in  esse) 
is  void  ^.     For  here  there  must  two  contingencies  happen; 
first,  that  such  a  person  as  B.  shall  be  bom;  and,  secondly, 
that  he  shall  also  die  during  the  continuance  of  the  par-  .    ^ 

ticular  estate ;  which  make  it  potentia  remotissima,  a  most 

■  Salk.  228;  4  Mod.  282.        ^  Co.  Lit.  378. 
*  2  Rep.  61 ;  2  Hen.  Blac.        *  Hob.  33. 
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EEMAIN.  improbable  possibility.  A  remainder  to  a  man's  ddeit 
son,  who  hath  none,  (we  have  seen)  is  good ;  for  by  com- 
mon possibility  he  may  have  one ;  but  if  it  be  limited  in 
particular  to  his  son  John,  or  Richard,  it  is  bad,  if  he  have 
no  son  of  that  name ;  for  it  is  too  remote  a  possibihty  that 
he  should  not  ovly  have  a  son,  but  a  son  of  a  particular 
name ''.  A  limitation  of  a  remainder  to  a  bastard  before  it 
is  bom,  is  not  good  *  t  for  though  the  law  allows  the  po6- 
aibility  of  having  bastards,  it  presumes  it  to  be  a  very 
remote  and  improbable  contingency.  Thus  may  a  remainder 
be  contingent,  on  account  of  the  uncertainty  of  the  penon 
who  is  to  take  it* 

A  remainder  may  also  be  contingent,  where  the  peraoD 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  event 
upon  which  it  is  to  take  efiect  is  vague  and  uncertain.  Ai, 
where  land  is  given  to  A.  for  life,  and  in  case  JS.  survives 
him,  then  with  remainder  to  J3.  in  fee :  here  JS.  is  a  oe^ 
tain  person,  but  the  remainder  to  him  is  a  contingent 
remainder,  depending  upon  a  dubious  event,  the  uoce^ 
tainty  of  his  surviving  A»  During  the  joint  lives  of  A, 
and  J3.  it  is  cbntingent ;  and  if  B.  dies  first,  it  never  can 
vest  in  his  heirs,  but  is  for  ever  gone ;  but  if  A*  dies  fint, 
the  remainder  to  B.  bec<Mnes  vested  (i> 

*  5  Rep.  61.  •  Cro.  Eliz.  509. 


(1)  In  the  case  of  Darfner  v.  jFWescife,  3  Atk.  135; 
4  Bro.  Par.  Ca.  353,  405,  Lord  Chief  Justice  Lee,  when 
the  cause  was  heard  in  the  King's  Bench,  and  Lord  Chief 
Justice  Wines,  in  delivering  me  opinion  of  the  Judges 
in  the  Hotise  of/  Lords,  entered  very  fidly  into  the  £a- 
tinction  between  contingent  and  vested  remainders^ — ^And 
they  seem  to  have  laid  down  die  following  points :  That 
a  remainder  is  contingent,  either  where  the  person  to 
whom  it  is  limited  is  not  in  esse ;  or  where  tiie  particular 
estate  may  determine  before,  the  remainder  can  take 
place :  but  that  in  every  case  where  the  person  to  whom 
the  remainder  is  limited  is  in  esse,  and  is  actmtUy  ca- 
pable»  or  entitled  to  take  on  the  expiration,  or  sooner 

detenniaatioD; 
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ConttBgent  remainden  of  either  kind,  if  they  amount  to     reuain^ 
a  freehold^  cannot  be  limited  on  an  estate  iPor  yean,  or        ^^^ 
any  other  particular  estate  less  than  a  freehold.    Thus^ 


determination,  of  the  particular  estate,  supposing  that 
expiration,  or  determination/  to  take  place  at  that  mo- 
ment, there  the  remainder  is  vested.    Tha^t  the  doubt 
arose,  by  not  adverting  to  the  distinction   between  the 
diflFerent  nature  of  the  contingency,  in  those  cases  where 
the  remainder  is  limited  in  esse,  biut  the  title  of  the  ra^ 
mainder-man  to  take,  depends  on  a  collateral  or  extraneous 
contingency,  which  may  or  may  not  take  place  during  the 
continuance  of  the  preceding  estate;  and   those   cases 
where  the  preceding  estate  may  endure  beyond  the  con- 
tinuance  or  the  estate  in  remainder.    Thus,  if  an  estate  is 
limited  to  A,  for  life,  and  after  the  death  of  A»  and  /.  S. 
to  B.  for  life,  or .  in  tail ;  there,  during  the  life  of  /.  S. 
the  title  of  B.  depends  on  the  contingency  of  /.  S.  dying 
in  the  life-time  ot  A.    This  being  an  event  which  either 
may  or  may  not  take  place  during  the  continuance  of  the 
preceding  estate,  £.'s   estate   is  necessarily  contingent. 
nut  then,  supposi^  /.  S,  to  die,  still  it  remains  an  un- 
certainty whether  £'s  estate  will  ever  take  place  in  pos- 
session ;  for  if  the  ranainder  be  limited  to  B.  for  life ; 
there,  if  B.  dies  in  .^.'s  life-time,  A.'s  estate  would  endure 
beyond  the  continuance  of  the  estate  limited  in  remainder. 
The  same  would  be  the  case  if  the  remainder  over  were 
limited  to  JB.  in  tail,  and  B.  waa  to  die  in  il.'s  life*time 
without  issue. — ^Yet,  in  both  cases,  it  was  agreed  that  B. 
took,  not  a  contingent  but  a  vested  remainder.    Hence 
they  inferred,  that  \t  was  not  the  possibility  of  the  re- 
mamder's  over  never  taking  effect  in  possession,  but  the 
remainder-man's  not  having  a  capaci^  or  title  to  take, 
supposing  the  preceding  estate  at  that  instai^t  to  expire, 
or  determine,  and  its  being  uncertain  whether  he  ever 
win  obtain  that  capacity  or  title  during  the  continuance  of 
the  preceding  estate,  that  makes  the  remainder  contingent. 
The  doctrine  established  in  the  case  of  Dormer  v.  Far* 
fescue,  is  laid  down  by  Sir  Edward  Coke,  ^o  Rep.  85,  and 
see  1  lb.  137,  b.  where  he,  with  great  accuracy  of  expres- 
sion, observes,  that  where  it  is  'dubious  and  uncertaiuj; 
whether  the  use  or  estate  limited  in  future  shall  ever  vest 
in  interest  or  not,  then  the  use  or  estate  is  in  contingency^ 
because,  upon  a  future  contingent,  it  may  either  vest  or 
never  vest,  as  the  contingent  happens.    See  Co.  lit.  965, 
a.  n.  (3). 
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RBMAIN-  if  land  be  granted  to  A.  for  ten  years,  with  remainder  in 
fee  to  the  right  heirs  of  JB.  this  remainder  is  void':  bat  if 
granted  to  A.  for  life,  with  a  like  remainder,  it  is  good. 
For,  unless  the  freehold  passes  out  of  the  grantor  at  the 
time  when  the  remainder  is  created,  such  freehold  re- 
mainder is  void :  it  cannot  pass  out  of  him,  without  Test- 
ing somewhere ;  and  in  the  case  of  a  contingent  remdnder 
it  must  vest  in  the  particular  tenant,  «lse  it  can  vest  no- 
where :  unless  therefore  the  estate  of  such  particular  tenant 
be  of  a  freehold  nature,  the  freehold  cannot  vest  in  him, 
and  consequently  the  remainder  is  void. 

Contingent  remainders  may  be  defeated,  by  destroying 
or  determining  the  particular  estate  upon  which    they 
depend,  before  the  contingency  happens  whereby  they 
become  vested  <•     Therefore,  when  there  is  tenant  for  life, 
with  divers  remainders  in  contingency  he  may,  not  only 
by  his  death,  but  by  alienation,  surrender,  or  other  me- 
thods, destroy  and  determine  his  own  life-estate,  before 
any  of  those  remainders  vest;  the  consequence  of  which 
is  that  he  utterly  defeats  them  all.    As,  if  there  be  tenant 
for  life,  with  remainder  to  his  eldest  son  unborn  in  tail, 
and  the  tenant  for  life,  before  any  son  is  bom,  surrenders 
his  life-estaite/  he  by  that  means  defeats  the  remainder  in 
tail  to  his  son ;  for  his  son  not  being  in  esse  when  the 
particular  estate  determined,  the  remainder  could  not  then 
vest ;  a^d,  as  it  could  not  vest  then,  by  the  rules  before 
laid  down,  it  never  can  vest  at  all.    In  these  cases,  there- 
fore, it  is  necessary  to  have  trustees  appointed  to  preserve 
the  contingent  remainders ;  in  whom  there  is  vested  an 
estate  in  remainder  for  the  life  of  the  tenant  for  life,  to 
commence  when  his  estate  determines.    If,  therefore,  hii 
estate  for  life  determines  otherwise  than  by  his  death',  the 
estate  of  the  trustees,  for  the  residue,  of  his  natural  life, 
will  then  take  effect,  and  become  a  particular  estate  in 
possession,  sufficient  to  support  the  remainders  depending 

'  I  Rep.  130.  «  1  Rep.  66,  135. 
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in  contuigency.  This  method  is  said  to  have  been  in-  REMAIN- 
▼ented  by  Sir  Orlando  Bridgmani  Sir  Oeoffrey^  Palmar,  ««___ 
and  other  eminent  counsel,  who  betook  themselves  to  con- 
veyancing  during  the  time  of  the  civil  wars ;  in  order 
thereby  to  secure  in  family  settlements -a  provision  for  the 
future  children  of  an  intended  marriagei  who,  before^  were 
usually  left  at  the  mercy  of  the  particular  tenant  for  life^ : 
and  when,  after  the  Restoration,  those  gentlemen  came 
to  fill  the  first  offices  of  the  law,  they  supported  this  in- 
vention within  reasonable  and  proper  bounds,  and  intro- 
duced it  into  general  use^ 

Contingent  remainders  may  also  be  barred  by  way  of 
estoppel,  by  matter  of  record ;  as  by  fine  or  recovery  \ 

But  a  recovery  cannot  be  suffered  of  a  remainder,  by  the 
remainder-man  alone,  .because  ike  precipe  can  be  brought 
only  against  the  tenant  of  the  fireehold  in  postession.  If,  how- 
ever, the  remainder-man  be  vouched  in  ^Lpracipe  brought 
against  the  tenant  in  possession,  and  ent^  into  the  war- 
ranty, he  wiU  be  bound  K 

I  shall  conclude  this  head,  with  some  remarks  upon 
what  are  styled  cross-remainders. 

When  lands  are  given,  in  undivided  shares,  to  two  or  Cross-remeiiw 
more^  for  particular  estates,  so  as  that,  upon  the  determi- 
nation of  the  particular  estates,  in  any  of  those  shares,  they 
remain  over  to  the  other  grantees,  and  the  reversioner  or 
remainder-man  is  not  let  in  till  the  determination  of  all  the 
particular  estates,  then  the  grantees  take  their  original 
shares  as  tenants  in  common,  and  the  remainders  limited 
among  them  on  the  failure  of  the  particular  estates  are 
known  by  the  appellation  of  cross-remainders.  These 
remainders  may  be  raised  both  by  deed  and  will ;  in  deeds 
they  can  only  be  created  by  express  words,  but  in  wills 
they  may  be  raised  by  implication.    In  the  case  of  Gilbert 

^  See  Moor,  486 ;  2  Rol.    see  n.  (3)  there,  1  ath  edit. 
Abr.  797,  pi.  12  ;  2  Sid.  159 ;        ^  1  Feame,  538. 
2  Chan.  Rep.  1 70.  '  See  Watk.   Princ.    55, 

*  s  Blac.  Com.  172  ;  and     197,  1321- 1  Feame,  535. 
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BBMAIN-  y.  WhUty  '^,  it  was  said  by  Justice  Dodderidge,  that  cross* 
_  remainders  should  neyer  be  raised  by  implication  between 
mpre  than  two.  This  doctrine  receired  some  comatenance 
fr<mi  what  was  said  by  the  courts  in  the  cases  of  Cole  ▼. 
Levingstone^,  Holmes  v.  M^neU%  and  some  other  cases. 
But  it  seems  entirely  exploded  by  the  cases  of  Burden  v. 
BurviUe  P|  Duke  i(f  Richmond  v.  Earl  of  Cadogan  \  Wright 
v.  Lord  Cadogofi,  Holford  and  otl^ers%  and  some  other 
subsequent  cases.  It  seems,  however,  to  be  admitted  in 
these  cases,  that,  to  raise  cross-remainders  between  more 
than  two,  stronger  implication  is  required,  than  to  raise 
them  between  two  only.  This  general  outline  of  the  doc- 
trine of  the  raising  cross-remainders  by  implication,  is 
supported  by  the  late  case  of  Aiherton  v.  Pye,  which  was 
sent  by  the  Court  of  Chancery  to  the  Court  of  King's 
Bench,  for  the  opinion  of  the  Judges  '•  In  the  limitations 
of  cross-remainders,  two  circumstances  particularly  should 
be  attended  to ;  One,  that  the  clauses  by  which  they  are 
created,  should  not  be  so  expressed,  as  to  make  it  neces- 
sary that  the  party  taking  under  them  should  be  alive  at  the 
time  of  the  decease  and  fisulure  of  issue  of  the  other.  The 
case  of  Watts  v.  Wainwright  ^  is  important  upon  this  head. 
In  that  case  there  was  a  limitation  by  deed  *^  to  such  chiU 
of  children  as  Mary  Abell  should  thereafter  have,  as 
tenants  in  common,  if  more  than  one,  in  tail  general;  and, 
in  case  any  such  child  or  children  should  die  without  issue 
of  his,  her  or  their  body  or  bodies  issuing,  then  the  part 
or  parts  of  him,  her  or  them  so  dying  without  issue^ 
should  go  and  remain  to  the  use  of  the  surviving  child  or 
children  of  the  said  Mary  Abell,  and  the  heirs  of  his,  her 
or  their  respective  bodies  issuing :  and  so,  tidies  quctiOf 

^  Oo.  Jac.  655.  ^  Determined  in  the  Court 

*>  1  Ventris,  224.  of  Chancery  in  May  1773. 

•  Sir  Thomas  Raymond,        '  B.R.Easter  Tom,  1774; 

452.  Cowp.  31. 

I*  B.  R.  Ea\  Term,  13        '  See  4  Term  Rep.  710. 
Geo.  3.  '  5TennRqp,4a7. 
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as  any  of  the  said  children  should  die  without  issuer  tiQ  remaix- 
there  should  be  only  one  child  left : .  and  in  case  all  the 
said  children  should  die  without  issue,  or,  if  the  said 
Mary  Abell  should  have  no  issue  of  her  body^  then  to  the 
use  of  Robert  Abell,  his  heint  and  assigns  for  ever." 
Mary  Abell  married  Mr.  John  Wainwright,  and  died,  leav- 
ing three  children,  John,  Mary  and  Robert.  Mary  married 
Mr.  Watts,  and  died,  leaving  issue,  an  eldest  son  and  two 
other  children.  John  married,  and  afterwards  died,  without 
issue.  The  question  was,  whether,  as  Mary  died  in  her 
brother^s  life-time,  and  consequently  did  not  at  his  decease 
sustain  the  description  of  a  surviving  child,  her  eldest  son 
became  entitled  to  a  share  of  John's  third  part?  The  court 
thought  the  word  '^  surviving"  was  referrible,  not  only 
to  the  children^  but  to  the  whole  line  of  the  heirs  of  their 
bodies ;  and,  upon  that  ground,  held  the  eldest  son  entitled. 
Another  circumstance  to  be  attended  to  in  these  limitations, 
is,  that  they  should  be  so  expressed,  as  to  pass,  not  only 
the  original  share  of  the  party,  but  the  shares  surviving  or 
accruing  to  him,  or  his  issue,  on  the  decease,  and  failure 
of  issue  of  any  other  of  them.  For  the  surviving,  or  ac* 
cruing  share  may  be  considered  as  a  distinct  limitation, 
and  may  consequently  be  thought  not  to  remain  over, 
unless  this  is  signified.  The  same  observations  apply  to 
the  trusts  of  personal  estate  ". 

Thus  the  student,  will  observe  how  much  nicety  is  re-  . 
quired  in  creating  and  securing  a  remainder ;  and  he  will, 
it  is  hoped,  in  some  measure,  see  the  general  reasons  upon 
which  this  nicely  is  founded.  In  devises  by  last  will  and 
testament,  however,  (which,  being  often  drawn  up  when 
the  party  is  inops  consilii,  are  always  more  favoured  in  con- 
struction than  formal  deeds,  which  are  presumed  to  be 
made  with  great  caution,  forethought,  and  advice)  remain- 
ders may  be  created  in  some  measure  contrary  to  the  rules 

« 

"  On  the  last  head,  see    there  collected  bv  Mr.  Cox. 
Perkins  t.  JM^kkthumte,  i    See  Co.  Lit.  195,  d.  n.  (1). 
P.  Wms.  374,  and  the  cases 
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EXECUTOKY  before  laid  down :  though  our  lawyers  will  not  allow  sach 
DEVISE,      dispositions  to  be  strictly  remainders ;  but  call  them  by 
another  namie,  that  of  executory  devises,  or  devises  hereafter 
*  to  be  executed  ' 

II.  Of  an  ExEctJTOKY  Dbvise. 

An  executory  devise  of  lands  is  such  a  disposition  of 
them  by  will,  that  thereby  no  estate  vests  at  the  death  of 
the  devisor,  but  only  on  some  future  contingency.  It  difSen 
from  a  remainder  in  three  very  material  points :  i.  That  it 
needs  not  any  particular  estate  to  support  it(i).  a.  That 
by  it  a  fee-simpk,  or  other  less  estate,  may  be  limited  after 
a  fee-simple.  3.  That  by  this  means  a  remainder  may  be 
limited  of  a  chattel  interest,  after  a  particular  estate  for 
life  created  in  the  same. 

The  first  case  happens  when  a  man  devises  a  fiitare  estate 
to  arise  upon  a  contingency ;  and,  till  that  contingency 
happens,  does  not  dispose  of  the  fee-simple,  but  leaves  it 
to  descend  to  his  heir  at  law.  As  if  one  devises  lands  to  a 
feme  sole  and  her  heirs,  upon  her  day  of  marriage :  bere 
is  in  effect  a  contingent  remainder  without  any  particular 
estate  to  support  it:  a  freehold  commencing  infuturo. 
This  limitation,  though  it  would  be  void  in  a  deed,  yet  is 
good  in  a  will,  by  way  of  executory  devise  ^.  For,  since 
by  a  devise  a  freehold  may  pass  without  corporal  tradition 
or  livery  of  seisin,  (as  it  must  do,  if  it  passes  at  all)  therefore 
it  may  commence  in  futuro ;  because  the  principal  reason 
why  it  cannot  conmience  tit  futuro  ii^  other  cases,  is  the 
necessity  of  actual  seisin,  which  always  operates  infra- 
senti.    And,  since  it  may  thus  commence  in  futuro,  there 

*  2  Blac.  Com.  172.  ^  \  Sid.  153. 


(1)  It  seems,  indeed,  to  be  essential  to  an  executory  de- 
vise, that  there  be  no  particular  estate  in  existence ;  it  bein'g 
a  rule,  that  that  shall  never  be  construed  an  executory 
devise,  which  can  be  supported  as  a  remainder.    See  Purt- 
foy  V.  Rogers,  2  Saund.  388. 
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is  no  need  of  a  particular  estate  to  support  it;  the  only  use  HXECUTORY 

of  which  is  to  make  the  remainder,  by  its  unity  with  the • 

particular  estate,  a  present  interest.    And  hence  also  it 
follows,  that  such  an  executory  devise,  not  being  a  present 
interest,  cannot  be  barred  by  a  recovery  suffered  before  it 
commences  '•    2.  By  executory  devise,  a  fee,  or  other  less    ^ 
estate,  may  be  limited  after  a  fee.  And  this  happens  where  a 
devisor  devises  his  whole  estate  in  fee,  but  limits  a  remain- 
der  thereon  to  commence  on  a  future  contingency.    As,  if  a 
man  devises  land  to  A,  and  his  heirs ;  but,  if  he  dies  before 
the  age  of  twenty-one,  then  to  JB.and  his  heirs:  this 
remainder,  though  void  in  a  deed,  is  good  by  way  of 
exequtory  devise  *.    But,  in  bolli  these  species  of  execi^tory 
devises,  the  contingencies  ought  to  be  such  as  may  happen 
within  a  reasonable  time;  as  within  one  or  more  life  or 
lives  in  being,  or  within  a  moderate  term  of  years ;  for 
courts  of  justice  will  not  indulge  even  wills,  so  as  to  create 
a  perpetuity,  which  the  law  abhors  ^ :  because  by  perpe- 
tuities, (or  the  settlement  of  -an  interest,  which  shall  go  in 
the  succession  prescribed,  without  any  power  of  aliena- 
tion 0  estates  are  made  incapable  of  answering  those  ends, 
of  social  commerce,  and  providing  for  the  sudden  contin* 
gencies  of  private  life,  for  which  property  was  at  first 
established.     The  utmost  length  that  has  been  hitherto 
allowed  for  the  contingency  of  an  executory  devise  of 
either  kind  to  happen  in,  is  that  of  a  life  or  lives  in  being, 
and  one-and-twenty  years  afterwards.    As,  when  lands  are 
devised  to  such  unborn  son  of  a  feme  covert,  as  shall  first 
attain  the  age  of  twenty-one,  and  his  heirs ;  thei  utmost 
length  of  time  tiiat  can  happen  before  the  interest  can  vest» 
is  the  life  of  the  mother,  and  the  subsequent  infancy  of  her 
son :  and  this  hath  been  decreed  to  be  a  good  executory 
devise  ^.     3.  By  executory  devise  a  term  of  years  may  be 

■  Cro.  Jac.  593.  .  '  Salk.  sag. 

»  2  Mod.  289.  *  Forr.  a3«. 

*  idMod.sSy;  iVem.164. 
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ESTECUTORY  given  to  0110  man  for  his  hit,  and  afterwaids  limited  over 
^  in  remainder  to  another,  which  could  not  be  done  by  deed: 

for  by  law  the  fiiat  grant  of  it,  to  a  man  for  life,  was  t 
total  disposition  of  the  whole  tenn ;  a  life  estate  being 
esteemed  of  a  higher  and  larger  nature  than  any  teaem,  of 
years  \  And,  at  first,  the  courts  were  tender,  even  in  the 
case  of  a  will,  of  restraining  the  devisee  for  life  fiom 
aliening  the  term;  but  only  held,  that  in  case  he  died 
without  exerting  that  act  of  ownership,  the  remainder  over 
should  then  take  place  ' :  for  the  restraint  of  the  power  of 
alienation,  especially  in  very  long  tenus,  was  introducing 
a  species  of  perpetuity.  But,  soon  afterwards,  it  was  held>, 
that  the  devisee  for  life  hath  no  power  of  aliening  the  tenn, 
so  as  to  bar  the  remainder-man :  yet,  in  order  to  prevent 
the  danger  of  perpetuities,  it  was  settled  \  that  thoogfa 
such  remainders  may  be  limited  to  as  many  persoaoB  rac- 
cessively  as  the  devisor  thinks  proper,  yet  they  must  sQ 
be  tit  esse  during  the  life  of  the  first  devisee ;  for  then  all 
the  candles  are  lighted  and  are  consuming  together,  and 
the  idtimate  remainder  is  in  reality  only  to  tibat  renoaindcp- 
man  who  happens  to  survive  the  rest:  and  it  was  also 
settled,  that  such  remainder  may  not  be  limited  to  take 
efieet,  unless  upon  such  contingency  as  must  happen  (if 
at  ally  during  the  life  of  the  first  devisee  ^ 

An  executory  devise  cannot  be  bwred  or  destroyed  by 
any  act  of  the  person  takii^  the  preceding  fee  \  but  the 
person  entitled  to  the  executory  estate  may  bar  his  own 
interest,  l^  a  release  to  the  first  taker  in  possession ;  so 
he  may,  in  equity,  assign  it  for  a  valuable  consideratioD, 
•     or  devise  it  by  will  >;  or  if  he  conie  in  as  voucher  on  a 

*  8  Rep.  95.  358.   And  see  note,  lb.  fi6a, 
'  Bro.  tit  Chattels,  23 ;    also  Co.  Lit.  20,  a.  n.  is),^ 

Dyer,  74.  to  limitation,  of  chattel  in- 

s  Dyer,  358 ;  8  Rep.  96.  terests. 

'  I  Sid,  461.  ^2  Feame,  51. 

*  Skin.  341 ;  3  P.  Wms.  «  Ibid. 
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common  teooTery,  or  levy  a  fine,  it  wiU  bar    him  by  RfiVKRSlON. 
ef  toppd  ■.  '■ 

Thus  much  for  such  estates  in  expectancy  as  are  created 
by  the  express  words  of  the  parties  themsehres;  the  most 
intriicate  title  in  the  law.  There  is  yet  another  species, 
which  is  created  by  the  act  and  operation  of  the  law  itself, 
and  this  is  called  a  reversion. 


IIL  Of  an  Estate  in  Reversion. 

» 

An  estate  in  reversion  is  the  residue  of  an  estiite  left  in  B«v«nion 
the  grantcMT,  to  commence  in  possession  after  the  determina- 
tion of  some  particular  estate  granted  out  by  him  \  Sir 
Edward  Coke  ^  describes  a  reversion  to  be  the  returning 
of  land  to  the  grantee,  or  his  heirs,  after  the  grant  is  over. 
As,  if  there  be  a  gift  in  tail,  the  reversion  of  the  fee  is, 
without  any  special  resenrstion,  vested  in  the  donor  by  act 
of  law :  and  so  also  the  revereion,  after  an  estate  for  life, 
years,  or  at  will,  continues  in  die  lessor.  For  the  fee- 
simple  of  all  lands  must  abide  somewhere ;  and  if  he,  who 
was  befexe  possessed  of  i3i^  whole^  carves  out  of  it  any 
smaller  estate,  and  grants  it  away,  whatever  is  not  so 
granted  remains  in  him*  A  reversion  is  never,  thevefore, 
created  by  deed  or  writing,  but  aiises  from  oonstmolion  of 
law ;  a  remainder  can  never  be  limited,  unless  by  either 
deed  or  devise.  But  both  axe  equally  transferraUe,  when 
actnally  vested,  being  both  estates  im  pnesenti^  though 
taking  effisot  infuturo  (i). 

The  doctrine  of  reversions  is  plainly  derived  from  the 
feodal  constitution.  For,  when  a  feud  was  grantedto  a  man 
for  life,  or  to  him  and  his  issue  male,  rendering  either  rent, 


»  Watk.  Prine.  58. 

^  Co.Lit.a2,b;  Plow.  151. 


*  1  Inst  142. 


(1)  The  proper  mode  of  conveyance  of  a  reversion,  is  by 
grant ;  though  it  will  eauaUy  pass  by  kase  and  rekoH,  or 
covenant  to  stand  seisea. 
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REVERSION,   or  other  sendees,  then,  on  his  death,  or  the  failure  of  the 
"■■~""^~'*^    issue  male,  the  feud  was  determined  and  resulted  back  to 

the  lord  or  proprietor,  to  be  again  disposed  of  at  his  plea- 
sure. And  hence  the  usual  incidents  to  reversions  are  said 
to  be  fealty  and  rent.  When  no  rent  is  reserved  on  die 
particular  estate,  fealty,  however,  results  of  Course,  as  an 
incident  quite  inseparable,  and  may  be  demanded  as  a 
badge  of  tenure,  or  acknowledgment  of  superiority;  being 
frequently  the  only  evidence  that  lands  are  holden  at  all. 
Where  rent  is  reserved,  it  is  also  incident,  though  not  inse- 
parably so,  to  the  reversion  K  The  rent  may  be  granted 
awdy,  reserving  the  reversion ;  and  the  reversion  may  be 
granted  away,  reserving  the  rent ;  by  special  words :  but  by 
a  general  grant  of  the  reversion,  the  rent  will  pass  with  it, 
as  incident  thereunto;  though  by  the  grant  of  the  rent 
generally,,  die  reversion  will  not  pass.  The  incident  passes 
by  the  grant  of  the  principal,  but  not  i  amveno :.  for  the 
maxim  of  law  is,  ''  accessorium  non  dudt,  sed  seqtdtur, 
smim  principale  ^  '\ 

These  incidental  rights  of  the  reversioner,  and  the  re- 
spective modes  of  descent,  in  which  remainders  veiy 
frequently  differ  from  reversions,  have  occasioned  the  law  to 
be  carefrd  in  distinguishing  the  one  from  the  other,  however 
inaccurately  the  parties  themselves  may  describe  tbem. 
For  if  one,  seised  of  a  paternal  estate  in  fee,  makes  a  lease 
for  life,  with  remainder  to  himself  and  his  heirs,  this  is 
properly  a  mere  reversion  %  to  which  rent  and  fealty  shall 
^  be  incident ;  and  which  shall  only  descend  to  the  heirs  of 
his  Other's  blood;  and  not  to  his  heirs  geneial,  as  a  re- 
mainder limited  to  him  by  a  third  person  would  have  done ': 
for  it  is  the  old  estate,  which  was  originally  in  him,  and 
never  yet  was  out  of  him.  Aijd  so  likewise,  if  a  man 
grants  a  lease  for  life  to  A.  reserving  rent,  with  reversion 

'  Co.  lit.  143.  '  Cro.  Eliz.  321. . 

-       «  Ibid.  151,  J62-  •  3  Lev.  407. 
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to  J3.  and  bis  hem,  B.  hath  a  remainder  descendible  to  REVEBSION. 
his  heirs  general,  and  not  a  reyersion  to  which  the  rent  is 
incident ;  but  the  grantor  shall  be  entitled  to  the  rent, 
ducing  the  continuance  of  ^.'s  estate  ^ 

In  order  to  assist  such  persons  as  haye  any  estate  in  re* 
mainder,  reyersion,  or  expectancy,  after  the  death  of  others, 
against  fraudulent  concealments  of  their  deaths,  it  is  en- 
acted  by  the  statute  6  Anne,  c.  18,  that  all  persons  on 
whose  liyes  any  lands  or  tenements  are  holden,  shall  (upon 
application  to  the  Court  of  Chancery  and  order  made 
thereupon)  once  in  eyery  year,  if  required,  be  produced  to 
the  Court,  or  its  commissioners ;  or,  upon  neglect  or  refusal, 
they  shall  be  taken  to  be  actually  dead,  and  the  person 
entitled  to  such  expectant  estate  may  enter  upon  and  hold 
the  lands  and  tenements,  till  the  party  shall  appear  to  be 
liying. 

Before  we  conclude  the  doctrine  of  remainders  and  re- 

yersions,  it  may  be  proper  to  obsenre,  that  whenever  a 

greater  estate  and  a  less  coincide  and  meet  in  one  and  the 

same  person,  without  any  intermediate  estate  ",  the  less  is 

immediately  annihilated ;  or,  in  the  law  phrase,  is  said  to 

be  merged,  that  is,  sunk  or  drowned,  in  the  greater.  Thus, 

if  there  be  tenant  for  years,  and  the  reyersion  in  fee-simple 

descends  to  or  is  purchased  by  him,  the  term  of  years  is 

merged  in  the  inheritance,  and  shall  never  exist  any  more. 

But  they  must  come  to  one  and  the  same  person  in  one 

and  the  same  right ;  else,  if  the  freehold  be  in  his  own  right, 

and  he  has  a  term  in  right  of  another  (en  autre  droit)  there 

is  no  merger.    Therefore,  if  tenant  for  years  dies,  and 

makes  him  who  hath  the  reversion  in  fee  his  executor, 

whereby  the  term  of  years  vests  also  in  him,  the  term  shall 

not  merge ;  for  he  hath  the  fee  in  his  own  right,  and  the 

term  of  years  in  the  right  of  the  testator,  and  subject  to  his 

debts  and  legacies.    So  also,  if  he  who  hath  the  reversion 

in  fee  marriea  the  tenant  for  years,  there  is  no  merger ;  for 

^  •  1  And.  23.  ■  3  Lev.  437. 


510  ELXMBNTS   OF  [BOOK  II.   PABT  IK 

IUCVER8I0N.  he  hath  the  inheritance  in  his  own  right,  the  lease  in  the 
—""•—^  right  of  his  wife  *•    An  estate--tail  is  an  exception  to  this 

role:  for  a  man  may  have  in  his  own  right  both  an  estate- 
tail  and  a  reversion  in  fee ;  and  the  estateHail,  though  a 
less  estate^  shall  not  merge  in  the  fee  ^.  For  estates-tail 
are  protected  and  preserved  from  merger  by  the  operation 
and  construction,  though  not  by  the  express  words,  of  the 
statute  dedoms:  which  operation  and  construction  have 
probably  arisen  upon  this  consideration ;  that,  in  the  coin- 
mon  cases  of  merger  of  estates  for  life  or  years,  by  unitiiig 
with  the  inheritance,  the  particular  tenant  hath  the  sole 
interest  in  them,  and  hath  full  power  at  any  time  to  defeat, 
destroy,  or  surrender  them  to  him  that  hath  the  reversion; 
therefore,  when  such  an  estate  unites  with  the  reversion  ia 
fee,  the  law  considers  it  in  the  light  of  a  virtual  surrender 
of  the  inferioL estate'.  But,  in  an  estate-tail,  the  case  is 
otherwise :  the  tenant  for  a  long  time  had  no  power  at  all 
over  ity  so  as  to  bar  or  to  destroy  it ;  and  now  can  only  do 
it  by  certain  special  modes,  by  a  fine,  a  recovery,  and  the 
like* :  it  would  therefore  have  been  strangely  improvident, 
to  have  permitted  the  tenant  in  tail,  by  purchasing  the  re- 
version in  fee,  to  mei^e  his  particular  estate,  and  defeat  the 
inheritance  of  his  issue :  and  hence  it  has  become  a  mazim, 
that  a  tenancy  in  tail,  which  cannot  be  surrendered,  cannot 
also  be  merged  in  the  fee  K 

'  Plow.  418;   Cro.  Jac.        »  Cro.  Eliz.  302. 
,275 ;  Co.  Lit.  338.  »  2  Blac.  Com.  116. 

y  aRep.  61 ;  8  Rep.  74.         ^  Ibid. 
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CHAP.    X. 


OF  USES. 


1  HERE  are  few  parts  of  the  learniiig  upon  the  subject  of 
conveyancing  more  interesting  or  important  to  the  modem 
lawyer  than  the  doctrine  of  Uses  and  Trusts ;  all  the  landed 
property  in  the  kingdom  being  direcdy  or  indirecdy  regu- 
lated by  it.  Tlie  present  chapter  will  be  confined  to  the 
first  of  those  heads,  and  will  treat  of  the  origin,  nature  and 
general  properties  of  an  use,  both  prior  to  and  since  the 
statute  of  uses :  the  particular  application  of  those  pro- 
perties will  be  more  advantageously  considered  when  we 
come  to  treat  of  the  nature  and  operation  of  such  species 
of  assurances  as  derive  their  effect  from  that  statute. 

In  considering  the  subject  of  uses,  I  shall  inquire  into, 

I.  Thb  Natube,  Obigin  akd  Prooeess  op  Usbs. 

11.  Who  may  stand  seised  to  Uses. 

III.  What  Species  of  Pboperty  may  be  conveyed 
TO  Usbs. 

4 

IV;.  The  Requisites  to  raise  or  create  an  Usb. 
V.  Op  Charitable  andSvpbbstitious  Uses. 


uses. 


■n 
me* 


I.  Op  the  Natube  and  Obigin  of  Uses. 

An  use  at  common  law  was  an  equitable  right  whidi  a  Nature  of 
person  who  conveyed  a  legal  estate  to  another  reserved,  - 
upon  trust  and  confidence  that  the  person  to  whom  he  so 
conreyed  it,  would  nevertheless  suffer  him  to  take  the  rents 
and  profits  of  the  landi  and  execute  estates  according  to 
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USES.  his  direction  \  The  feoffee  therefore,  or  terre-tenant,  (that 
is  to  say,  the  person  to  ivhom  the  legal  estate  was  con- 
veyed) had  the  freehold  or  sole  property  in  him ;  and  the 
person  who  had  conveyed  the  legal  estate  (that  is,  the 
cestui  que  use)  had  neither  jus  in  re,  nor  ad  rem,  for  if  he 
had  entered  upon  the  land  without  the  consent  of  the 
feoffee,  he  had  been  a  trespasser ;  so  that  nothing  remained 
in  him  but  a  bare  power  over  the  confidence  or  trust,  for 
which,  if  it  was  broken,  his  only  remedy  was  by  subpoena 
in  Chancery.  And  this  equitable  right  extended  itself  only 
to  persons  who  claimed  in  privity  under  the  feoffee,  that  is, 
who  oame  into  the  same  estate  which  the  feoffee  had  to 
the  use,  and  by  contract  with  him ;  and  not  to  a  disseisor, 
who  though  he  came  into  the  same  estate,  yet  it  was  not 
by  contract  or  agreement ;  and  therefore  claiming  not  by 
or  from  the  feoffee,  he  consequently  did  not  claim  the 
estate  as  subject  to  the  uses,  but  he  claimed  an  estate 
above  and  free  from  the  uses ;  and  it  would  in  a  manner 
have  defeated  his  title,  if  he  had  been  compelled  to  stand 
seised  to  an  use,  when  he  did  not  claim  the  estate  which 
was  charged  with  the  use :  for  confidence  in  the  person 
was  requisite  to  an  use,  as  well  as  privity  of  estate.  And 
this  confidence  in  the  person  might  be  implied  as  well  as 
expressed.  If  a  feoffee  to  an  use  had,  for  good  conside- 
ration; enfeoffed  one  who  had  no  notice  of  the  use,  the 
use  was  destroyed ;  for  the  person  enfeoffed  not  knowing 
that  there  were  any  uses,  no  trust  could  be  reposed  in  him 
to  let  the  cestui  que  ua  take  the  profits ;  but  if  he  had 
notice,  a  trust  might  well  be  said  to  be  reposed  ii^him, 
since  he  took  the  land,  knowing  it  to  be  charged  with  the 
uses.  So  ajso,  if  the  feofiment  had  been  made  without 
consideration,  though  the  person  enfeoffed  had  no  notice 

*  See  of  Uses,  Bac.  Uses,  n.  (i),  ^QO,  b,  n.  (i) ;  Sannd. 

10;  Oilb.Law  of  Uses,  175;  Uses,  passim;  Cruise  Uses, 

1  Rep.   121  ;      Chudleigh*B  passim ;  Treat.  .Eq.  book  3  ; 

case,  Co. Lit. iai,a.  37i,b;  Shep. Touch,  c. 24. 
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of  the  use,  yet  he  would  nevertheless  have  stood  seised  to  USES, 
the  use,  for  the  law  in  that  case  would  have  implied  notice 
of  the  use,  and  consequently  the  trust  would  have  remained. 
Hence,  it  may  be  collected,  that  to  every  use  at  common 
law  there  were  two  inseparable  incidents;  a  privity  in 
estate,  and  a  confidence  in  the  person ;  and  where  either 
of  these  failed,  there  could  be  no  use. 

The  notion  of  an  use  appears  to  have  been  transplanted  Origin  of  uses, 
into  England  from  the  civil  law,  about  the  close  of  the 
reign  of  Edward  3  ^  by  means  of  the  foreign  ecclesiastics, 
who  introduced  it  to  evade  the  statutes  of  mortmain,  by 
obtaining  grants  of  lands,  not  to  their  religious  houses 
directly,  but  to  the  use  of  the  religious  houses  ^ :  which  the 
clerical  chancellors  of  those  times  held  to  he^fideicommissa, 
and  binding  in  conscience;  and  therefore  assumed  the 
jurisdiction  which  Augustus  had  vested  in  his  praetor,  of 
compelling  the  execution  of  such  trusts  in  the  Court  of 
Chancery.     And,  as  it  was  the  most  easy  to  obtain  such 
grants  from  dying  persons,  a  maxim  was  established,  that 
though  by  law  the  lands  themselves  were  not  devisable, 
yet  if  a  testator  had  enfeoffed  another  to  his  own  use,  and 
80  was  possessed  of  the  use  only,  such  use  was  devisable 
by  will.     And  though  this  evasion  was  crushed  in  its  in* 
fancy,  by  statute  15  Rich.  2,  c.  5,  with  respect  to  religious 
houses  \  which  enacted,  that  lands  so  purchased  to  uses 
should  be  amortised  by  licence  from  the  crown,  or  sold  to 
private  persons,  and  that  uses  should  in  friture  be  subject 
to  the  statutes  of  mortmain,  and  be  forfeitable  like  the  land 
itself;  yet,  the  idea  being  once  introduced,  however  fraudu- 
lently, it  ailerwards  continued  to  be  often  innocently,  and 
sometimes  very  laudably,  applied  to  a  number  of  civil  pur- 
poses :  particularly  as  it  removed  the  restraint  of  alienations 

*  Stat,  go  Edw.  3,  c.  6 ;        *  Ibid.  272 ;  and  statute 
1  Rich.  2,  eg;  1  Itep.  139.     7  Rich.  2,  c.  12. 
«  See  2  Blac.  Com.  271. 

VOL.    Ill,  L  L 
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US£S.        by  ^ill^aud  pennitted  the  owner  of  lands  in  his  l^timeto 

make  various  designations  of  their  profits,  as  prudence,  or 

justicei  or  family  convenience,  might  from  time  to  time 
require ;  till  at  length,  during  our  long  wars  in  France  and 
the  subsequent  civil  commotions  between  the  houses  of 
York  and  Lancaster,  uses  grew  almost  universal,  through 
the  desire  that  men  had  (when  their  lives  were  continually 
in  hazard)  of  providing  for  their  children  by  will,  mid  of 
securing  their  estates  &om  forfeitures,  when  each  of  the 
contending  parlies,  as  they  became  uppermost,  alternately  . 
attainted  the  other.  'Nyherefoi^e,  abo||t  the  reign  of  £dw.4y 
(before  which  time,  Lord  ]^con  remark^  ^,  there  a|:e  not 
six  cases  to  be  found  relating  to  the  doctrine  of  uses)  the 
couits  of  equity  began  to  reduce  them  to  something  of  a 
regular  system. 
Properties  of  «n  The  chief  properties  of  an  use  at  the  common  law  were, 
h^^q!'^^     1.  That  it  was  alienable.    2.  That  it  was  descendible. 

3.  That  it  was  devisable.    4.  Thftt  it  was  not  extendible ; 
or  assets.    5.  That  it  was  not  forfeitable.    A^  6.  That 
a  woipan  was  not  dowable  of  an  use  '• 
Use  was  alien-       Before  the  statute  of  l  Rich.  3,  c.  1,  the  ceshd  que  tue 

had,  at.  common  ]ac9f,  neither  jus,  in  re,  nor  ad  rem ;  for  the 
feoffee  possessed  hot  oqly  the  whple  edtate  in  the  land, 
but  had  also  the  power  to  convey  and  dispose  of  it  at 
pleasure,  only  that  if  the  feoffee  broke  his  trusty  the  cestui 
que  use  had  remedy  against  him  by  subpoena  in  Chancery'. 
But  though  at  common  law  iixexestui  que  use  had  no  power 
over  the  land,  yet  he  might  alien  the  use,  because  eveiy 
one  might  dispose  of  the  rights  which  were  in  him ;  or  be 
might  prefer  a  bill  in  Chancery  to  make  the  terre-tenant 
execute  the  use  in  himself^;  or  make  such  other  convey- 

•  On  Uses,  313.  «  See  1  Co.   132,  a;    1 

'See  Co.   Lit.    271,  b.  Saund.  2^,  73;  Cru..i4, 25. 

n.  (1) ;  Bac.  Ab.  Use  and  ^  Gilb.  Law  of  Use|»,  26; 

Trusts;  Saund.  Uses;  Cm.  Bac. Uses,  16;  Plow.  351. 

on  Uses ;  2  Blac.  Com. .271. 
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anted  atf  he  might  dtrect^  but  still  the  alienee  or  purchaser        uses. 
was  in  the  same  precarious  situation,  with  respect  to  the  — — — — 
feoffees^  as  the  cestui  que  use  himself  was,  for  he  could  not 
dispose  of  the  possession  of  the  land  without  the  permis- 
sion of  the  feoffee,  or  a  suit  in  Chancery ;  and  even  if, 
with  the  consent  of  the  feoffee,  the  cestui  que  use  had 
entered  and  made  a  feoffment  of  the  lands,  this  would  not 
have  been  good  to  pass  the  legal  estate  to  the  feoffee ;  • 
because  the  cestui  que  use,  not  having  the  freehold  in  him, 
could  not  pass  it  to  another. 

To  remedy  these  inconveniences,  the  statute  i  Rich.  3,  Use  alieaabie 
was  passed,  which  gave  cestuis  que  tise  an  immediate  power  c  1. 
of  alienation,  without  the  concurrence  of  the  feoffees  ^  ' 

sdly ;  The  next  property  of  an  use  was,  that  it  was  not  * 

descendible,  as  will  be  shown  under  the  head  of  Descents. 

3dly ;  An  use  was  devisable,  as  will  appear  Under  the 
title  Devise. 

4thly;  An  use  was  not'  extendible;  nor  was  it  assets.  Um  not  extent 

•  diblQ  i  nor 

The  relison  that  an  use  was  not  extendible  was,  that  assets. 
there  could  be  no  process  *at  law  but  upon  estates  at  law ; 
and  usies  weie  merely  creatures  of  equity,  on  which  the 
common  law  could  award  no  execution ;  and  they  were 
not  assets,  because  they  were  in  the  course  of  inheritance 
,to  the  heiPyand  not  to  the  executors'^. 

5thly ;  An  use  was  not  forfeitable  for  felony  or  treason.  Vae  not  forfeit. 

An  use  in  fee  could  not  be  forfeited  for  felony,  because  '  ^- 
in  ca^e  of  felony  the  lands  were  cast  on  the  lord  of  whom 
they  were  holden,  for  want  of  heirs ;  but  an  use  was  holden 
of  nobody  ^  NeitheF,r  for  the  same  reason,  could  it  be 
forfeited  for  treason,  for  tenures' were  forfeited  by  reason 
of  the  breach  of  fidelity  and  duty  to  the  lord,  and  cbnse- 

^  GUbett's  Law  of  Uses,  Chan.  Cases,  14^  Pratt  v. 

vj.  Colt,  Id.  ia8. 

^  €kudUig^sc9Ae%  1  Rep.  '  Hard. 466, 467,488,489; 

121,  b;   Bennet  v.  Box,  1  Qilb.  Law  of  Uses,  38. 
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USES.         quendy  all  breaches  of  allegiance  forfeit  the  estate  to  the 
Kingy  from  whom  it  originally  came*. 
No  dowtr,  or         6thly,  A  woman  was  not  dowable  of  an  use,  for  the  pri- 
ustf.  vilege  of  dower  was  only  to  the  wives  of  freeholders.  Now 

an  use,  being  no  freehold,  was  not  within  the  law.  Nor 
had  the  cestui  que  use  any  legal  seisin  of  the  land,  which 
was  requisite  to  give  dower  (i).  Nor  could  a  husband  be 
tenant  by  the  curtesy  of  an  use  ". 

-Such  were  the  properties  of  uses  at  the  common  law,  and 
by  the  statute  of  Rich.  3 ;  but  that  statute,  although  it  had  ' 
a  very  equitable  beginning,  yet,  in  its  construction,  it  intro- 
duced many  unforeseen  inconveniences,  and  subverted,  in 
many  instances,  the  institution  and  policy  of  the  ancient 
common  law ;  for  estates  passed  by  way  of  use,  from  one  to 
another,  by  bare  words  only,  without  any  solemn  ceremony, 
or  permanent  record  of  the  transaction,  by  which  means 
third  persons,  who  had  right,  knew  not  against  whom  to 
bring  their  actions  ^  Uses  likewise  passing  by  will,  the 
heirs  were  disinherited  by  the  inadvertent  words  of  dying 
persons.  Lords  also  lost  their  wardships,  relfefsj  mar- 
riages, and  escheats :  for  the  trustees  letting  cestui  que  tise 
continue  the  possession,  the  real  tenants  that  held  the 
lands  could  not  be  discovered.    The  King  likewise  lost 

'"Hard.  492,  495;  Oilb.  27  Hen.  8,,  e.  10;    1  Ren. 

Law  of  Uses,  39.  1 23, 1 24 ;  1  And.  323 ;  Popn. 

"  1  Co.  122,  a.  73;  Gilb.  Law  of  Uses,  72., 
^  See  the  preamble  to  stat. 


(1)  And  hence  it  became  a  practice,  for  the  father  and 
friends  of  the  woman,  to  procure  the  husband  to  take  an 
estate  from  the  feoffees,  or  others  seised,  to  his  own  use  for 
life,  and  then  to  the  use  of  his  wife  for  life,  before  or  after 
the  marriage,  which  we  have  seen  was  the  original  of  join- 
tures. But  after  the  27  Hen.  8,  for  transferring  uses  into 
possession,  the  wives  would  have  been  entitled  to  their 
dower  of  the  husband's  seisin,  as  well  as  to  their  jointure, 
which  occasioned  the  adding  of  the  branch  conceming 
jointures  to  the  27  Hen.  8.  See  1  Co,  122,  a;  Gilb.  Uses,  85. 
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the  estates  of  aliens  and  criminals,  for  they  made  their        uses. 
friends  trostees,  who  kept  possession,  and  secretly  gave  " 

them  the  profits^  so  that  the  use  was  undiscovered.    Pur- 
chasers were  insecure,  for  the  alienation  of  cestui  que  use 
in  possession  was  at  common  law  a  disseisin,  and  though 
the  1  Rich.  3,  c,  i«  gave  him  power  to  alien  what  he  had, 
yet  the  feoffees  might  still  enter  to  revest  a  remainder  or 
contingent  use,  which  were  never  published  by  any  record 
or  livery  by  which  the  purchaser  could  know  of  them. 
*  Estates  likewise  created  by  law  in  consideration  of  mar- 
riage, such  as  tenancies  in  dower  and  by  curtesy,  were 
defeated,  notwithstanding  the  1  Rich.  3.    Add  to  these, 
that  the  use  was  not  subject  to  the  payment  of  debts ; 
and  many  lost  their  rights  by  perjury,  in   averment  of 
secret  uses.      And    lastly,    uses  might    be    aliened    in 
mortmain. 

To  remedy  these  inconveniences,  the  legislature  framed 
the  statute  27  Hen.  8,  c.  10,  which  enacts, 

§  1.  That,  "  Where  any  person  (1)  or  persons  stand  or 
be  seised  (2),  or  at  any  time  hereafter  shall  happen  to  be 
seised  of  or  in  any  honors,  castles,  manors,  lands,  tene- 
ments, rents,  services,  reversions,  remainders,  or  other 
hereditaments  (3),  to  the  use,  confidence,  or  trust,  of  any 
other  person  or  persons,  or  of  any  body  politic,  by  reason 


(1)  The  word  (person)  excludes  all  corporations.  Lord 
Bacon's  Reading  on  the  Statute  of  Uses,  334,  335. 

(2)  This  word  (seised)  excludes  chattels  and  rights.  It 
likewise  excludes  contingent  uses,  because  the  seisin  can- 
not be  but  to  a  fee-simple  of  an  use,  and  when  that  is 
limited,  the  seisin  of  the  feoffee  is  spent.  Lord  Bacon's 
Reading  on  the  Statute  of  Uses,  335. 

(3)  This  word  (hereditaments)  is  to  be  understood  of 
those  things  whereof  an  inheritance  is  in  esse ;  for  if  I 
grant  a  rent-charge  de  novo  for  life  to  an  use,  this  is  good 
enough  ;  yet  there  is  no  inheritance  in  being  of  this  rent. 
It  likewise  excludes  annuities  and  uses  themselves ;  so 
that  air  use  cannot  be  to  an  use.  Lord  Bacon's  Reading 
on  the  Statute  of  Uses,  335. 

LL  3 
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USES.        of  any  bargaini  sale,  feoffment,  fine,  recovery,  coveaant, 

■  contract,  agreement,  will,  jot  otherwise  by  any  maimer  of 

means,  whatsoeyer  it  be ;  in  every  such  case,  all  and  every 
such  person  and  persons,  that  have  or  shall  have  any  such 
use  or  trust  in  fee-simple,  tail,  £3r  life,  or  years,  or  o&er- 
wise,  ,or  any  use,  confidence,  or  trust,  in  remainder  or 
reverter  (i),  shall  irom  thenceforth  stand  and  be  teised, 
and  be  deemed  and  judged  in  lawful  seisin,  estate  snd 
possession  (2)  of  and  in  the  same  honors,  &c.  to  all  in- 
tents, constructions,  and  purposes  in  the  law,  of  and  io 
such  like  estates  as  they  had  or  shall  have  in  the  vae, 
trust,  or  confidence  of  or  in  the  same;  and  the  estate, 
title,  right,  and  possession  that  was  in  such  person  or  per- 
sons that  were  or  hereafter  shal}  be  seised  of  any  lands, 
tenements,  or  hereditaments,  to  the  use,  confidence,  or 
trust  of  any  such  person  or  persons,  or  of  any  body  politic, 
be  from  henceforth  clearly  deemed  and  adjudged  to  be  in 
him  or  them  that  have  or  hereafter  shall  have  any  such 
use,  confidence,  or  trust,  after  such  quality,  manner,  form, 
and  condition,  as  they  had  before  in  or  to  the  use,  confi- 
dence, or  trust  that  was  in  them." 

§  2.  '^  Where  divers  persons  shall  be  jointly  seised  to 
the  use  or  trust  of  any  of  them,  those  who  shall  have  such 
use  or  trust,,  shall  be  adjudged  to  have  only  such  estate, 
possession,  and  seisin  of  the  lands^  8cc.  as  thev  had  in  the 
use  or  trust,  saving  to  all  persons  other  than  those  which 
be  seised  to  any  use  or  trust,  all  right/'  &c. 


(1)  The  statute  having  spoken  before  of  uses  in  fee- 
simple,  in  tail,  for  life  or  years,  adds,  "  or  otherwise,"  (in 
remainder  or  reverter)  by  which  it  is  manifest,  that  the  first 
words  are  to  be  understood  of  uses  in  possession.  Lord 
Bacon's  Reading  on  the  Statute  of  Uses,  337. 

(2)  The  words  (lawful  seisin,  estate,  and  possession)  in- 
tended not  a  possession  in  law  only,  but  a  seisin  in  tail; 
not  a  title  to  enter  the  land,  but  ^n  actual  estate.  Lord 
Bacon's  Reading  on  the  Statute  of  Uses,  338. 
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§  3.  ''  Also  saving  to  all  those  petsons  which  shall  be        usss. 
leised  to  any  use,  all  such  fonner  rights  as  they  might   *-'— — ^- 
have  had  to  thisir  own  proper  U8(s(i)/' 

§  4.  "  Where  any  be  seised  to  ahy  use  or  intent  that 
another  shall  have  a  yearly  rent  out  of  the  same  lands, 
ces/tft  que  nte  of  the  rent  shall  be  deemed  in  the  possession 
and  seisin  thereof,  of  like  estate  as  h^  or  she  had.  in  the  use 
of  the  rent^ 

The  design  of  this  statutfe  appears  to  have  been  utterly 
to  abolish  and  destroy  the  pernicious  conveyance  to  uses ; 
and  the  means  taken  to  do  it  Wad  to  make  the  posses- 
sion £adl  ih  with  the  use  in  the  stoie  manner  as  the  use 
was  limited;  and  where  they  were  all  freeholds,  it  was 
thought  they  would  be  subject  to  the  rules  of  com- 
mon law,  but  the  method  has  not  answered  the  legisla- 
ture's intent,  for  it  has  introduced  several  sorts  of  con- 
veyances, quite  new  and  opposite  to  the  rules  of  common 
law ;  for  now,  wherever  an  use  is  raised,  the  statute  gives 
cestui  que  use  the  possession ;  so  that  it  is  only  necessary 
to  form  an  use,  and  the  possession  passes,  without  any 
livery  or  record,  and  the  reversion,  without  the  attorn- 
ment of  particular,  tenants;    and  now  the  use  (by  the 

V  See  Co..  lit.  271,6.  iii.  4. 

(1)  This  saving  preserves  to  the  feoffee  to  uses  all  such  . 
estates  which  he  nas  in  the  lands  to  his  own  use,,  and 
which  would  otherwise,  by  the  rules  of  the  common  law, 
have  been  destroyed  by  the  conveyance;  as  if  the  convey- 
ance be  made  to  a  lessee  for  years,  ot  the  lands  to  uses, 
the  term  will  be  saved  by  the  statute,  although  it  would 
otherwise  have  merged  in  the  fee.  7  Co.  19  b,  20  a;  CAey- 
ney's  case.  Mo.  ig6,  pi.  345;  2  And.  pi.  g,  S.  C.  So  where 
lands  were  conveyed  to  a  lessee  for  a  term,  to  the  use  of 
him  and  his  heirs,  to  the  intent  that  he  might  be  tenant 
to  the  pnedpe  for  suffering  a  recovery  to  uses ;  it  was 
held,  that  the  term  was  not  prejudiced,  for  though  mei^ed 
at  law  by  its, union  with  the  fee,  yet  it  was  saved  by  the 
statute,  which  viras  not  to  destroy  but  to  preserve  prior 
estates.  Ferrers  and  another  y.  lermar,  Cro.  Jac.  643; 
Cook  V.  Fountain^  1  Vent.  195,  200,  S.  P. 

L  L  4  ■ 
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name  of  trust,  which  were  one  and  the  same  before  the 
Btatnte)  remains  separately  in  some  person,  and  the  pos- 
session separately  in  another,  as  it  did  before  the  statate. 
So  that  the  principal  use  of  the  statute  37  Hen.  8,  espe- 
cially upon  fines  levied  to  uses,  is  not  to  bring  together  a 
possession  and  usey  but  to  introduce  a  general  form  of 
conveyance,  by  which  the  conusors  of  the  fine,  who  in 
this  case  are  as  donors,  may  execute  their  .intents  and 
purposes  at  pleasure,  either  by  transferring  their  estates 
to.  strangers,  or  by  enlarging,  diminishing,  or  altering 
them,  to  and  amongst  themselves,  without  observing  that 
rigour  and  strictness  of  law  for  the  possession  of  the  conn- 
see,  as  was  requisite  before  the  statute  "i. 

But  before  we  consider  the  particular  alterations  intro- 
duced in  the  mode  of  conveying  property  by  the  27  Hen.  8, 
it  may  be  necessary  to  premise  in  general,  that,  since  the 
statute,  the  limitation  of  uses  is  in  many  cases  governed 
by  the  rules  of  law.  As  if  a  feofiment  be  made  to  the  use 
of  J.  5.  and  his  heirs  male  lawfully  begotten,  with  remain- 
der over;  this  does  not  pass  an  estate^tail,  but  a  fee- 
simple,  since  the  statute ;  for  since  the  statute  has  brought 
uses  into  possession,  they  ought  to  be  governed  by  the 
rules  of  estates  in  possession,  as  to  the  words  that  are 
essential  to  the  creating  such  uses.  Now  if  there  be  no 
words  essential  to  the  creating  of  sui  estate,  there  is  no 
such  estate  at  common  law,  and  the  statute  has  not  abro- 
gated  the  common  law  so  far  as  to  allow  an  estate  in  being, 
without  words  necessary  to  create  it;  and  here  nobody  is 
limited  firom  whence  the  heirs  of  the  tail  may  proceed. 
-Also,  no  fee-simple  can  be  created  in  uses,  without  the 
word  heirs,  since  the  statute,  for  the  same  reason'. 

In  some  cases,  however,  the  statute  operates  against 
the  rules  of  law.    As,  if  a  man  make  a  feofiment  in  fee. 

'     Dixon     v.    Harrison,        '  Qilb.  Law  of  Uses,  75 ; 
Vaugh.  50 ;  and  see  Co.  Lit.    1  Rep.  17,  b. 
a 7 1 ,  b.  iii. ;  Gilb.  Uses,  73. 
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to  the  use  of  il.  in  fee,  but  upon  payment  of  loo  /.  or  any        USliSb 
other  contingency,  to  the  use  of  B.  in  fee,  if  the  con*  ' 

tingency  happen,  the  fee  shall  be  executed  in  JB.  for 
though  according  to  the  rules  of  common  la^,  a  fee  can* 
not  be  limited  on  a  fee,  because  a  fee-simple  is  the  largest 
estate  that  can  be  limited,  and  therefore  will  not  bear  a 
remainder  over,  by  way  of  limitation ;  and  though  this 
cannot  be  construed^  conditional  estate,  because,  to  avoid 
maintenance,  the  coinmon  law  allows  no  stranger  to  take 
advantage  of  a  condition ;  yet  the  necessities  of  commerce 
and  family  settlements  induced  the  Court  of  Chancery  to 
pass  by  this  rule,  and  the  statute  has  executed  the  pos* 
session  in  the  same  manner  and  form  as  the  party  had  the 
use^  Now  since  he  had  but  a  conditional  fee  in  the  use 
before  the  statute,  he  cannot  have  an  absolute  and  uncon- 
ditional estate,  since  the  statute;  for  that  would  be  to 
set  up  an  estate  directly  contrary  to  the  express  words  of 
the  act*. 

II.  Who  may  be  seised  to  an  Use. 

Genebally  speakii^,  all  persons,  capable  of  taking 
lands  by  feoffment  at  common  law,  and  those  only,  may 
be  seised  to  an  use\  An  alien,  therefore,  cannot  be 
seised  to  an  use,  for  an  alien  could  not  compel  the  feoffees 
to  execute  an  use ;  it  being  contrary  to  the  policy  of  the 
law  that  an  alien  should  plead,  or  be  impleaded,  touching 
lands,  in  any  court  of  the  kingdom  ^  Though,  according 
to  some,  an  use,  being  merely  in  conscience,  equity  might 
direct  the  execution  of  it,  for  the  benefit  of  an  aliens 
According  to  the  better  opinion,  however,  the  king  shall 
have  the  use  of  an  alien  upon  his  purchase ;  for  the 
advantage  a  man  receives  from  his  duty  can  extend  no 

•  Oilb.Law  of  Uses,  77.       Gilb.  Uses,   43;    1  Saund. 

*  See  1  Saund.  62.  Uses,  67. 

«  Style, 21;  iCo.  122, a;        *  Al.    14;     22  Hen-    7, 
Pop.  72 ;  Roll.  Rep.  382 ;    28,  a. 
King  V.  Boys,  Dy.  283,  b ; 
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USES         further  than  the  obligation  of  that  daty  reaches,  but  the 
— '  allegiance  of  an  alien  ia  temporary^  so  therefore  iafais 

property ;  and  since  he  is  incapable  of  perpetaalness  of 
subjection,  he  cannot  be  protected  in  any  estate  that  is  of 
perpetual  continuance ;  and  the  inconvenience  is  the  same 
if  this  be  a  freehold  at  law,  or  a  trust  ^. 

Bodies  politic  or  corporate  are  not  capable  of  being 
seised  to  an  use,  without  the  king's  licence,  becans^,  says 
Gilbert,  being  framed  at  the  will  o^  the  king,  they  are  no 
frtftfaer  capable  liian  according  to  his  will,  which  iS,  that 
they  sbould  purchase  for  the  common  benefit,  and  the 
ends  of  their  creation,  and  not  in  trust  for  others,  and 
being  incorporate,  the  Court  of  Chancery  bad  no  process 
on  the  persons  to  compel  them  to  discharge  their  trust'. 
And  to  these  reasons  may  be  added^  since  the  statnte  of 
uses,  that  that  statute  mentions  only  ''  persons,'^  which 
is  not  apjdicable  to  a  coiporation. 

Neither  can  the  king  or  queen  be  seised  to  an  use, 
imless  by  matter  of  record  \  because  there  is  no  meant 
to  compel  them  to  perform ;  for  the  Chancery  has  only  a 
delegated  power  from  the  king  oyev  the  eonsctencies  of  his 
^  subjects;  and  the  king,  moreover,'  who  is  the  mdrenil 

jodge  of  property,  ought  to  be  perfectly  indiflfistent,  and 
not  to  take  upon  him  the  particular  defence  of  any  *  mai/a 
estate,  as  a  trustee  ^  Upon  which  prindple,  when 
Bichard  IIL  (who  when  Duke  of  Gloucester  haii  been  fie- 
quently  made  feoffee  to  uses),  ascended  the  throne,  he 
would  fattve  been  entitled  to  hold  aU  each  laekls  discharged 
d  the  uses ;  wberefere,'td  obviate  so  notoHrions  an  injastice, 
aa  act  of  parfiament  was  immediaiely  paeseii^  whieh 

7  AL  61 ;  Style>40 ;  Hard.       *  Bee.  Uses>  57,  to;  Plow. 

196-  238(e). 

•  rC!o,  ia«;    Pop.  7«;  .**  Pop.  73;    Hard.  468; 

Plow.  538 ;    Bro.  Feoff.  tx>  Roll.  Rep,  33a ;.  Bro.  Feoff. 

UseS|.^8,«.  10  ;>  Gilb.  Uses,  to  Uses,  338,  s.  17;  Bac. 

5f  43 ;  Cru.  22 ;  Shep.  Touch.  Uses,  57. 

509«  ^  1  RjKsh.  8^  0.5. 
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enacted,  that  when  Ute  king  stood  solely  enfeoffed  to       USHS» 
naes,  the  estate  itoelf  sboiild  vest  in  the  eeshd  que  iiie,  in  *-*"*'"-***-^ 
like  manner  as  he  had  the  use ;  and  that  where  he  was  so 
enfeoffed  jointly  with  others^  they  should  vest  in  the  other 
feoffees,  as  if  he  had  not  been  named. 

It  was  formerly  hdd,  that  tenant  in  tail  conld  not  be 
seised  to  an  use^  because  the  statute  of  uses  did  not  mean 
to  execute  any  ttse  but  that  which  might  be  ktwiully  com* 
polled  to  be  executed  before  the  statute,  and  this  could 
not  be  of  an  estate^tail^  for  the  Court  of  Chancery  could 
not  coao^el  him  at  the  common  law  to  execute  the 
eatate,  as  that  would  be  compelling  him  to  do  a  wrong  '• 
But  this  doctrine  is  now  exploded,  and,  indeed,  the 
consequwces  would  b«  very  serious,  were  it  still  to  pre- 
vail ;  for,  as  Mr.  Cruiaehas  observed,  in  his  valuable  little 
Treatise  upon  Uses,  siofce  tenants  in  tail  have,  ever  since 
the  time  of  Lord  Coke,  been  in  the  practice  of  con* 
veying  their  estates  to  persons,  and  their  heirs,  for  the 
purpose  of  making  thent  tenants  to  the  pracipe,  by  con« 
veyances  opevating  by  the  statute  of  uses ;  if  it  were  to  be 
hcMeo,  that  tenant  in  taiil  could  not  be  seised  to  an  use, 
siiAOSt  all  the  reooveriea  which  have  been  sufiered  for  the 
ast  century,  would  be  yoiid  for  want  of  a  good  tenant  to 
the  pr<Bcipe^* 

So  tenant  for  life  may  sdso  be  seised  to  an  use,  hut 
determinable  together  with  the  legal  estate,  transferred  by 
the  statute,  upon  his  decease  '. 

But  a  disseisor,  abator,  or  intruder,  cannot  be  seised 
to  an  use,  for  they  take  it  under  no  trust,  but  defeat  the 
estate  to  which  the  trust  was  subjoined,  and  the  Court  of 

•  '  Cooper  V.  Franklin,  Jenk.  Bac.  Uses,  57,  and  Seymour's 

Cent..  5^  c.  1 ;  Cro.  Jao.  400,  qtse>  1,0  Co.  95. 

S.  C;  3  Bulstr.  184,  S.  C. ;  •  See  1  Saund.  95. 

Go*.  26a  S.  C;  Moor,  848,  '  See  Dy.  286^  a ;  Crowv 

per  nom  Carrier  y.  FranUiih  le^%.  ca^e,  Cro..  iSUz-  721 ; 

SeeGUb.Uses^ 205^1  Saund.  Cro.  Qar^..  23.1c 
91  \  Cru.Use8|49.  Seicontra, 
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USES.        Chancery  has  no  power  to  try  the  right  of  inheritance 

' between  them,  for  the  right  of  such  a  title  is  triable  only 

at  common  law. 

A  lord  by  escheat  shall  not  be  seised  to  an  use,  because 
he  is  in  by  a  title  paramount,  and  seised  of  an  esti^  an- 
tecedent to  that  to  which  the  use  is  annexed*. 

Tenant  by  the  curtesy^  and  tenant  in  dower,  cannot, 
moreover,  be  seised  to  uses,,  because  they  come  to  these 
estates  by  the  disposition  of  law,  for  the  advancement 
and  encouragement  of  matrimony;  and  those  estates  are 
given  them  for  their  own  maintenance,  and  are  con- 
sequently, exclusive  of  all  uses  for  the  advantage  of  other 
peopled 

According  to  some  authorities,  however,  a  tenant  in 
dower  may  be  seised  to  an  use,  for  a  tenant  in  dower 
claims  by  the  marriage  agreement,  and  a  sufficient  pro- 
vision is  made  for  her  by  law,  which  is  a  third  part  of 
his  estate ;  and  since  a  private  contract  is  the  original  of 
her  title,  she  continues  the  estate  of  her  husband  as  he 
purchased  it,  and  under  the  same  trust  and  agreements  ^ 

An  occupant  may  be  seised  to  an  use,  for  an  occupant 
continues  the  estate  of  tenant  for  life,  as  his  substitute, 
and  so  must  take  it  as  he  had  it  ^. 

So  neither,  as  we  have  before  seen,  can  a  copyholder 
be  seised  to  an  use  of  his  copyhold  estate  ^         j^ 

III.  What  Kind  of  Property  may  be  conveyed 

BY  Way  of  Use. 

All  lands  and  inheritances,  except  copyholds,  whether 
corporeal  or  incorporeal,  in  possession,  reversion,  or  re- 
mainder,  if  local,  as  rents  in  esse^  advowsons  in  gross, 
common  for  so  many  beasts,  liberties,  visible  or  local 

s  1  Rep..  1S2,  a.  129,  b.  Bro.  F.  to  Uses,  338,  s.  10; 

139,  b ;  Bro^  Feoff.  338,  a ;  Oilb.  Uses,  11. 

1  Roll.  122.  ^  Hard.  468 ;  Bro.  Feoff. 

^  1  Co.  12«;  Oilb.  Uses,  17.  to  Uses,  338,  a,  s.  10. 

^  Hard..  462,  469;  Co.  lit.  ^  Co.  Copyh.  s.  54 ;  Gilb. 

239;    1  Rep.  122,  centra;  Ten.  182. 
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franchises,  may  be  convey edf  by  way  of  use  °.    But  no        USES, 
inheritances  personal,  which  have  no  relation  to  lands  or  — — — ■ 
local  hereditaments,  as  annuities  or  the  like,  can  be  con-, 
veyed  by  way  of  use '^^    A  seigniory,  however,  consisting 
of- homage  and  fealty,  the  service  being  merely  personal, 
and  to  be  performed  by  the  person  of  a  man,  and  resting 
in  feasance,  may  be  granted  to  ari  use  in  respect  of  the 
possibility  that  the  tenancy  may  escheat,  which  periiaps 
never  will  be ".    So  a  stewardship  or  bailiwick  in   fee- 
simple  of  a  manor  may  be  granted  to  an  use,  being  per- 
sonal offices  in  point  of  service  '.     So  a  liberty  of  retoma    - 
brewump  which   is  personal,  consissting  'in   execution  of 
process^.     So  of  a  shrievalty  of  a  cK)unty'.    And  though 
it  is  said  that  a  trust  cannot  be  raised  out  of  a  trust,  and 
therefore  a  bargain  and  sale  by  deed  indented  and  enrolled 
cannot  be  limited  to  an  use,  becamie  an  use  cannot  be 
limited  to  an  use,  yet  notwithstanding,  when  a  man  is 
seised  of  an  estate  of  inheritance  of  an  office  holden 
by  grand  serjeanty,  wherein' there    is   required  trust  in 
the  person,  an  use,  which  is  a  pernancy  of  the  profits 
belonging  to  that  office,  may  be  raised  out  of  the  estate 
of  inheritance,  otherwise  no  land  hodden  by  grand  ser- 
jeanty could  be  transferred  to  an  use,  ,nor  any  use  raised 
out  of  the  same  '• 

Neither  can  things  which  are  mere  rights  be  conveyed  by 
way  of  use,  as  conunons,  8cc.  ways  in  gross ;  for  a  man  cannot 
walk  over  ground  to  the  use  of  a  third  person  ^  Thus, 
where  in  case  the  plaintiff  declared  that  the  defendant 
seised  in  fee  of  the  lands  over  which  there  was  a  way,  and 

. «  Sir  Wm.  Jones,  127,  by  ^  P^  Crew,  Ch..  J.  Jones, 

Doddridge,  J-  in   Pari,  in  118,  m   Lord  WiJloUshby's 

Lard  Wuiougkbi/s  C3se.  ^^^^f    ^^^^    ^    r^ed,    4a 

n  Tj    ju'A  ^*-  ^»  K-  ^  *^*c  Countess 

»  Id.  Ibid.  ^  Warvncie^  cas  e. 

•  Per  Crew,  Ch.  J.  SirWm.  r  Id.  Ibid. 

ioneH^iiT, vsKLordWillough''  •  Id,  Ibid. 

2^8 'case.  *  Sir  Wm.   Jbnes,    127; 

^  Id.  Ibid.  Gilb.  Law  of  Ufies,  281. 
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USES.  of  otflier  laiids>  by  indentare  of  borgaiii  and  sale  enrotted, 
"  c&areyed  his  lands  to  J.  S.  in  fee,  with  a  way  ore*  lus 
lands,  and  that  J.  S.  leased  the  premises  to  the  plaintiffi 
and  that  the  defendant  diisturbed  him.  The  cofirt  ^ere  all 
of  opinion,  diat  by  this  bargain  and  sale,-  the  land  only 
passed,  and  not  a  way  over  the  same,  because  nothing  bat 
the  use  passed  by  the  deed,  and  there  cannot  be  the  use  of 
a  thing  which  is  not  iu  tsae,  as  a  way,  common,  8&o^  newly 
created,  and  imtil  they  are  created,  no  use  can  be  raised  by 
bargain  and  sale,  and  consequently  nothing  passed  by  the 
indentare  ".  And  moifeover,  by  the  operation  of  the  bar- 
gain and  sale,  the  use  b^bg  first  vested  in  the  bargainee, 
there  vs  no  previous^  tmsting  seisin  of  the  right  of  way  out 
of  which  the  use  caiv  arise  ^. 

But  yet  the  grant  of  a  rent-charge  de  novo  to  uses,  is 
good  within  the  statv lie',  because  the  land  is  the  seisin 
out  of  which  it  arise:  $. 

IV.  Of  the  BiEquisites  to  raise  an  Use. 

The  requisites  to  create  and  execute  an  use  by  the 
statute,  we  have  see  n,  are,  that  there  must  be  a  person  m 
esse  capable  of  standing  seised  to  an  use;  an  use  iHesse\  a 
tiling  capable  of  being  holden  to  an  use,  and  a  good  seisin 
in  the  feoffee. 

The  necessity  of  there  being.a  ces/ta  que  me^  or  pei^n 
for.  whosei  use  the  feoffee  is  seised*  leads  to  an  inqjoiry  into 
what  penions  and  iTot  whose  benefit  the  statute  wiU  execute 
the  use.  As  to  which,  the  rule  may  in  gteeral  be  said  to 
be  the  same  as  with*  respect  to  persons  capable:  of  beni^ 
seised  to  \  m  use ;  viz.  all  persons  capable  of  taking  lands  to 
u&es  by  aiiy  common  law  conveyances  may  ako  be  sntm 
que  use,  eit  her  in  fee-simple,  fee-tail^  for  life,  y^arr,  or  other- 
wise,, and.. either  in. possession,  remainder,  (Us  reversion. 
But  in  geniBT&l;  it  is  essentiid  that  the  cestui  que  we  should 

■  Bewdly  y.BrOdWyi  Cro.  *  i  Saund.  tirfetf,  na  ; 
^^*  189^  pi.  13:  Cro.  Jac.  189. 

^  Bac.  Uses,  43. 
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be  a  difierent  person  from  the  person  seised  to  the  use,  aa  ^       XliBSb. 

man  cannot  be  seised  of  lands  to  the  use  of  himself  under 

this  statute ;  the  words  of  the  statute  being,  *'  when  any  per- 
son shall  b^  seised  to  the  use  of  or  in  trust  for  any  other 
person."  A^  the  whole  scope  of  the  statute,  a»  Lord 
Bacon  observes  *,  was  to  the  common  law,  and  never  tp. 
intermeddle  where  that  had  executed  an  estate.  Where, 
therefore,  the  person  seised  to  the  use,  and  the  ceUtd  que  use^ 
is  one  and  the  same  person,  he  takes  by  the  common  law 
and  not  by  the  statute  *.  Hence,/?^  Holt,  Ch«  J.  if  a  fine  be 
levied  to  a  man  and  his  heirs ;  in  this,  case,  he  shaU  take  hy^ 
th^  common  Jaw,  and  not  by  way  (^  use  under  the  statute  ^ 

In  some  cases,  however,  in  orden  to  give  effect  to  the 
cQnveyance  according  to  the  intent  of  the  parties,  or 
where  thqre  is  a  direct  impossibility  or  impertinency  for 
the  use  to  take  effect  by  the  common  law  %  the  person 
eeised  of  the  use  has  been  considered  to  be  in  by  the 
statute,  although  himself  the  cestui  que  use*  As,  where 
a  man  enfeo9*ed*  lands  in  fee  to  A.  to  the  use  of  A-  and 
the  h^irs.  of  his.body^  it  wa^,  held,  for.  the  benefit  of  the 
issuer  and  to  satisfy,. the  intent  of  the  conveyance,  that 
the  stati|te  divested  the  estate  vested  in  A.  by  the  com- 
mon law,  and  executed  it  in  him  by  force  of  the  statute  ^. 
And  itt  would  be  the  same,  if  A.  covenanted  to  stand  seised 
to  the  use  of  himself  and  the  heirs  of  his  body  ®.  And  if  a^ 
convey^ce  be  madei  by  a  man  to  the  use  of  himself  and 
another,  they  shall  both  take  by  the  statute,  because  the 
intent  is  Ujiat  they  should  take  a  joint  estate,  which  they 
could  uot  d9  if  they  w^e.  cpnstrued  to  take  by  different 
titles 

And  with  tl^e^e  distinctions,  the  king,  although  he  can^ 
not  bci  seised  to  an  u^e,  for  t^e  reasons  before  noticed, 

«  Readi634  ^  Bae..Read.63. 

•  §ee  Jenkins  v.   Yflung,  *  13  Co,  &6;  Bac.  Read. 

Cro.  Car.  230  ;  Meredith  v.  63, 

JoMef,  Ib«  !244«  "  Bac.  Read;  56. 

^  Oilb.  Rep.  17  ;  and  se^  ^  Ibid.  64. 
a  Ca.  Op.  294* 
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USE8.        may^  nevertheless,  be  a  cestui  que  use  <,  so  that  the  con- 
•  veyance  and  declaration  of  uses  be  by  matter  of  record. 

And  so  of  a  corporation '^.  But  in  all  cases^  the  cestui 
que  use  must  be  in  esse  at  the  time  the  use  is  to  take  effect; 
ify  therefore,  it  be  limited  to  a  person  not  in  being,  the 
statute  will  have  no  operation  ^ 

The  third  and  last  requisite  to  give  effect  to  the  statute, 
is,  that  there  should  be  an  use  in  esse,  in  possession,  re- 
mainder or  reversion :  and  when  there  is  a  concurrence 
of  all  the  before-mentioned  requisites,  the  estate  granted 
to,  or  which  was  before  in,  the  feoffee,  is  immediately  (by 
force  of  the  statute)  taken  out  of  the  person  seised  to 
the  use  and  vested  in  the  cestui  que  use;  and  this  estate  is 
not  to  be  considered  as  a  mere  legal  seisin  or  interest, 
but  an  actual  seisin  and  possession ;  not  a  mere  right  to 
enter  into  the  land,  but  an  actual  entry  made  K 
'  It  is  further  necessary,  as  we  now  proceed,  to  show,  that 
there  should  be  a  conveyance  to  the  feoffee,  founded  on  a 
good  consideration,  either  express  or  implied. . 

The  considerations  upon  which  a  deed  for  this  purpose  is 
allowed  to  be  good,  are  marriage,  blood,  and  money;  for 
marriages  being  not  only  for  the  hopes  of  posterity,  bat 
being  likewise  induced  by  the  contracts  and  settlements 
that  are  made  at  the  time,  marriage  contracts  are  allowed 
to  be  valid,  as  being  the  foundation  and  support  of  the 
marriage ;  and  therefore  no  voluntary  deed,  thou^  prior, 
will  be  good  against  them  K 

So  if  a  man  part  with  lands  in  advancement  of  his 
issue,  and  to  provide  for  the  contingencies  and  necessary 
settlements  of  his  family,  the  Court  of  Chancery  will  make 
good  the  conveyances,  though  they  want  the  ceremonies  of 
law ;  for  it  is  the  design  and  intent  of  the  court  of  equity 
to  mitigate  the  severities  of  law,  so  as  they  may  best 
assort  with  the  peace  of  families ;  for  their  establishment 

<  Bac.  R^ad.  60.  i"  Cro.Eliz.46;Bac.Read. 

"»  Ibid.  46. 

'  Ibid.  4a,  6o.  ^  Gilb,  Uses,  47. 
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is  part  of  the  nature  and  end  of  government"^.  Thereforei  USES* . 
if  a  man,  in  consideration  of  natural  love  and  affectioni 
covenant  to  stand  seised  to  the  use  of  his  son  or  brother, 
it  will  raise  an  use".  So  if  a  man,  in  consideration  of 
natural  love  and  affection,  covenant  to  stand  seised  to  the 
use  of  his  son  for  life,  remainder  to  such  woman  as  the 
son  should  marry,  for  Ufe,  remainder  to  the  first  son  of 
the  son  on  such  wife  begotten,  the  estate  limited  to  the 
wife  is  well  raised,  though  the  wife  be  a  stranger  to  the 
consideration ;  for  it  is  for  the  advancement  of  the  pos- 
terity of  the  covenantor;  for  without  a  wife  his  son  cannot 
have  posterity  **.  So  a  covenant  to  stand  seised  to  the  use 
of  the  wife  of  the  brother  of  the  covenantor  is  good,  for 
the  love  which  hebears  to  his  brother  extends  in^his  right 
to  his  wife  ^ 

But  if  a  man  covenant  to  stand  seised  to  a  person,  in 
consideration  that  he  is  an  intim^  friend,  or  school- 
fellow, or  that  he  was  bound  in  a  recognizance,  this  is  not 
good  to  raise  an  use ;  for  the  obligation  that  a  man  has  to 
his  own  family,  is  supposed  by  all  governments  superior 
to  aU  obligations  of  mere  'gratitude ;  and  therefore  the 
Chancery  wiU  not  presume  it  is  the  party's  intention  to 
dispose  of  lands  out  of  the  family  where  any  ceremony  is 
wanting  that  is  necessary  in  law  for  perfecting  the  con- 
tract \  Nor  will  a  covenant  to  stand  seised  to  the  use  of 
a  bastard,  in  consideration  of  natural  love,  be  good;  for 
smce  that  copulation  is  unlawAil,  the  issue  ought  not  to 
have  from  the  government  the  privilege  of  a  lawful  son'. 

Also,  if  a  man,  in  consideration  of  blood,  make  a  deed  ^ 

of  feoffiooent,  with  a  letter  of  attorney  to  deliver  seisin,  and 
no  seisin  be  delivered,  no  use  will  arise ;  for  the  court  of 
equity  must  follow  the  intent  of  the  parties ;  and  they  have 

■  2  Rol.  Abr.  782,  783 ;        p  Plowd.  307. 

•  Both  V.  Sir  H.  WintoH,  '  «  ^°};  ^^:  786 ;  i  And. 
Noy,  laa.  76,  79  5  Co.  Lit.  133,  n.  (8). 

VOL.*  in.  M  K 
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U8BSL  expressed  their  intent  not  to  part  with  the  estate  until 
^  the  ceremony  is  performed*..'  Bnt  if  an  equivalent  bs 
giTen,  though  the  contract  be  not  executed  with  all  the 
formalities  of  law,  yet  in  equity  the  use  of  the  lands  ought 
to  be  in  the  purchaser.  Therefore^  if  a  mlUkf  in  considera- 
tion of  money  expressed  in  the  deed^  seHs  his  land,  and 
gives  a  letter  of  attorney  to  dehver  seisin,  this  passes  the 
use  before  livery ;  because,  the  equity  to  pass  the  me 
arises  from  the  payment  of  the  moneys 

And  if  tenant  for  life  and  the  remainder  man  in  fee, 
make  a  deed  of  feoffinent,  and  a  letter  of  attorney  to 
deKver  seisin,  and  livory  is  made  acoor^ingly,  this  is  good; 
and  the  remainder  shaU  pass  by  the  delivery  of  the  deed ; 
for  when  a  complete  conveyance  appears  at  common  law, 
the  Court  of  Chancery  will  not  intermeddle  with  it*. 

SeUing  ex  pi  ttnakn  supposes  the  trassfooring  a  ri^  of 
something  formoney^  the.  common  medium  of  commeice. 
If,  therefore,  these  be  no  such  considesation,  it  can  be  no 
sale,  though  it  may  be  an  exchange,  a  covenant  to  stand 
seised,  a  grant,  8co. 

Therefore,  if  a  man  bargain  and  sell  hnds  for  d^en 
good  considerations  and  causes^  it  is  void,  unless  money 
be  averred  \  And  if  there  be  a  consideration  of  money 
expressed  in  the  deed,  no  averment  or  evidence  can  be 
admitted  against  it;  for  the  afficmatke  i»  proved  by  the 
deed,  and  it  ia  impossible  in  law  or  equity  tiiat  the  negatiTe 
should  ever  be  proved^  Andif  the  deed  says  far  a  com- 
petent sum  of  money,  it  is  sufficioity  without  avanuig  the 
sum ;  for  if  there  be  any  money  at  ail,  it  ia  a  sale  *. 

But  though  a  man  bargain  and  seH,  in  conaidttatien  of 
so  muoh  money,  to  be  paid  at  a  day  to  cotaae,  the  use 

•  Co.  lit.  49,  a;   a  Rol.        *  i  Co.    176,  a;   Moor, 

Abr.  787.  fiMji  578. 

«  Co.  lit.  49,  a ;   a  Rol.        ^  Moor,  578;   2  Co.  76^ 

Abr.  787 ;  8  Co.  94 ;  March,  Dy.  169. 
60.  ■  Moor,  578. 

"  Qilb.  Uses,  50. 
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paftseii  pireaaody,  and  afUr  the  day  the  party  has  an  actioa       ;J8£S. 

for  thie  moaay ;  for  it  is  a  saloi  if  t|iere  be  money,  whether 

it  be  to  be  p^  pre^^ently  or  hereafter  \ 

Axvd  if  a  mm  convey  lands  to  ain^ther  fpr  the  payment 
of  his  deb^f  and  he  P^ya  d?bt8  to  the  Tslue  c^  the  land, 
he  is  a  purchaser  ^. 

It  appealing  by  the  preamble  of  the  statute  of  usee,  that  Coostractioa  of 
the  intent  of  the  act  was  to  restore  the  anoient  common  law,  uses, 
by  rescuing  it  from  the  subtile  practices  which  had  crept 
in  to  the  subversion  of  the  good  ancieoit  rules  of  the  com* 
num  law  ^*  It  was  held,  upon  the  construction  of  this  act, 
no  usee  <^uld  be  executed  by  the  statute  but  such  as  would 
bavebeen  good  and  allowed  by  the  rules  of  the  commonlaw  **, 
The  same  technical  words,  therefore,  which  were  necessary 
to  create  an  estate  in  fee  upon  a  conveyance  at  common 
Uw,  w  ere  equally  necessary  upon  a  conveyance  to  uses 
sinc|i  the  statute^  and  in  this  respect  the  same  rule  still 
prevails.  For  though  it  is  tn^e,  Ijhi^t  if  before  the  statute, 
a  man  had  bargained  and  sold  his  lands  Ibr  a  valuable 
consideration,  without  having  hmited  the  vae  to  the  heim 
of  the  bargainee,  the  Co^rt  of  Chancery,  which  considered 
the  intention  of  tho  parties,  would  have  decreed  an  estate 
in  fee  ^.  Yet  as'  the  statute  now  executes  the  use,  and  the 
barg^ee  has  a  legal  estate,  the  same  construction  must 
be  had  upon  this  legal  estate  by  the  statute^  as  upon  eetatee 
by  the  common  law ;  and,  therefore,  in  the  case  put,  the 
bargainee  since  the  statute;,  can  only  hltve  an  estate  £09 
life  ^  So  it  seems,  that  if  a  feoffment  be  made  to  the  use 
of  B.  and  his  heirs  male  lawfully  engendered,  as  this 
limitation  would  at  common  Uw  have  cafeated  an  estate  in 
fee-sinople,  it  will  do  the  same  upon  a  conveyance  to 
uses*. 

It  was  formerly  controverted,  that  a  deed  was  necessary 

•  Dy.  337,  ^  •  1  Co.  100,  b. 

*  Idimbert  v.  BaintOHf  Co»        '  Cor6e/*scase,  Ibid.  27,b.» 
Rep.  199.  '  Abraham  v.  Twis,  Cro. 

'  ^  See  iCo.  I29,b.  Eli2.478,  n^(a);  mr.  Co. 

^  Ibid.  130,  a.  Lit.  ao,  b. 
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USES.       to  the  raising  of  an  use.  Chief  Bah>n  Gilbert  has  extracted 
.  from  the  different  cases  the  distinction  which  prevailed  on 

this  question.  ^'  At  common  law,''  says  he,  ''  an  use  might 
have  been  raised  by  word  upon  a  conveyance  that  passed 
the  possession  by  some  solemn  act,  as  a  feofiinent;  bat 
where  there  was  no  such  act,  there  it  seems  a  deed  decla- 
ratory of  the  uses  was  necessary ;  for  as  a  feo£Snent  which 
passed  the  estate  might  be  made  at  common  law  by  parol, 
so  by  the  same  reason  might  the  uses  of  the  estate  be 
declared  by  parol ;  but  where  a  deed  was  requisite  to  the 
*  passing  of  the  estate  itself,  it  seems  it  was  necessary  for 
the  declaration  of  the  uses ;  therefore  a  man  could  not 
covenant  to  stand  seised  to  an  use  without  a  deed^  there 
being  no  solemn  act^.-' 

But  now,  by  statute  29  Car.  2,  c.  3,  s.  7,  it  is  declared, 
that  all  declarations,  or  creations  of  uses,  trusts,  or  confi- 
dence, of  any  lacnds,  tenements,  or  hereditaments,  shall  be 
manifested  and  proved  by  some  writing,  signed  by  the 
party  who  is  by  law  entitled  to  declare  such  trusts,  or  by 
his  last  will  in  writing,  save  only  trusts  arising,  transferred, 
or  extinguished  by  operation  of  law'. 
V  But  on  a  fine,  sur  conusance  de  droit  tantum,  uses  maybe 

raised  without  a  deed ;  for  affectio  tua  imponit  nomen  open 
tuo ;  and  therefore  wherever  there  is  ad  act  that  alters  the 
possession,  the  parties  own  words  may  declare  the  intent 
of  the  act ;  and  this  being  according  to  the  policy  of  the 
common  law,  has  not  been  altered  by  any  statute  i. 

Of  the  species  of  deed  requisite  to  create  an  use. 
What  tpeciet  of      1^^  words  of  the  statute,  expressing  the  deed  of  con- 
to  CTeat?tniM.  vcy*^^®  ^y  '''^hich  the  use  is  created,  are,  we  have  seen, 

'^  bargain  and  sale,  feofiinent,  fine,  recovery^  covenant, 

^  Gilb.  Uses,  48,  57,  270,     Shortridge  v.  Lamphgh,  7 

J»oph.   47;     Moor,    688;    Vem.  108. 

Shep.   Touchstone,     519  ;       j  (jjib.  Uses,  57. 
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contract,  agreement,  will,  or  otherwise,  by  any  manner  of        usESi 
means  whatsoever/'    But  notwithstanding  the  gentsrality  ' 

of  these  words  of  jthe  statute,  it  is  holden,  that  there  must, 
in  order  to  raise  an  use  by  the  statute,  be  either  an  actual 
conveyance,  operating  by  way  of  transmutation  of  p6s<^ 
session  \  or  a  contract  or  covenant,  operating  as  a  bargain 
and  saUy  or  conenmU  to  stand  seised:  for  that  mere  cove- 
nants, contracts,  or  agreements,  referring  only  to  actual 
conveyances,  will  not  raise  an  use  under  the  statute  K 

Thus  a  covenant  to  levy  a  fine  to  certain  uses,  will  not 
even  in  equity,  have  the  effect  of  raising  s\ich  uses,  unless 
the  fine  be  afterwards  actually  levied  ^ 

So  also  it  has  been  determined  by  modern  resolutions, 
that  articles  entered  into  before  marriage,  to  settle  lands 
to  certain  lises,  do  not  of  themselves  raise  the  uses,  but  for 
this  purpose  an  actual  conveyance  is  requisite.  Therefore, 
in  a  case  where  A,  in  consideration  of  an  intended  mar- 
riage,  covenanted  with  trustees  to  settle  lands  within  two 
yeais,  to  certain  uses  therein  particularly  expressed ;  and 
also  covenanted  that,  if  such  uses  should  not  be  afterwards 
well  raised,  in  pursuance  of  the  articles,  he  and  his  heirs 
should  stand  seised  of  the  lands  to  the  uses  mentioned  in 
such  articles,  until  a  sufficient  assurance  should  be  made  of 
them.  No  settlement  was  made  in  pursuance  of  these 
articles ;  several  years  afterwards,  A.  and  his  wife  levied  a 
fine  to  other  udies,  and  these  latter  uses  were  holden  to  be 
well  raised,  notwithstanding  the  articles  and  covenants, 
which  were  merely  executory,  and  might  be  defeated"*. 

^  See  Qilb.  Uses,  75,  82 ;  Wingfield  v.  Littleton^  Dy. 

flbre V. Dix,  1  Sid.  25 ;  Dyer,  262,  a;  Handle's  case,  lb. 

296;  Petfield  V.  Pearce,   2  166,  a;  Buckler  y,  ^ftnonds, 

Rol.  Abr.   789  ;    Lloyd  v.  2  Rol.  Abr.  788 ;  1  Sid.  26. 

Spillet,  Bam.  384;  Jberries  °^  Trevor Y.Trevor,i'P.Wma. 

V.  Bowser,  2  Show.  158.  622 ;  1  Eq.  Cas.  Abr.  387  ; 

'  Batnton^s  case,  Dy.  g6,  a ;  and  see  Edwards  v.  Edtoards, 

Shcp.  Touch.  82 ;   see  also  2  P.  Wms.  436,  439,  447. 
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« 

V&ts.  Bat>if  a  lord  release  toa  copyholder  in  fbe^to  tbeweof 

■'  another,  this  is  a  good  use  " ;  for  since  the  setsili  and  ubc 

of  the  estate  is  in  the  lord,  he  majr  transfer  the  eeisiia  of  the 
legal  estate  by  passing  the  use  to  another,  or'  not,  as  he 
pleases.  And  it  should  seem  that  the  law  is  the  same  of 
releases  that  enure  by  way  of  enlargement  and  transmitlaig 
of  an  estate  ^ :  but  otherwise  of  releases  that  enure  by  way 
of  transmitting  a  right  and  eKtingaishment  p  ;  for  in  these 
cases,  the  releasor  has  not  the  use  and  poaseMioa  of  snj 
estate ;  that  beiifg  in  the  disseisor*  , 

Of  the  words  necessary  to  create  an  use. 

Bj  what  worth        In  the  Creation  of  uses,  the  intent  of  the  parties  is  chiefly 
CTeated  ™*^  ^^    ^^  ^®  regarded '.    And  if  the  intent  is  manifest,  though 

void,  yet  the  conveyance  shQ,ll  never  take  effect  any  other 
way ;  because  the  intent  is  the  great  director  of  usea,  aod 
no  construction  can  be  made  against  the  intent  apparent 
And  therefore,  no  precise  technical  words  are  required  to 
raise  an  use :  but  any  words  sufficient  \o  show  the  intent, 
or  that  are  tantamount,  with  good  consideration,  will  do'. 
A^d  the  Judges  have  more  regard  to  the  substance  than 
the  shadow  and  form,  and  will  make  a  man's  intent  good 
in  passing  his  estate,  if  by  any  lawful  means  it  may  take 
effect  *.  And  as  the  statute  mentions  the  words  use,  trust, 
and  confidence,  it  executes  the  possession  to  the  use  by 
whichever  of  these  words  it  is  expressed.  If,  therefore, 
lands  be  conveyed  to  A.  and  his  heirs,  in  trust  for  B.  and 
his  heirs,  or  in  trust  that  JB.  and  his  heirs  shall  take  the 
profits,  the  legal  estate  is  vested  in  JB.*  by  the  statute  K 

But,  as  forms  and  technical  words  in  conveyances  are 
appointed  by  law  for  the  general  peace  and  quiet,  the  words 
of  limitation  of  estates  created  by  deed  must,  it  should 

»  t  ttol.  Abr.  788.  •  Shove  v.  Pincke,  5  Term 

•  Ibid.  Rep.  124. 

p  Co.  Lit.  193,  b.  *  Eure  v.  Howafll,  Prec. 

^Ibid.  49,  a.  Ch.^^;  Brottghtonr.Li^' 

'  Rol.  Abr.  787,  pi.  3.  % ;  2  Salk.  679. 
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seem^  be  the  samei  bjr  way  of  use,  ae  in  a  feoffiAent  %  and       .USES. 
in  all  conunon  aaauranoes. 

We  hav^  seen  in  the  preceding  parts  of  these  Elements, 
that  the  word  heirs  is  necessary  to  create  an  estate-tail 
upon  a  conveyance  at  common  law  *.  And  the  same  law 
holds  with  respect  to  a  deed  opemting  by  way  of  use.  If, 
therefore,  a  feoffiooent  be  made  to  the  use  of  J.  5.  and  the 
issue  or  issue  oude  of  his  body»  this  limitation  cannot  raise 
an  estate-tail  in  J.  S.^(i). 

But  it  seems  to  be  a  point  not  fully  settled,  whether 
words  regulating  or  modifying  an  estate  created  by  a  deed 

*  And  see  Corbeft  case,       '  Co.  Lit  20^  a ;   2  Inst. 
1  ftep.  88 ;  Carpenter v, Smith,    334. 
TcHeif.yg'yNemlkr.  Neville,        ^  Nevel  ▼.  Nevel,,  1  Rol. 
iRol.  Abr.  837 ;  Gilb.  Uses,    Abr.  837  ;    1  Brownl.  152 ; 
75 ;  Saunders  Uses,  168.  Makepeace  v.  Fletcher,  Com. 

Rep.  457. 


(1)  In  the  case  of  J^g^  ▼•  Brace,  indeed,  a  feoffment 
was  made  to  A.  ahd  JB.  (Carth.  343 ;  3  Salk.  337 ;  1  Lord 
Raym.  101 ;  Rep.  temp.  Holt,  668 ;  5  Mod.  266.)  and  their 
heirs,  to  the  use  of  Tr.  B.  for  life,  with  remainder  to  the 
use  of  T.  B.  and  his  heirs  for  ever  ;  and  for  default  of  issue 
of  the  body  of  T.  B.  remainder  over.  It  ^as  adjudged^ 
that  T.  B.  took  an  estate-tail.  This  case,  however,  cannot 
be  considered  as  an  authority  against  the  rule  just  alluded 
to  :  for  first,  as  the  limitation  was  to  T.  B.  and  his  heirs, 
the  subsequent  words,  in  default  of  issue  of  the  body,  were 
only  intended  to  explain  the  extent  of  the  preceding  limi-. 
tation,  or  what  particular  class  of  heirs  should  take,  viz. 
heirs  of  the  body.  In  this  view,  I  take  it,  (says  Mr.  Saun- 
ders) that  the  same  limitation  would  have  created  an 
estate-tail  at  common  law.  See  Peik.  s.  171, 173;  Year 
Book,  ig  Hen.  6,  74;  />er  Vampage,  Co.  Lit.  a  1,  a;  and 
it  is  observable,  that  none  of  tne  reporters  of  this  case 
(except  Carthew)  mention,  that  it  was  determined  upon  the 
principle,  that  limitations  in  a  conveyance  opemting  by 
way  of  use,  should  be  construed  in  a  dmerent  manner  mxa 
mere  common  law  conveyances.  2dly,  Supposii^  the  case 
to  have  been  adjudged  upon  the  principle  affirmed  by 
Carthew,  yet  the  subseauent  case  otmakeneace  v.  Fletcher, 
Com.  Rep.  457,  must  nave  established  tne  doctrine  laid 
down  in  rievel  v.  Nevel,  1  Saund.  Us.  126. 
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VSBBi  operating  by  way  of  use,  diall  be  construed  in  a  different 
"*"*""*"*"""*  manner  when  applied  to  a  common  law  conreyance*  Lord 
Hardwicke,  in  a  case,  where  the  question  was,  whether  the 
words,  equally  to  be  diyided,  would  create  a  tenancy  in 
common,  in  a  deed  operating  by  way  of  use,  observed,  that 
though  limitations  in  a  deed  to  uses  could  have  no  greater 
latitude  than  in  common  law  conveyances,  yet  as  to  words 
of  mere  regulation  or  modificalion  of  thtt  estate,  he  savr 
no  harm  in  giving  them  a  reasonable  constriction  to  an- 
swer the  intention  ^  and  he  accordingly  held,  that  those 
words  created  a  tenancy  in  common^:  on  the  other  hand, 
Lord  Thurlow,  in  a  case  nearly  similar  %  when  putting  the 
question,  whether  deeds  to  uses,  in  the  nature  of  wiUi, 
should  be  construed  so  widely  as  vnUs  had  been,  said,  that 
he  should  be  sorry  to  give  in  to  this ;  for  he  thought  no 
good  has  been  done  by  the  wide  construction  of  wills  ^. 

The  same  maxim  of  law,  that  a  condition  or  limitation 
annexed  to  an  estate  ought  to  destroy  the  whole  of  the 
estate  to  which  it  is  annexed,  and  not  a  part  only  of  it^ 
is  likewise  applicable  to  limitations  by  way  of  use,  which 
'  operate  so  as  to  defeat  or  avoid  estates :  therefore,  if  an 

estate  be  limited  to  the  use  6f /,  S*  in  tail,  with  a  proviso, 
that  if  he  do  such  an  act,  his  estate  shall  cease  during  his 
life,  this  proviso  is  utterly  void''*  So  where  it  was  agreed, 
that  lands  should  be  limited  to  the  use  of  H.  C.  and  the 
heirs  male  of  his  body,  with  divers  remainders  over,  and 
with  this  proviso,  "that  .if  the  said  H.  C.  or  any  of  the 
heirs  males  of  his  body  should  attempt  or  make  any  feoif- 
ment,  8cc.  that  his  estate  should  cease,  as  if  he  was  dead, 
and  thai  then  the  said  W.  B.  and  the  other  feoffees,  and 
their  heirs,  should  stand  seised  to  the  .use  of  such  person 

,  •  Rigdtn  V.  Vallierj  2  Ves.  ^  And  see  2  Fonbl.  Eq. 

«62»  257 ;  3  Atk.  731 ;  see  c.  3,  s.  2,  n.  (d)- 

also  Goodtkk  v.  Stokeiy    1  ^  1    Co.  86,  b ;   4  Burr. 

Wils.  341,  and  2  Vent.  365,  1941 ;  litt.  s.  720,  701,  728, 

*  Stratton  v.  Best,  2  Bro.  723. 

Chan.  Rep.  233.  ^  l  Co.  86,  b. 
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to  whom  it  ought  to  descend  or  remain  by  the  said  deed        uses. 
intended,  as  if  he  was  dead,  with  the  remainders  over  as  ' 

aforesaid/'  the  proviso  was  considLered  repugnant  and  voids 
However,  as  a  condition  may  be  annexed  to  an  estate*tail 
to  determine  it  wholly  by  the  re-entry  of  the  donor  or  his 
heirs  ^  so  a  limitation  by  way  of  use  may  enure  to  defeat 
an  estate*tail,  as  if  tenant  in  tail  were  dead,  without  heirs 
ofhisbody«(i). 

Another  maxim  is,  that  a  man  cannot  make  a  fraction 
of  an  estate,  in  a  limitation  by  way  of  use,  whioh  cannot 
be  done  in  a  conveyance  by  livery  of  possession.  There- 
fore ^  per  Walmesley,  Justice,  **  If  a  i^ian  make  a  feoff* 
ment  in  fee  of  land  to  the  use  of  A,  and  his  heirs  every 
Monday,  and  to  the  use  of  B.  and  his  heirs  every  Tuesday, 
and  to  the  use  of  C.  and  his  heirs  every  Wednesday,  these 

« 

^  

*  Cholmley    v.     Humble,  TrevitUnf    Cro.    Eliz.    35; 

cited  1  Co.  38,  a;  see  Cor^  i  Leon.  19a. 

befs  case.  Ibid.  83,  b;  Mild'  <  See  Mary  PortingtotC^ 

majf%  case,    6  Co.  40,  a;  case,  10  Co.  36. 

TatranV^  case.  Moor,  470.  **  1  Co.  87,  a. 

'  lit,  8.  362 ; '  Croker  v. 


(1)  This  doctrine  has  given  rise  to  the  introduction  of 
two  sp^ies  or  powers  or  provisoes  in  modem  practice. 
The  one  is  adopted  in  a  settlement  of  estates,  where  it  is 
intended,  that  the  person  in  possession  of  them,  under  the 
settlement,  should  use  the  name,  and  bear  the  arms  of  the 
settlor ;  and  in  case  of  refusal  or  neglect,  that  the  uses  and 
estates  thereby  limited  shall  cease  and  determine,  as  if  the 

Serson  so  revising  or  neglecting,  being  tenant  for  life,  were 
ead,  or,  being  tenant  m  tail,  were  dead  without  issue 
inheritable  under  the  int^iil.  See  the  form  of  such  power, 
Co.  Lit.  327,  a.  n.  (2) ;  and  2  Bridg.  Conv.  8, 10,  469, 575, 
The  other  proviso  is  used  in  settlements,  for  the  purpose 
of  defeating  the  estate  of  a  tenant  in  tail,  in  case  ne  shall 
become  entitled  to  a  certain  other  estate  ;  and  thereupon 
limitine  or  shifting  the  use  to  another  person,  as  if  such 
tenant  m  tail  were  dead  without  issue,  oee  1  Saund.  Us. 
Appendix,  1 ;  1  Brid^  Con.  304 ;  also,  Nicolls  v.  Sheffield^ 
2  mo.  Ch.  Ca.  215;  Doe  v.  Heneage,  4  Dumf.  8c  E.  13. 
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USES.  limitafioiis  an  Yoid,  for  we  do  not  find  aoy  such  firactioiii 
—*•*'■—  of  estates  in  law." 

It  is  further  to  be  obserr^,  that  the  statute  executes  no 
limitation  of  a  use,  which,  if  executed,  would  be  fraudulent, 
and  thereby  abrogate  the  law.  Thus,  if  there  be  a  limita^ 
tion  to  the  use  of  Am  and  his  heirs,  provided  that  if  he  give 
a  mortal  blow  to  any  person,  the  us^  shall  cease  as  to  hin, 
and  remain  over;  this  is  fraudulent  to  prevent  an  escheat, 
and  therefor^  void'. 

In  some  oases,  howeveiv  Mr.  Saunders  accurately  pro- 
ceeds to  observe,  that  the  manner  of  creating  and  linitisg 
estates  hai  undeigone  considerable  alterations  since  Ihe 
introduction  of  conveyances  to  uses.  Thus  it  was  by  the 
common  law oonsideied as  absuid,  that  antan  should  make 
a  conveyance  or  give  a  possession  by  livery  of  seisin  to 
himself;  and  therefore,  if  a  feoffinent  had  been  made  to  a 
stranger  and  a  feoffor,  the  stranger  took  the  whole  ^.  But 
now,  if  a  feoffinent  be  made  to  the  use  of  the  feoffor,  or  to 
the  use  of  the  feoffor  and  a  stranger,  it  is  a  good  limitation 
of  the  use,  and  the  statute  executes  it  in  the  feoffor  alone 
in  the  first  instance,  and  in  him  and  the  stranger  in  the 
second  ^(i). 

*  Moor,  633;  3  Atk,  180;        ^  Perk.  s.  soa. 
and  see  fiac.  Read.  64.  '  Bac.  Read.  64. 


(1)  And  therefore,  when  upon  the  death  or  removal  of 
trustees,  it  becomes  necessary  to  fill  up  their  number  pur- 
suant to  a  power  for  that  purpose  introduced  into  settle- 
ments of  real  property,  it  is  now  the  practice  for  the  old 
trustees  to  make  a  conveyance,  which  operates  by  way  of 
transmutation  of  j[>OBse88ion  (generally  by  lease  and  release) 
to  the  new  trustees  and  Iheir  heirs,  to  the  use  of  the 
old  and  new  trustees  and  their  heirs.  See  1  Horsm.  fol. 
edit.  211.  But  without  the  assistance  of  the  statute  of 
uses,  it  would  have  been  necessary  in  these  oases,  for  the 
old  trustees  first  to  enfeoff"  A.  B.  who  must  have  re- 
enfeoffed  the  old  and  new  trustees  jointly ;  thus  making 
two  conveyances  necessaxy.  And  in  the  case  of  terms  of 
years  and  other  personal  property,  upon  which  the  statate 

does 
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And  8o  ag^y  m  amtn  coold  not  at  coauDoii  law  oontey        uses. , 
to  himself,  so  neither  ooold  he  make  a  conveyance  to  his  -— — — - 
wife* ;  Init  by  limiting  a  seisin  to  the  feoffee,  rdeaeee,  &c. 
he  may  declare  the  toe  to  his  wife,  which  use  will  be  exe^ 
crated  by  the  statute*. 

So  nei Aer  by  the  comoaioit  law  conid  a  man  iMke  his 
own  heir  a  parehaser,  even  of  an  eBtale-tail^  A  mexim 
vhidi  was  a  necessafy  consequence  of  the  pyeceding  rule, 
that  a  man  coald  not  convey^  nor  limit  a  remainder,  to 
himself;  htJUim  est  pom  pattU^,  hares  eH  pars  tMeeesi^ 
rill.  If,  thereforei  a  fi^ft  had  been  made  in  tail  or  for 
life,  with  remainder  to  tile  heirs  male  of  tlie  body  of  the 
grantor,  this  remainder  woidd  have  beea  void'.  But  since 
the  m<»)dttctioti  of  ases,  a  man  may  limit  the  me,  so  as  to 
make  his  heirs  special  take  eithar  hf  parohase  qr  by  de- 
seent.  Thus,  tf  J.  8.  make  a  feoffincM  to  A.  in  fee,  to 
the  use  of  himself  for  life»  with  remainder  to  the  use  of  the 
heirs  of  his  body;  this  is  a  good  estate-tail  ezecnted  in 
J.  S.*  So,  if  the  use  he  limited  to  ^.  for  life,  with  r&- 
nminder  to  the  heim  of  the  body  of  J.  S.  in  this  case  also 

"  Co.  lit^  3,  a.    114  a;  '  Moor«   270;   Dyer,  9, 

Moyse  V.  Gyles,  2  Vern,  385 ;  pi.  20. 

IjUCOs  v.  Lucas,  1  Atk.  271,  ^  Co.  Lit.  22,  b. 

la.  t.  '  Grenwcid^e   case,    Dy. 

^  Co.  lit.  112,  a.  156,  a. 

"^  Ibid.  22,  b.  '  Co.  lit.  22,  b. 

does  not  operate,  two  assignments  are  stiQ  required  for ' 
this  purpose.    See  l  Aorsm.  200     This  method  of  vest- 
ing the  Wal  estate  in  the  grantor  by  his  own  conveyance 
may  be  emoted  by  a  feofiment,  fine,  recovery,  or  lease  and 
release ;  for  in  each  of  these,  the  seisin  is  first  given  to  the" 
ieofiee,  &c.  and  that  seisin  is  sufficient  to  serve  usee  de- ' 
dared  to  the  feoffor,  8cc.  or  to  vtiy  other  person.    But  in 
a  bargain  and  sale>  where  liie  use  mst  passes,  and  then  the 
possession  is  executed  in  the  bargainee  by  the  statute,  no 
other  use  can  be  deolar^  upon  nis  estate ;  according  to 
the  rule,  that  a  use  cannot  be  limited  to  arise  out  of  a  use. 
I^yer,  155,  a.  b;   1  Co.  136,  ,b.  137,  a.    And  yet  a  man 
may  covenant  to  stand  seised  to  the  use  of  himself. 
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USES.        the  heirs  of  the  body  will  take  by  descent' ;  forv  as  the 

— — ^j- limitation  to  A.  for  life  may  determine  during  the  life  of 

J.  S.  (the  grantor),  the  law  implies  an  use  in  /.  S.  for  life, 
expectant  upon  the  determination  of  the  estate  o(A.\  ao 
cording  to  the  principle,  that  so  much^of  the  use  as  is  not 
disposed  of,  results  to  the  grantor;  and  this  implied  estate 
in  J.  S.  for  life  in  remainder,  is  suffioient  to  consplidate 
with  the  limitation  to  the  heirs  of  hia  body ;  pursuant  to 
the  rule,  that  n^here  there  is  a  limitation  to  the  ancestor 
for  life,  with' a  limitation  to  his  heirs,  or  heirs  of  his  body, 
.  in  the  same  conveyance,  the  heirs,  or  heirs  of  the  body,  do 
not  take  by  purchase,  but  by  descents  But  if  a  feofimeat 
be  made  to  the  use  of  A.  and  his  heirs  during  the  life  of 
the  grantor,  with  remainder  to  the  use  of  the  heirs  of  the 
body  of  the  grantor ;  ae  the  use  is  expressly  limited  away 
during  the  life  of  the  grantor,  there  can  be  no  implied 
estate  in  him  so  as  to  consolidate  with  the  limitation  to 
the  heirs  of  his  body,  and  therefore  his  issue  must  in  that 
case  take  by  purchased 

But  it  is  to  be  noticed,  ^at  a  grantor  cannot,  even  under 
a  conveyance,  which  operates  by  way  of  use,  make  his  heir 
general  a  purchaser ;  but  in  cases  where  the-  limitation  is 
to  the  right  heirs  of  the  grantor,  the  usey  so  limited,  is 
construed  to  be  the  old  use,  and  will  be  executed  in  him 
as  the  reversion  in  fee,  and  not  as  a  remainder '^^  Thus,  if  a 
fine  be  levied  to  the  use  of  the  wife  of  the  conusor  for  life, 
remaindej  to  the  use  of  another  in  tail,  remainder  to  the 
use  of  the  right  heirs  of  the  conusor;  the  lajst  limitation 
of  the  use  is  void  as  a  remainder ;  for  the  old  use  of  the 
fee  continued  in  the  grantor  as  a  reversion*.    So,  where  a 

*  See  WiUs  v.  Palmer,  5  r  See  1  Co.  1 29,  b.  130,  a. 

-    Burr.  2615;  2  Black.  687.  »  Fenwick  .  v.     Mifford, 

">  See  Feame,  54  to  62,  Moor,  284;   1  Leon.  182; 

4th  ed.  Co.  Lit.  22,  b ;  Read  v.  Er- 

'  lippiny,  CostUj  Carth.  nng/on,  Cro.Eliz.  321,8.  C. 

272 ;   4  Mod.  380 ;   Else  v.  Semb. 
Osbom,  1  P.  Wms.  327.  See 
Feame,  62. 
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leoffinent  was  made  to  the  use  of  the  feoffor  for  forty        usss. 

years,  without  impeachment  of  waste,  and  afterwards  to  ' 

the  use  of  C.  his  second  son  in  -tail  male,  vrith  remainder 

to  the  use  of  the  right  heirs  of  the  feoffor;  it  was  deter- 

ixiined,  that  the  use  limited  to  the  right  heirs  was  the  old 

use ;  that  it  was  void  as  a  remainder,  and  was  merely  the 

rerersionS 

Further ;  although,  by  the  common  law,  no  person  could, 
generally  speaking,  tak^  a  present  interest  by  the  habendum 
of  the  deed,  who  was  not  named  in  the  premises^;  but 
in  a  case%  where  A.  enfeo£fed  B.  habendum  to  the  said  B. 
and  C.  their  heirs  and  assigns,  to  the  use  and  behoof  of 
the  said  JB.  and  C.  their  heirs  and  assigns ;  it  was  resolved, 
that  though  as  C.  was  not  named  in  the  premises,  he  could 
take  no  possession  originally  by  the  hatendum ;  and  that 
the  livery,  made  according  to  the  intent  of  the  indenture, 
gare  nothing  to  C.  because  as  to  him  it  was  yoid ;  yet 
though  the  feoffiooent  did  not  gire  any  seisin  to  C.  it  did 
to  B.  and  his  heirs,  which  seisin  was  sufficient  to  serve 
the  use  declared  to  C.  Therefore  the  use  limited  to  B. 
and  C.  was  good,  and  executed  by  the  statute  (1). 

It  wasabo  arule  dTlaw,  that  if  an  estate  be  limited  to  two^ 
tbeonebeingcapable,and  theotherincapable,  of  taking  atthe 
time  of  th^  grant,  he  who  is  capable  shall  take  the  whole'  ;. 

•  Earl  of  Bedford*^  case,  *  Samme^s  case,  13  Co.  55. 
Moor,  718;  1  Co.  130,  a;  See  as  to  an  exception  after 
Cro. Eliz.  334;  Har.  Co.  Litt.  an  estate  limited .  by  way  of 
n,  3,  22  h;  BinghanC^  case,  use,  Tregndell  v.  JReeve,  Cro. 
2C0.  gi,b;  and  see  Bac.  Car.  437. 

Uses,  46.  *  1  Co.  loi ;  13  Co.  57* 

*  2  Rol.  Ai).  67 ;  Hob.3i3, 
n*  4;  Har.  Co.  lit.  26,  b. 


.  (1)  But  this  limitation  of  the  use  in  a  bai^ain  and  sale 
to  a  person  not  named  in  the  premises,  after  a  previous 
disposition  of  it  to  the  bargainee,  would  be  void,  for  the 
reasons  before  mentioned. 
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U8E&  and  thai  jcnnt-teiumts  cansot  take  at  different  penods^ 
—  """  But  it  is  otherwise  since  the  introduction  of  uses.  If,  th^9- 
fore,  A.  make  a  feoffinent  in  fee^  to  the  use  of  JB.  and  bis 
wife  that  shall  be;  though  the  whole  estate  vested  in  JB. 
ait  first,  yet  upon  his  marriage  the  wife  ahatt  take  jointly 
withhim^  So  if  a  dies^sin  be  had  to  the  use  of  two,  and 
the  one  agree  to  it  at  one  time,  and  the  other  at  anotho*, 
they  shall  be  joint'tenants  K 

We  have  seen  it  to  be  a  rule  of  the  common  law,  that 
no  estate  of  freehold  can  he  granted  to  commence  w 
futuro  ^ ;  and  also,  that  a  contmgent  remainder  cannot  be 
supported  without  an  express  particuhtf  estate  of  freehold. 
I^  therefore,  a  gant  be  made  to  B,  and  his  heirs,  to 
commence  foni:  years  after  the  grant,  ox  to  A.  for  jean, 
wilh  remainder  to  the  ri^t  heirs  of /.  £>.,who  is  living', 
in  either  caae  tke  grant  is  void*  But  in  oonveyances  to 
uses,  the  oonrta,  in  order  to  support  limitations,  when  no 
particular  estate  is  created,  have  gsn^raBy  made  a  parti- 
cvlar  estate  byimplieaticHi^.  Thus,  if  a  man  covenant  to 
stand  seised  to  the  use  of  Ihe  heirs  of  his  own  body  ^  or 
to  the  use  of  another  after  his  own  death  *^,  or  if  he  bar* 
gain  and  sell  his  lands  after  seven  years  **;  in  each  of 
these  cases  the  grant  is  good,  and  until  the  event  takes 
place,  the  use  results  (i). 

«  Co.  Lit  9,  a.  188,  a;  2  ^  Barmck'n  case,  5  Co. 
Rol.  Abr.  417,  Pl-  8.  8i>  J  i  «  Twu  ^V  ^  ""• 

'  Mutton  a    case,    Moor,        ,  ^o.  Lit.  8 1  fi.  a. 

a;  Sammt^a  case,  13 Co.  57;        1  q^^  ^q^  ** 

See  Wtlh  T.  Fenton,  Moor,        .  q^„  rTahea/e.  3  Ler. 

^^*  370;  Roe  r.   !Dramaer,   2 

«  Co.  Lit.  188,  a;   13  Co.    ^08.75. 

67'  '  Bac  Uses.  63. 

(1 )  But  it  IS  to  be  observed,  that  in  order  to  create  this 
particular  estate  by  implication  of  those  conveyances, 
which  operate  by  way  or  transmuta^on  of  possession,  it  is 

necessary 
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And  the  eoiirts  have  not  osly 'countenanced  resulting 
uses,  in  order  to  support  sabaequent  limitationB,  when  no 
particular  estate  has  been  created ;  but  they  have  also 
adcqpted  the  same  construction,  where  the  use^  previous 
to  the  limitation,  has  been  limited  away  for  a  term  of 
years.  Thus  where^  in  the  ease  of  Penhmf  v.  Hunrd  % 
lands  were  conveyed  to  trustees  for  seventy  years,  ifil. 
should  live  so  long,  remainder  to  trustees  ion  five  hundred 
years,  and  after  the  death  of  A.  then  to  B.  for  life,  and 
to  his  first  and  other  sans  in  tail ;  it  was  objected,  that 
the  fimitation  to  B.  was  void,  it  being  a  fireehold  to  com<^ 
mence  in  fututo:  for  no  estate  for  life  was  limited  to  A. 
and  the  remainder  was  to  take  efiect  before  Ae  deter* 
mination  of  the  tenn  for  fiise  hundred  years.  But  the 
court  said,  dsufc  an  estate  fiar  life  resulted  to  A.  which 
would  auppoft  the  limitation  to  Bl  In  this  ease  no  use 
was  limited  to  A.  the  grantor :  and  the!  declaration  of  it 
for  the  teim  of  yesfs  to  the  tvustees  was  no  proof  of  an 
ipstention  that  the  use  of  the  fireehold  should  not  result 
to  A.  in  oiykr  to  support  the  limitation  to  M.  Supposing 
the  term  of  five  hundred  yearn  had  been  osade  determin- 
aUe  on  il/s  death,  like  the  teem  of  seventy  years,  then, 
it  seems,  that  these  would  hajire  been  no  necessity  for  an 
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2  Freem.  2Qi,  235^  258.    2  Vem.  370- 


necessary  that  a  present  seisin  should  be  transferred  in 
order  to  serve  the  resuMng  use.  Thus,  if  a  feoffment,  or 
lease  and  seleaae^  be  made  t0  J.  &.  and  hia  i^oia,  to  the 
use  of  J.  S.  and  his  heirs,  to  commence  four  years  firom 
thence,  oc  after  the  doadi  of  tb^flnantorji  (see  a  Sidk. 
675,)  ^  timitetion  of.  the  use  to  J.  S.  is  good,  for  daring 
the  tour  yeajjs^  or  the  Itfe^  of  the  gnvsioiv  it  wall  sesult 
and  be  executed.  But  if  the  conveyance  had  been  to 
J.  S.  and  his  heirs,  after  the  death  ofthe  grantor,  to  the 
vm  of  J^  &  and  hf^  heirji^  it  woidd  h^ve  Wn  B^id^  he- 
opi^  it  ij(  the  gKwt  of  ^  asteto  of  firedloU  te  wmm^noe 
in  fiuum.  9(m  V.  Triifmtr^  «  Wil^*  f£ ;  Lomk  Wk  Attest, 
1  Salk.  225. 
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VSBS.        implied  estate  for  life  re«ilting  to  the  grantor;  for  the 

— ' presumption  that  il.'s  life  would  •  not  hare  exceeded  the 

term,  would  of  itself  hare  supported  the  rem^der  to  B. 
according  to  Chief  Justice. Hale's  opinion,  in  the  case  of 
Weale  v.  Lower  '•  But  the  limitation  to  B.  was  not  a 
remainder  expectant  on  the  determination  of  the  term  of 
five  hundred  years ;  it  was  to  take  eifect,  according  to 
the  limitation,  during  the  continuance  of  it.  So  there 
can  be  no  resulting  use. to  a  person,  who  has  not  the 
lands  conreyed  in  his  own  right.  Thus,  Vhere  husband 
and  wife  corenanted  to  levy  a  fine  of  the  wife*s  land,  to 
the  use  of  the  heirs  of  the  body  of  the  husband  on  the  wife 
to  be  begotten  ^  they  had  issue,  and  the  wife  died ;  it  was 
held,  that  the  limitation  to  the  heirs  of  the  body  of  the 
husband  was  void:  for  the  husband  could  not  have 
the  use  for  life  by  implication,  he  being  a  stranger  to  the 
estate^. 

It  was  a  maxim  of  our  ancient  common  law,  that  no 
estate  could  be  limited  upon  or  after  a  fee,  thou^  it 
were  a  base  or  qiiaUfied  fee ;  nor  could  a  fee,  or  estate  of 
freehold,  be  made  to  cease  as  to  one  person,  and  to  Vest  in 
anodier  by  any  common  law  conveyietnce  (i).  And  after 
the  statute  of  uses,  the  Judges  seem  to  have  long  hesi- 
tated, whether  they  would  receive  them.  In  ChudUigVs 
case  it  was  strongly  contended,  that  it  would  be  wrong 
"  to  make  ''  any  estate  of  freehold  and  inheritance,  lawfully 
vested,  to  cease  as  to  one,  and  to  vest  in  others  against 
the  rules  of  law,  and  that  no  estates  should  be  raised  by 
way  of  use  but  those  which  could  be  raised  by  livery  of 

p  Pollex.  67  \  Feame,  13,    675.  See  other  cases  on  this 
16,  20.    .  head,  1  P.Wms.^  359,  387; 

'^^Dam  V.  Speedy  2  Salk.    Fearne,  3s,  33. 


(1)  But  there  are  instances,  where,  even  by  the  common 
law,  diesf  secondary  estates  seem  to  have  been  allowed, 
when  limited,  or  rather  declared  by  way  of  use.  See 
Jenk.  Cent.  8,  c.  52. 


CM^X.  §1V.J  CONVEYANCING.  545 

seisin  at  the  common  law."    The  courts^  however,  ad-        USE^. 
mitted  them.    After  they  were  admitted^  it  was  found   " 
necessary  to   circumscribe  tbem  within  certain  bounds; 
because,  when  an  estate  in  fee-simple  is  first  limited,  there 
is  no  method  by  which  the  first  taker  can  bar  or  destroy 
the  secondary  estate,  as  it  is  not  afiected  either  by  a  fine 
or  common  recovery.     It  is  now  settled,  that  when  an 
estate  in  fee-simple  is  limited,  a  subsequent  estate  may  be 
limited  upon  it,  if  the  event  upon  which  it  is  to  take 
place  be  auth,  that  if  it  happen  at  all,  it  must  necessa- ' 
rily  happen  within  the  Compass  of  one  or  more  life  or 
lives  in  being,  and  twenty-one  years  and   some  tmontha 
over.     It  was  long  before  the  courts  agreed  upon  this 

* 

period '.  Lord  Mansfield  mentioned  that  it  was  not  set- 
tled till  his  time.  And  as  ''  this  period  was  not  arbi- 
trarily prescribed  by  our  courts  of  justice  with  respect  to 
the  limitation  of  personal  estates,  but  wisely  and  reason- 
ably adopted  in  analogy  to  the  cases  of  freehold  and 
inheritance,  which  cannot  be  limited  by  way  of  remainder, 
so  as  to  postpone  a  complete  bar  of  the  entail,  by  fine  or 
recovery,  for  a  larger  space ',''  the  same  analogy  has  been 
observed  with  respect  to  these  secondary  •  fees,  when 
limited  upon  an  estate  in  fee-simple.  But  the  reason 
which  induced  the  courts  to  adopt  this  analogy,  with 
respect  to  these  estates  when  limited  upon  an  estate  in 
fee-simple,  does  not  hold  when  they  are  limited  upon  or 
after  an  estate  in,  tail ;  because,  when  they  are  limited 
upon  or  after  an  estate  in  tail,  the  tenant  in  tail,  by  suf- 
fering a  common  recovery  before  the  event  takes  place, 
bars  or  defeats  the  secondary  estate,  and  acquires  the 
fee-simple  absolutely  discharged  from  it*.  Hence,  if  the 
secondary  estates  we  are  speaking  of,  are  limited  upon  or 
after  c^  estate  in  tail,  they  maybe  limited  generally,  with- 

'  Buckworth   v.  TMrHtt,        »  See  Page  v.   Haywood, 

1  Collect.  Jurid.  332.  flSalk.  570;     i    Lev.    35; 

■  Co.  lit.  20,  a,  u.  (6).         Goodman  v.  Cook,  2  Sid.  102. 

VOL.    III.  K  N 
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USES.        out  r^twniog  ot  confirming  tb^  event  or  c<mtiiigency 
-  upon  which  they  sure  to  take  place,  to  any  period.    Thus, 

if  an  estate  be  limited  to  4.  and  hi9  heirs;  and  if  B.  (a 
person  in  esn)  dies,  without  leaving  any  issue  of  his  body 
living  at  the  time  of  his  decease ;  or  having  such  issue,  if 
all  of  them  die  before  any  of  them  attain  ihe  age  of 
twenty-one  years,  then  to  C.  and  bis  heirs ;  here  the  limi- 
tation to  C.  is  limited  after  a  previous  limitation  in  fee- 
simple;  and  it  is  a  good  limita^tion,  because  the  event, 
upon  which  it  is  to  take  place,  must,  if  it  do  take  place, 
necessarily  take  place  within  the  period  of  a  life  in  being, 
and  twenty^one  .years  and  a  few  months  afler.    Bui  if  the 
estate  were  limited  to  A.  and  his  heirs ;  and.  alter  the 
decease  of  B.  and  a  total  failure  of  heirs,  or  heirs  male  of 
the  body  of  B.  to  C.  and  his  heirs ;  here,  as  the  secondary 
'  use  is  limited  after  a  previous  limitation  in  fee-simple,  and 
the  event  on  which  the  fee  limited  to  C.  is  to  teJo  place 
is  not  such  as  must  necessarily  happen  within  the  period 
we  are  speaking  of,  (for  J3«  may  have  issue,  and  that  issue 
not  fail  till  many  years  after  the  e^Epiratton  of  twenty-one 
years  after  JB/s  decease^  the  limitation  to  C  and  his  heirs 
is  void.    But  suppose  the  estates  were  limited  to  A.  for. 
lifQ^  then  to  trustees  ai^d  their  heirs  during  bis  life,  for 
preserving  contingent  remainders ;  then  to  A's  first  and 
other  sons  successively  in  tail  male;  with  seveiaJ  re* 
mainders  over ;  with  a  proviso,  that  if  B^  dies  and  there 
should  be  a  total  failure  of  hdlrs,  or  heirs  male  of  his 
body,  the  uses  limited  tp  A.  and  his  sons,  and  the  re- 
mainders over,  shall  determine,  and  the  lands  remain  and 
go  over  to  C.  and  his  heirs  ;  here  the  limitation  to  C  and 
his  heirs  is  limited  upon  or  alter  previous  limitations  for 
life,  or  in  tail ;  and  the  event  \]^on  which  it  is  so  to  take 
e^ect,  may  possibly  not  happen  till  after  a  period  of  one  or 
more  life  or  lives  in  being,  and  twenty-one  years.   But  so 
far  as  it  is  limited  on  an  event  which  may  happen  during 
the  continuance  either  of  one  or  more,  life  ot  lives  in  being 
it  is  within  the  bounds  we  have  mentioned ;  and  so  fiu'  as 
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it  is  limited  upon  m  event  which  may  happen  during  the        JJS/SI^ 
continuance  of  the  estate  of  the  tenants  in  tail,  or  after  ■ 
them,  the  first  tenant  in  possession  by  suffering  a  recoTery, 
before  the  event  happens,  may  bar  the  limitations  over, 
and  thereby  acquire  an  estate  in  fee-simple ;  and  there- 
fore the  limitation  over  to  C.  and  his  heirs,  is  good". 

Of  uses  created  by  the  execution  of  a  Power''. 

By  the  common  law  also  no  use  could  be  made  t9  change  Shiftiag  uses  by 
^r  shift  from  one  person  to  another  by  matter  ex  post  facto ;  ^  *  ^  powen, 
but  now  the  courts  of  law,  aa  well  as  tHose  of  equity,  allow 
of  such  limitations  in  common  law  conveyances  to  uses 
under  the  statute ;  holding,  that  the  statute  inrt^oae  cases 
transfers  the  possession  to  the  ceshd  que  use  ''  after  such 
quality^  manner,  form,  and  condition  as  he  had  before,  in 
or  to  the  use,  confidence,  or  trust  that  was  in  him." 

This  doctrine  applies  to  uses  arising  from  the  execution 
of  powers  which  originate  entirely  from  the  statute  of 
uses ;  for  by  the  common  law,  there  was  no  other  kind  Qf 
restriction  or  qualification  to  defeat  or  qualify  an  estate  once 
Vested  than  by  means  of  a  condition  ' ;  for  when  the  lands 
were  conveyed  to  the  feofiee,  it  was  repugnant  that  the 
fe(^or  diould  still  retain  a  power  over  them.  But  then  the 
statute  of  uses  declared  that  the  c^ui  que  use  should  have 
the  legjdl  estate  after  such  quality,  &c.  as  he  before  had 
in  the  use  (and  feoffments  to  uses  were  then  in  being  and 
allowed  by  the  courts  of  equity).  Hence  it  was  conceived 
and  held,  that  ina  conveyanpe  to  uses,  a  power  might  be 
reserved  of  revoking  or  new  modifying  the  uses  at  plea- 
sure ;  a  subject  which  will  be  treated  of  in  a  future  part 
of  this  work. 

°  See  Co.  Lit.  271,  b;  1        ""  See  Co.  {^it.  171,  b;  1 
Saund.  Us.  143;   Urn.  Us.    iSaund.i55. 
c,  6'  *  See  1  Co.  lit.  ^37,  a. 
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'tJSES. 

i.  Of  the  creation  of  Uses  by  operation  of  Law  ^. 

Crettion  of  uses  When  a  conyeyance  is  made  to  another  without  aoy 
ii.  *  ***  consideration  moving  from  him  as  a  motive  for  the  con- 
veyance, nor  any  declaration  by  the  grantor  that  it  was 
intended  to  be  holden  for  the  grantee's  own  use,  the  use 
and  ownership  of  the  estate  was  considered  by^the  courts 
of  equity  as  resulting  back  to  the  grantor,  or  rather  as 
nothing  but  the  legal  seisiu  to  have  passed  • ;  for  the  mere 
alteration  of  possession  does  not,  in  equity,  give  a  right, 
but  it  shall  be  to  the  use  of  the  donor,  8cc.  unless  the  use 
is  expressed,  or  there  is  a  valuable  consideration.  Thus, 
is  a  man  make  a  feoffinent  without  consideration,  and  ex- 
press no  use,  the  feoffinent  is  intended  by  the  law  to  be 
to  the  use  of  the  feoffor  and  his  heirs  %  for  in  this  case  the 
law  does  not  imply  any  consideration,  because  the  feoffee 
shall  not  hold  of  the  feoffor,  &c.  but  of  him  of  whom  the 
feoffor  held ;  and  this  by  the  statute  of  quia  emptores  ter- 
rflr«m,  kc.^(i). 

But  if  one,  without  any  consideration,  enfeoff  another 
by  deed,  to  hold  to  feoffee  and  his  heirs  to  his  own  use, 
though  the  feoffee  suffer  the  feoffor  to  occupy  the  land 
several  years,  yet  the  right  is  in  the  feoffee ;  because  aa 
express  use  is  contained  in  the  deed,  which  is  siifficieDt 
without  any  other  consideration.    And  it  is  the  same  law, 

y  See  Saund.  105  ;    Cm.        •  Bro.  F.  a/.Uses,pl.32. 
148.  ^  Dy.  146,  b.  pi.  jf  1 ;  S.  P. 

'  1  Inst.  23,  a.  27,  a ;  Dy.  arg.    in  case  of  Vilkn  v. 

1-66,  a;  Armstrong  y.  Wolse*  Beaumont* 
ley,  2  Yes.  Rep.  ig. 

-  ■  --- 

(1)  But,  before  the  statute  of  quia  emptores  terrarum,  if 
a  man  made  a  deed  of  feoffment  wididut  any  consideration 
or  cause,  the  feoffee  should  have  had  this  to.  his  own  use, 
.  because  there  was  a  tenure  between  feoffor  and  feofl^, 
Villers  v.  Beaumont,  Py.  146,  b.  pi.  911.  Aod  see  IJoyd 
V.  Spillet,  Barnard.  Chan.  Rep.  387. 
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when  a  feoffment  is  made  to  the  use  of  a  stranger  and  his  USES* 
heirs  ^.  But  there  is  a  difference  by  raising  uses  by  fine,  — — ""^ 
feoffment,  or  other  conyeyance,  which  operates  by  trans- 
mutation of  possession,  and  uses  raised  by  covenant ;  for 
upon  the  first,  if  no  uses  were  expressed,  it  is  equity  that 
assigns  the  feoffor  to  have  the  use ;  for  by  the  law  the 
feoffor  has  parted  with  all  his  interest :.  but,  where  he  ex« 
presses  uses,  there  can  be  no  equity  in  giving  him  the  use 
against  his  own  will ;  and  there  can  be  no  presumption 
that  the  conveyance  was  to  the  use  of  the  feoffor  i^ainst 
his  own  declaration.    But  in  case  of  a  covenant,  it  is  equity  ** 

that  must  give  a  use  to  the  covenantor;  for  he  can  have 
no  right  by  law ;  therefore  in  such  case,  there  can  be  no 
use  without  a  consideration ;  for  there  is  no  equity  that 
there  should  be ''. 

It  is  a  rule  that  that  which  cannot  vest  in  him  to  whom 
it  is  lioiited,  shall  return  to  the  feoffor ;  as,  if  I  make  a 
feoffment  in  fee  to  the  use  of  myself  for  life,  and  after  to 
the  use  of  my  second  wife,  all  the  fee  is  now  in  me ;  but 
when  I  take  a  second  wife,  then  the  feoffees  shall  be  seised 
to  the  use  of  such  wife  in*remainder  for  her  life^  like- 
wise, if  one  seised  of  land  of  the  part  of  his  mother,  make 
feoffment  in  fee  without  consideration,  he  shall  be  seised 
as  he  was  before,  viz,  of  the  part  of  the  mother  ^  In  like 
manner,  if  a  man  suffer  a  common  recovery,  or  levy  a  fine 
of  land,  tod  limit  no  use,  this  shall  be  to  the  use  of  him 
who  suffers  the  recovery  or  levies  the  fine  ^.  And  if  one 
seised  in  tail  suffer  a  recovery,  and  declare  no  use,  theuse 
results  to  the  tenant  in  tail,  and  he  becomes  seised  in 
fee  by  virtue  of  the  recovery,  because  the  recoveror  is 
tenant  in  fee-simple ;  al^d  as  no  uses  are  declared  of  the 
recovery,  and  no  consideration  appears, from  the  recoveror^ 

*  ulnon. Anders. 37.  pi.  95.        '  2  Rep.  58,  a,  Beckwith's 
**  Gilb.  Law  of  Uses,  &c.    case ;  2  Roll.  Abr.  789  ;  Dy. 

222,  223.  146. 

•  2Le.  19.  pl.25,  inBrew/'s        '  Buiy  v.  Taylor ,  Godh. 
case,  per  Manwood,  J.  180. 
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imiB.        die  recovery  is  supposed  to  be  to  no  other  purpose  diaa  to 
■*~'""**^   dock  the  entail\ 

But  there  is  a  difference  between  a  fine  and  a  recoTery 
as  to  the  operation  on  the  descent.  If  tenant  in  tail  by 
descent  ex  parte  matema  suffer  a  recoyery,  in  that  case,  it  is 
true,  the  estate  will  continue  in  the  same  linei  notwith- 
standing the  recovery,  and  desoend  to  the  heirs  experU 
nuaeruA :  but,  if  tenant  in  tail  by  purchase^  with  a  rev6isi<A 
in  fee  by  descent,  both  tx  parte  matemA,  suffer  a  recovery, 
he  must  take  the  resulting  fee  as  a  purchaser.  For  the 
estate  that  passes  by  the  recovery  is  the  estate-tail^  the 
old  estate*tail,  now  .considered  as  a  fee ;  the  party  comes 
in  in  oontinuance  of  that  estate*tail,  which,  being  by  pur- 
chasoi  must  of  course  descend  to  the  heir  at  law.  But  it 
is  otherwise,  where  tenant  in  tail,  with  remainder  to  himself 
IB  fee,  levies  a  fine  ^  for  the  fine  extinguishes  the  estate- 
tail,  and  passes  a  base  or  qualified  fee ;  und  that  fee  be* 
comes  merged  in  the  other  fee ;  and  the  reversion  being 
so  let  in,  the  estate  continues  in  the  same  line^ 

likewise,  if  two  join  in  a  common  recovery  where  one 
has  nothmg  in  the  land,  and  no  use  is  limited  upon  it,  this 
shall  be  to  the  use  of  him  only  who  had  the  interest  in  the 
land,  and  tio  use  shall  arise  to  the  st^^anger^  Also^  if  ^* 
tenant  for  life,  and  B.  in  reversion  or  remainder,  levy  a  fine 
generally^  the  use  shall  be  to  A.  for  life,  the  reversion  or 
remainder  to  B.  in  fee ;  for  each  grants  &at  which  he  law- 
'  fully  may,  and  each  shall  ha^e  the  use  which  the  lav 
vests  in  him  according  to  the  estate  which  conveys  over  ^ 
So,  if  iiiere  are  two  joint-tenants,  the  one  for  life,  and  the 
other  in  fee,  and  they  levy  a  fine  without  declaring  aay 

ft 

^GKlk  Lair  of  Uses,  61.  more,  1  Salk.338;   Caith. 

•               •  Martin    v     Tregonwell;  258,  S.  C. ;  Skin.  339,  S.  C. ; 

%  Stra.  1 1 79 ;  i  Wils.  a,  66,  1  Show,  g^o }  4  Mod.  i,S.  C. 

S.  C. ;  4  Br.  P.  C.  486,  S.  C ;.  ^2  Rol.  Abr.  789, 

5  Term  Rep.  107,   S.   C;  *  Beckwith's  case,  a  Rep. 

JBoe  V.  Baldwere,  5  Term  £8,  a. 
Rep.  104;  Synumds  y.  Cim^ 
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me,  the  use  shall  be  to  theia  of  the  saaie  estate  tm  the 
had  before  in  the  land  "*.  *^ 

But  if  a  man  make  a  lease  for  life  or  for  years,  this 
shall  be  to  the  use  of  the  lessee ;  or  if  a  lessee  for  life  or 
jeeOB  grant  over  his  term,  it  is  to  the  use  of  the  grantee ; 
for  though  on  account  of  its  having  been  customaiy  to  de^ 
dare  lands  holden  in  fee,  to  be  safely  kept,  the  mere  de^ 
Ihery  of  possession  was  no  evidence  of  right,  without  a 
▼afaiable  consideration.  Yet  these  less  estates  were  not 
used  to  be  ddivered  to  be  kept  for  the  future  support  and 
provision  of  the  famUy,  and  therefore  with  respect  to  them 
the  mere  act  of  delivering  possession  passed  a  right,  with- 
out consideration ;  since  there  is  no  presomptton  frOm  the 
use  of  the  country  that  these  estates  were  transferred  under 
Mcret  trusts ;  especially  since  rents  were  usuaUy  reserved, 
and  were  subject  to  waste  and  other  fofrfeitures ''. 

Nor  will  an  use  result  on  a  devise,  because  a  devise  iM- 
fXtes  a  consideration  or  bounty,  and  wiH  therefore  enuze 
to  the  devisee  for  his  own  use,  lOiless  otherwise  ex- 
pressed ''. 

So  if  lessee  for  life  or  yeara  grant  over  his  esiate,  and 
limit  the  me  but  of  parcel  of  the  estate  to  the  grantee,  the 
remainder  of  the  estate  shall  be  to  the  tife  of  the  grantor 
by  implication  of  law. 

And  if  the  grantor  dedares  the  use  as  to  «  firactioii  of 
the  estate,  and  not  as  to  the  whole,  such  part  of  whieh  an 
use  is  declared  results  back  to  him  as  of  his  former  estate. 

So  if  a  person  enfeoff  to  the  use  of  hunself  and  intended 
wife  after  the  marriage,  the  use  will  result  back  to  the 
feoffor  until  the  marriage^. 

And  where  a  person  seised  in  fee  makes  a  feoffitti^t  in 

^  Beckwith's  case,  2  Rep.  ®  Bro.  Abr.  Feoff,  al.  Use, 

£8,a.  pi.  10. 

»  1  Rol.  Abr.  789 ;   Gilb.  f  2  RoL  Abr.  78a. 

Us.  66;   Perk,  s-635,  b;  «  Woodli^  j.  Drmy,  Gto. 

C4utk  V.  Dod,  Cro.  Jao^.  soo ;  Elia.  430. 
Bro  Feoff,  al.  Use,  pi.  10. 
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USES.        fee^  without  valuable  consideration^  to  dipers  particular 
■  ■ '    '"    uses  so  much  of  the  uses  as  he  disposes  not  remains  in  him 
as  his  ancient  use  in  point  of  reverter'. 

So,  where  the  immediate  use  is  limited  away  for  yean 
only,  and  no  use  limited  of  the  freehold  till  the  grantor's 
death,  the  use  of  the  freehold  shall  in  that  case  result  to 
the  grantor,  and  he  shall  take  an  estate  for  life  by  impli- 
cation.   As,  where  an  estate  was  conveyed  by*  A,  to  the 
use  of  trustees  for  seventy  years,  if  A.  should  so  long  live, 
remainder  to  trustees  for  three  thousand  years,  and  from 
and  after  the  death  of  A.  to  B,  his  son  for  life ;  it  was 
objected,  that  the  liqj^itation  to  JB.  together  with  the  re- 
jnainders  over  were  void,  being  an  estate  of  freehold  to 
commence  in  futuro ;  for  the  first  freehold  estate  was 
limited  to  B.  which  was  not  to  arise  until  the  death  ofil. 
and  no  estate  for  life  was  limited  to  A,  unless  an  estate  for 
life  should  be  supposed  to  result  to  him.    After  solemn 
argument  upon  the  point,  and  a  case  stated  to  the  Jadges, 
it  was  decreed,  that  an  estate  for  life  resulted  to  A.  which 
supported  the  limitation  over  '• 

And  it  is  the  same  in  conveyances  which  operate  with- 
out transmutation  of  possession.  Where  A^  seised  in  fee, 
covenanted  to  stand  seised  to  the  use  of  his  heirs  male 
begotten  or  to  be  begotten  on  the  body  of  his  second  wife, 
it  was  upon  this  principle  holden  by  Hale,  C.  J.  and  two 
other  Judges,  that  A.  took  an  estate  fot  his  own  Ufe  by  im- 
plicationS  for  the  limitation  being  to  the  heirs  of  his  body, 
and  it  being  impossible  for  him,  in  notion  of  law,  to  hare 
heirs  during  his  own  Ufe,  fiemo,8fc.  the  use  was  considered 
as  undisposedf  of  during  his  life,  and  tlierefore  resulting. 

But  where  an  use  is  expressly  limited  to  the  owner  of 
an  estate,  he  will  not  be  allowed  to  take  any  resulting  use 

'  Co.  Lit.  as,  a.  Rep.  687 ;   Roe  v.  Pcpfasr, 

•  Penhay  v.  Hurrel,  a Vem,  Doud.  24. 

370 ;  t  Freem.258;  and  see  '  *  Pibuty.  Mitford^  1  Vent. 

Tippinv.  Co9(m,  4  Mod. 380 ;  37a ;  and  see  Mo&re  v.  Jl«- 

and  WiUis  v.  Palmer,  2  Blac.  grath,  Cowp.  9. 
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ioconsistent  with  such  use :  tm,  whefe  the  use  was  limited        USE& 

to  the  grantor  himself  for  ninety-^iine  years,  remainder  td   

the  use  of  the  trustees  for  twenty-fiye  years,  remainder  to 
the  use  of  the  heirs  male  of  his  own  body,  remainder  to 
his  own  right  heirs ;  the  court  held  the  limitation  to  the 
heirs  male  of  the  body  to  be  void,  because  there  was  no 
preceding  freehold  limited  to  support  it,  and  that  it  should 
not  be  implied  contrary  to  the  intent  of  the  conveyance ; 
that  there  the  estate  took  effect  by  transmutation  of  pos- 
session out  of  the  seisin  of  the  trustees,  and  not  Uke 
Fenwick  (should  be  Pibus)  and  MitforfPs  case,  where  the 
owner  covenanted  to  stand  seised  to  the  use  of  the  heirs 
of  his  body ;  and  Powell,  Justice,  held,  that  even  in  that 
case,  if  there  had  been  an  express  estate  limited  to  the 
covenantor,  it  had  been  different  \ 

And  so  where  A.  by  marriage  settlement  conveyed 
certain  lands  to  the  use  of  himself  for  ninety-nine  years,  if 
he  so  long  lived,  and  after  to  the  use  of  trustees  for  two 
hundred  years,  remainder  to  the  use  of  the  heirs  male  of 
his  own  body,  remainder  to  his  own  right  heirs ;  upon  a 
case  referred  to  the  Judges  of  C.  B.  from  the  Court  of 
Chancery,  they  held  the  limitation  to  the  heirs  male  of  the 
body  of  A.  void,  no  freehold  beii^  limited  to  any  person 
precedent  to  that  estate ;  and  that  no  estate  of  freehold 
could  result  to  A.  for  his  life  by  imphcation,  because 
another  estate,  viz.  for  ninety-nine  years  if,  &c.  was  ex- 
pressly limited  to  him ;  which  would  be  inconsistent  with 
a  freehold  by  implication  «. 

.  Where  the  same  use  is  limited  to  the  grantor,  as  would 
have  resulted  to  him  if  no  limitation  of  use  had  been  madcf, 
the  limitation  is  void,  and  he  takes  as  a  resulting  use  ^* 

But  where  the  use  was  expressly  limited  away  during* 

«  Adam  v.  Savage,  a  Salk.  v.  22,  pL  1 89,  c.  1 1 ;   a  Eq. 

679;  and  see  Dyer,  ui,  in  ^^J'j^f^^^   j^,^,^    ^^ 

margin,  n.  4b.  Errington,  Cro.  Eliz.  321 

*  Rawleyy.  Holland,  Vin.  Mo.  284. 
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use&i       the  life  of  the  grantor  iimtead  of  for  years  oqIj^  it  wm 
—^^  ]i^)^^  llu^  the  freehold  could  not  result  to  him^  so  w  to 
unite  with  the  subeequent  Iknitation  to  the  hein  of  his 
body. 

Thus,  where  JB.  C.  on  his  intended  marriage,  settled  lands 

by  deed  and  fine,  to  theuseof  himself  and  his  heirs  till  tlie 

marrisgei  and  afterwaids  to  the  uae  of  hjs  wife  far  life, 

vei§ainder  to  the  use  of  the  oognizeea  in  the  fine,  and  their 

heiia,  during  the  life  of  £.  C.  upon  trust,  to  permit  Urn  to 

receive  the  rents  and  profits,  Temainder  to  the  sons  of  the 

mardage  successively  in  tail  male,  and  ibr  want  of  such 

issue  to  the  heirs  of  the  body  of  the  said  £.C.  and  for  want 

of  such  issue  to  the  said  £•  C.  and  his  heirs;  it  was  agreed, 

that  the  case  differed  from  that  of  Femvkk  v.  MUfatd,  for 

there,  no  use  at  all  was  Unuted  for  the  life  of  the  feoffor, 

which  left  a  vacancy  the  law  would  supply  by  imfdicotion; 

but  in  the  principal  case,  there  being  an  express  estate 

limited  to  the  cognizees  during  the  life  x)f  £.  C  there  was 

no  room  left  for  any  implication.   Resides,  that  in  Midoris 

case,  it  was  held  to  be  no  other  than  the  old  reversion  sub* 

listing  in  the  feoffor ;  but  the  Hmitation  in  the  principal 

case  being  of  a  new  esiate,  viz.  an  estate-^tail,  could  not  be 

any  part  of  the  old  estate,  which  ¥raa  a  fee-simple.    Aad 

though  it  was  contended,  that  the  law  would  imply  aa 

estate  for  life  in  E.  C.  intermediate  between  the  estate  of 

the  cognizees  and  that  to  the  first  son  of  the  marriage, 

becaoae  it  was  possible  that  the  cognizees  might  f<»feit  or 

surrender ;  yet  the  whole  court  was  clearly  of  opimon,  that 

the  limitation  to  the  heirs  of  the  body  of  £.  C.  was  a  con- 

tingent  remainder,  and  such  as  the  heir  would  take  by 

purchase,  and  not  by  descent ;  and  that  the  case  diffisred 

from  that  of  £mu«cft  v.  Mitford  for  the  reasona  before 

given.    And  judgment  was  given  accordingly  *. 

So,  Where  it.  made  a  settlement  to  the  use  of  himself 

'  Tippin  v.  CosoH,  Caith.      284;    1  Lord  Raymond; 
372 ;    4  Mod.   380 ;    Moor,      33. 
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for  ninety-niue  yearsj  if  he  should  so  long  liye,  lei^aixuler        Wi^ 
to  the  trustees  and  their  heirs  during  his  Ufe,  Blc,  remainder  ' 

to  the  use  of  the  heirs  of  his  body;  remainder  to  himself 
in  fee ;  Lord  Chancellor  Cowper  held  this  limitation  to  the 
heirs  of  the  body  to  be  plainly  a  contingetit  remainder*. 

And  in  a  case  where  A.  having  two  sons  C.  and  D,  cov^ 
nanted  to  stand  seised  to  the  use  of  C.  and  the  heirs  male  of 
his  body  on  Af  .  his  wife  to  be  begotten^  and  for  want  of  , 
such  issue  to  the  h^irs  male  of  his  (ii/s)  own  body,  and 
for  want  of  such  issue  to  his  own  right  heira  for  ever ; 
C  the  eldest  son  died,  leaving  issue  one  son  and  several 
daughters,  iL  died,  and  then  the  son  of  C.  died  without 
issue  ;  the  court  held  the  limitation  to  the  heirs  of  the 
body  of  iL.  to  be  worda  of  purchase,  and  to  vest  in  the  son 
of  C.  upon  the  death  of  <i.  as  heir  male  of  hia  body^  by 
purchase ;  and  that  on  the  death  of  C.'s  son  it  descended 
to  his  uncle  D.  as  heir  male  of  the  body  of  A.  performam 
dotti  {  and  not  by  purchase,  as  heir  male  of  the  body  of 
A,  he  not  being  heir,  as  his  nieces  were  Uving.  They 
allowed  no  estate  for  life  in  A.  by  implication^  and  seemed 
to  doubt  the  doctrine  in  the  case  of  Pibus  v.  Mitford, 
But  this  difierence  is  observable  between  the  two  cases; 
in  that  of  Fibus  v.  Miiford,  the  covenantor  had  not  limited 
any  use  at  all  during  his  only  life ;  whereas,  in  the  present 
case,  the  covenantor  had  limited  a  present  use  to  his  son 
C.intail^     '    ' 

No  estate  for  Ufe  can  arise  by  implication,  or  by  way  of 
resulting  use^  to  a  person  who  was  not  the  owner  of  the 
estate  granted.  As,  where  husband  and  wife  levied  a  fine 
of  the  wife's  land  to  the  use  of  the  he&rs  of  the  body  of  the 
husband  on  the  wife  begotten,  and  for  default  of  such  issue 
to  the  use  of  the  right  heirs  of  the  husband ;  they  had  issue ; 
the  wife  died,  then  the  issue  died,  and  then  the  husband 
died ;  and  the  question  was,  whether  the  heir  of  the  bus- 

•  Else  V.  Osborne,    i  P.    MQd.a26»237;  a  Mod.  207, 

Wms.  38y,  311.   See  MiiiidlBVtVZc's  case, 

^  Southcot  V.   Stawell,    1     Go.Lit.26,b;  Fe^roe'sC.l^. 
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■  USES.  band  or  the  beir  of  the  wife  should  have  the  huids?  And 
"* the  court  held,  that  no  estate  for  life  could  arise  to  the  hus- 
band by  implication^  because  the  estate  was  the  wife's,  to 
which  he  was  a  stranger ;  therefore  the  limitation  to  the 
heirs  of  the  husband,  &c.  was  void,  for  want  of  a  preceding 
freehold  to  support  it.  An  implied  estate  in  the  wife  for  her 
life  would  not  do,  as  she  died  before  her  husband,  and 
consequently,  before  the  remainder  to  his  heir  could 
commence  *. 

So,  where  a  marriage  settlement  was  made  by  a  third 
person  to  the  use  of  A.  the  husband  for  ninety-nine  yean, 
remainder  to  trustees  during  his  life  to  support  contin- 
gent remainders,  remainder  to  the  wife  forlife,renuLiBder  to 
the  first  and  other  sons  of  the  marriage,  remainder  to  the 
heirs  of  the  body  of  il.  remainder  to  his  right  heirs ;  here 
the  fi'eehold  during  A.'s  life  being  limited  to  trustees,  and 
he  taking  only  a  term  of  years,  and  the  estate  not  moving 
frpm  him,  (for  if  it  had,  the  limitation  to  his  right  hein 
would  have  been  the  old  reversion,)  the  remainder  to  his 
heirs  was  a  contingent  remainder  \ 

And  where  lands  were  devised  to  C.  for  the  term  of 
ninety  years  if  he  should  live  so  long,  and  afterwards  to 
the  heirs  of  C/s  body,  it  was  held,  that  it  vested  in  the  heir 
by  purchase  ®. 

Indeed  in  a  case  where  the  testator  devised  in  re- 
mainder (after  limitations  to  his  brother  W,  and  his  heirs 
males)  to  the  heirs  male  of  his  brother  N/s  sons,  (who 
then  had  two  sons  living,)  without  any  antecedent  devise 
to  those  sons  themselves,  and  by  a  schedule  annexed  to 
the  will  and  referred  to  in  it,  (which  the  special  verdict 
found  to  be  part  of  the  will,)  purporting  to  be  an  account 
how  the  testator  had  disposed  of  his  estates  by  his  will, 
he  said,  and  for  want  of  his  brother  W/s  having  sons,  then 

*  a  Salk.  675 ;    Domes  v.  and  see  Jenk.  Cent.   248, 

S/>ee(/,  Show.  Cases  Pari. 104.  c.  18. 

**  See  1  P.  Wms.  359,  Sir        •  Hanisy.Bame$,^3m> 

T,  Tipjnn^B  case  there  cited;  «167. 
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to  bis  brother  jV.'s  sons,  and  for  want  of  sons^  then  over ;        .U3B9. 
upon  the  question,  whether  one  of  the  sons  of  N,  took  an  ] 

estate  for  life  or  in  tail?  the  court  of  King's  Bench  in 
Ireland  held  he  took  only  for  life.  But  on  appeal  to  the 
King's  Bench  in  England,  Lord  Mansfield,  in  delivering 
the  opinion  of  the  court,  observed,  that  the  only  doubt  was,  • 
whether  by  the  words  of  the  will  the  sons  of  N.  took  any 
estate  by  implication ;  that  such  doubt  was  removed  by 
the  schedule,  which  expressly  gave  an  estate  to  the  sons 
of  N.  and  therefore  the  son  of  N.  took  an  estate  for  life  by 
implication  thus  explained,  which  being  conjoined  with 
the  estate  expressly  given  to  his  heirs  m^e,  by  the  will, 
would,  by  the  known  rule  of  law,  give  him  an  estate  in  tail 
male.  But  this  case  turned  on  the  operation  of  the 
schedule  ^ 

But  there  will  be  no  resulting  use  where  it  clearly  ap- 
pears to  be  the  intention  of  the  parties  that  it  should  remain 
in  the  feoffees.  Therefore,  where  a  feoffinent  was  mi^de  to 
il.upon  condition  to  re-convey  to  ii.  for  life,  remainder  to 
his  eldest  son  in  fee,  it  was  held,  that  no  use  resulted, 
because  then  the  estate  would  vest  by  the  statute,  and 
the  feoffee  could  not  sustain  an  estate  to  it.  and  his 
son  '. 

It  has  been  doubted,  whether  there  can  be  a  resulting 
use  on  the  cpnveyance  by  lease  and  release  ;.that  is  to  say, 
if  a  baigain  and  sale  in  consideration  of  money  is  mtideto 
J.  S*  |br  a  year,  and^then  a  release  is  made  to  him  in  fee, 
without  any  further  consideration  or  declaration  of  the  tase, 
whether  in  this  case  the  use  will  result  to  the  releasor  \ 
Thus,  where  A.  brought  covenant  as  asai^ee  of  a  rever- 
sion, and  showed  that  the  lessor,  in  ^K^nsideration  of  five 
shillings,  bargained  and  sold  to  J?,  for  a  year,  and  after- 
wards released  to  him  and  his  hein,  viriuU  qitotvfidam 

'  Hayes  v.  Foarde,  2  Black.  Hummerstane^B    case,     Dv. 

Rep.  698.  166,  a.419;  AUham  v.  At^U- 

'  FTtnmfigfim's  case, Jenk.  sfy,  Oilb.Rep.  16. 
Cent.  6,   ca.  44  ;  and  see        ^  Saund,  on  Uses,  480. 


558  '         ELBIitIf  TS   OV    '  [book  II.  PA«  II. 

indeniUT^  hatgam^t  mmHiumii  ei  rdaxmiianU,  nee  nm  tigm 
*~  tiatmti  de  tuibm,  8cc.  he  was  seised  in  fee ' ;  it  wts  ob* 
jectedy  that  the  use  must  be  intended  to  the  rdeasor  and 
his  heirs,  beoBiise  no  consideration  of  the  release,  ner  ex- 
press use,  appeared  by  the  pleadings.  It  was  aigned  in 
this  case,  that  there  could  be  no  resulting  use  on  a  lease 
and  release :  that  nothingpasses  to  the  lessee  in  possession, 
but  by  way  of  enlargement  of  the  estate  of  such  lessee ;  for 
-  it  does  not  operate  to  give  a  new  estate  of  the  reversion,  but 
to  increase  the  estate  in  possession,  according  to  the  words 
of  it :  so  it  does  not  work  by  merger  of  the  first  interest,  hot 
by  enlarging  it :  that  if  the  release  enures  only  to  enlarge  the 
estate,  the  interest  enlarged  must  be  to  the  use  of  tlie 
lessee,  else  it  cannot  be  said  to  be  an  increase  of  it;  thtt  if 
the  practice  had  not  prevailed  to  the  contrary,  it  were  odd 
to  limit  the  use  of  a  release  to  any  but  tfie  lessee ;  for  which 
reason  it  is,  that  we  find  it  expressed  in  the  clause  in  the 
lease,  on  which  the  lessor  intends  to  build  his  reksse,  that 
the  intent  of  tiie  lease  was  to  pass  an  estate  by  release  upon 
it,  for  the  use  of  a  third  person :  that  it  would  be  sbsnrd 
to  say,  that  my  conveyance  should  have  no  other  operation 
but  to  extingui^  or  merge  the  estate,  which  the  grantee 
has  already,  in  order  to  have  it  brought  back  to  me ;  and 
what  need  could  there  be  of  such  a  way  ?  if  the  party  bad 
any  such  intetit,  it  might  soon  be  done  by  a  surrender : 
that  if  it  had  expressed  in  the  deed  of  release,  that  he  had 
already  made  him  a  lease  for  years,  and  thai  for  the  en- 
largement of  that  estate  he  made  Ae  release,  tiiere  codd 
be  no  doubt  but  that  it  would  be  to  the  use  of  the  relestee; 
and  there  is  no  di£^nce  between  the  cases,  since  tbb 
rdease^  in  its  own  liature,  enures  by  way  ^^f  ^aigeneat : 
besides^  here  is  also  a  valuable  consideratioii  $  for  the  lease 
and  release  beii^  but  one  conyey«iee,  the  five  ahiDiagSy 
'expressed  to  be  the  consideration  of  the  lease,  shall  extend 

*  Shortriige  V.  Ltomlugk,    4LardBayin.978;  i^Iaitw. 
a  Salk.  678;    7  Mod.  71;    aau 
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to&e  release ;  and  aho  the  acceptance  df  die  refease  ia  in 
Ub  owa  nature  a  consideration,  for  it  implies  an  alteration  " 
of  &e  estate  of  the  lessee^  the  consent  to  which  is  a  consi^* 
deration  moving  from  the  lessee ;  and  the  only  motive  of 
the  lessee's  parting  with  the  old  estate  was  to  get  a  new 
one.  On  the  other  side  it  was  argued,  that  before  the 
statute  ofay  Henry  S,  c.  lo,  if  A.  made  a  feoffinent,  levied 
a  fine,  or  suffered,  a  recovery  without  such  use  declared, 
and  without  any  consideration,  the  feofl^,  conusee,  or  re* 
coveror,  stood  seised  of  those^  lands  to  the  use  of  A. :  that 
since  the  statute,  the  law  as  to  this  matter  is  not  altered ; 
for  the  statute  only  intended  to  execute  the  use  to  thepos* 
Session,  and  by  that  means  to  destroy  the  use,  bot  it  did 
not  intend  to  make  any  other  thing  pass  by  the  conveyance 
than  that  which  passed  before^ :  that  there  was  the  same 
reason  the  use  should  not  pass  in  a  release  widiout  oon- 
sideyation  or  express  declaration,  as  in  a  feoffment,  fine, 
and  recovery ;  because  the  use  and  estate  are  distinct,  and 
though  the  estate  passes,  yet  the  use  does  not,  without  a 
consideiution  or  express  limitation  of  it ;  and  they  are  as 
much  distinct  things  in  a  release  as  in  any  other  con« 
veyance  :  and  the  precedents  are,  that  when  a  release  is 
pieaded,  mention  is  always  made  of  u  consideration  or  ex<^ 
press  use  ^.  To  the  objection,  that  this  release  enured  by 
way  of  enlargement  of  the  lease  for  a  year,  and  therefore 
would  participate  of  the  consideration  of  it,  and  that  the 
lease  and  release  made  but  one  conveyance,  it  was  answeled, 
ttrat  though  the  lease  and  release  made  but  one  cotiiieyanee 
as  t<»  the  passing  of  th»  fee,  yet  Ihey  were  in  trolh  distinct 
conveTunoes,  and  had  dtfiferent  operations,  the  one  by  the 
staitcto^of  uses,  and  the  other  by  ^fte  conunen'law :  lAat 
as  to  what  was  said,  that  the  relettse' eiia^es  by  way  of  -en 
hirgemtot  of  the  estate  of  the  lessee;  it  is  true  that  it  gives 
him  a  greater  estate  than  he  had  before,  but  that  notwith* 

^  2  Saund.  ii,,  277  ;  2  Vent.  120  j  Co.  Ent.  220,  ^1^^/^. 
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USES.  standing  it  destroyed  the  estate  for  years  by  merger,  and 
■  it  caonot  participate  of  the  consideration  which  is  con- 
tained in  the  lease,  which  is  perfectly  distinct.  However, 
Holty  C.  J.  without  considering  the  operation  of  the  con- 
yeyance,  and  admitting  there  might  be  a  resisting  use  on 
it,  held,  that  the  manner  of  pleading  the  release  as  above, 
to  the  releasee,  was  good ;  and  that  if  a  feoflBnent  be 
pleaded  in  the  same  manner,  vnthout  showing  the  use  or  a 
consideration,  with  an  averment  virtute  cujus  the  feoffee 
was  seised,  the  use  shall  be  intended  to  be  to  the  feoffee  K 

It  is  to  be  observed,  likewise,  that  when  one  takes  a 
feoffment^  having  notice  of  the  several  uses  and  trusts, 
there,  the  party  is  supposed  to  take  it  under  those  uses  and 
trusts ;  for  the  law  vnll  suppose  a  man's  actions  rather  just 
than  otherwise  ^.  ^ 

Therefore,  if  a  feoffee  to  an  use  make  a  feoffment  in  fee 
upon  a  valuable  consideration  vnth  notice,  the  second 
feoffees  shall  be  seised  to  the  former  uses  $  for  the  conside- 
•  ration  imports  a  seisin  to  his  ovm  use,  the  notice  a  seisin 
to  the  former  uses :  and  where  the  act  is  capable  of  a 
double  interpretation,  that  must  be  taken  which  consists 
most  with  equity  \  The  reason  is,  that  it  aigues  a  corrupt 
conscience  ,to  bargain  for  an  estate  which  the  purchaser 
knows  to  be  another's  in  equity;  therefore,  as  conside- 
ration, or  no  consideration,  is  an  issue  at  law ;  so  notice, 
or  no  notice,  is  an  issue  in  Chancery  \ 

But,  where  a  man  takes  upon  a  valuable  conaidention 
vrithout  notice,  there,  he  is  supposed  to  take  it  to  his  own 
use,  for  otherwise  he  would  not  have  giyen  an  equivalent 
Therefore,  if  a  feofiment  be  made  with  consideration,  and 
without  notice,  the  feoffee  shall  be  seised  to  his  own  use^ 
for  here,  ihe  act  is  capable  of  no  other  constmcticm. 

Also,  per  Brooke,  J.  if  feoffee  in  use  makes  a  gift  in  tail, 

*  See  Saund.  95, 96, 485.        ®  Lord  Bacon^s  Read,  on 

*  Gilb.  Law  of  Uses,  7.       Stat,  of  Uses. 
^  Ibid. 
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the  donee  Bhairbe  seised  to  his  own  use;  for  there  is  a  USES, 
consideration,  viz.  a  tenure  between  thenii  unless  he  ex-  ' 
press  an  use  upon  the  gift,  or  in  the  gift  p.  And  if  the  feoffee 
in  use  makes  a  lease  for  life>  he  shall  have  fealty :  for  this 
is  to  the  use  of  the  lessee^  if  an  use  be  not  expressly  re- 
served,  tijc\  In  like  manner,  if  he  devise  by  testament, 
the  devisee  shall  be  seised  to  his  own  use,  unless  it  be 
otherwise  expressed:  for  there  is  a  consideration  implied  ^ 

We  may  now  proceed- to  make  some  observations  on  Ofthalimita- 
the  limitation  of  uses  in  contingency,,  «nt  mSL"''"" 

We  have  seen,  that  the  statute  unites  the  possession  to 
the  use,  so  that  the  very  instant  the  use  is  raised,  the 
possession  is  joined  to  it;  and  the  use  and  the  possession 
are  thereupon  immediately  consolidated,  and  becom^con- 
vertible  terms.  Thus,  had  all  uses  been*vested  either  in 
possession  or  in  right,  no  estate  or  interest  of  any  kind 
could  have  been  left  in  the  feoifee.  But  uses  are  fre- 
quently limited  in  contingency,  to  serve  which,  as  they 
come  in  em^  it  is  necessary  that  there  should  be  a  seisin. 

Before  we  quit  the  subject  of  uses  executed  by  the  sta-  Uses  of  rents. 
tute,  it  may  be  observed,  that  uses  of  rents  are  executed 
by  the  statute ;  so  that,  where  lands  are  conveyed  to  A, 
and  his  heirs,  to  the  use,  intent,  and  purpose,  that  B,  or 
that  B.  and  his  heirs,  may  receive  a  rent,  the  rent  is  exe- 
cuted.  When  therefore  lands  are  conveyed  to  A.  and  his 
heirs,  to  the  use,  intent,  and  purpose,  that  B.  and  his  heirs 
may  receive  ^  a  rent,  with  a  declaration  that  B,  and  his 
heirs  shall  stand  seised  of  the  rent,^  to  the  use  of  C.  for 
life,  with  remainder  over ;  the  rent  is  executed  in  fi,  and 
then  j&.  and  the  remainder-men  take  only  the  trust  of  the 
rent.  But  if  the  estate  be  conveyed  to  A,  and  his  heirs, 
to  the  use  that  B.  may  receive ^a  rent  for  life;  and  afler 
his  decease,  to  the  use  that  his  first  and  other  sons  suc- 
cessively, and  the  heirs  of  their  respective  bodies,  may 
receive  the  rent;  these,  it  may  be  contended,  are  dis- 
tinct rents ;  and  therefore  the  rent  to  the  second  son  may 

'  Bro.  F.  aL  Uses,  pi.  lo.        ^  Id.  ibid.      ^ '  Id.  ibid. 
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USES.       be  considered  too  remote,  as  being  a  new  rent  linoit^  to 
""■"""^"'"""'^  take  effect  after  an  indefinite  failure  of  the  issue  of  tke 

first  son.  Objections  also  may  be  made  to  recoveries  suf- 
fered by  the  fatiier  and  son,  as  the  tenant  to  the  precipe 
being  made  by  the  father,  he  will  not  be  seised  of  that 
rent  in  which  the  son's  entail  subsists.  The  way  therefore 
to  limit  the  rent  is,  to  grant  a  rent  to  a  stranger  and  his 
heirs,  that  he  may  re«grant  them  to  the  intended  n8e6^ 
Uses  not  ex.  It  now  remains    to   inquire,   what   sort  of  uses  are 

«?tu*e.^  ^*"    not  executed  by  the  statute.    The  first  species  of  uses 

which  may  be  noticed  as  not  being  executed  by  the  sta- 
tute, are  those  which  are  created  by  will.  It  is  to  be  ob- 
served, that  lands  were  not  devisable  at  common  law, 
otheijnse  than  by  the  customs  of  particular  jdaces,  except 
through  the  medium  of  a  previous  feofiment  to  uses.  Tbe 
Use  bj  will.       cestui  que  use  might  dispose  of  the  use  by  will :  as  the 

Court  of  Chancery  considered  the  will  as  a  declaratioa  of 
the  use,  and  compelled  the  feoffees  to  convey  the  lands 
accordingly.    But  when  by  the  statute  of  the  27th  Hen.  8, 
the  possession  was.  annexed  to  the  usey  and  the  use  thereby 
became  merged  in  the  land,  this  indirect  power  of  devising 
lands  was  absolutely  lost.    The  3s  &  34  Hen,  8,  bow- 
.    ever,  gave  a  power  to  devise  the  whole  of  lands  held  in 
soccage,  and  two-thirds  of  lands  held  byknigbt's-servke; 
and  the  12  Car.  a,  converting  knight's-senrice  into  soc- 
cage,   all  landed  property,  except  that  which  is  of  the 
tenure  of  copyhold,  thence  became  devisable.    But  as  the 
statute  of  uses  preceded  the  statute  of  wills,  it  does  not 
necessarily  extend  to  wills.    It  is  true,  that  the  statute  of 
uses  speaks  of  persons  seised  to  uses  by  virtue  of  wills; 
Vut  this  must  apply  either  to  those  lands  whu^b  were  de- 
visable by  custom;  as,  when  a» person  seised  of  lands 
devisable  by  custom,  devised  them  to  A,  and  his  heirs,  to 
the  use  of  B.  and  his  heirs :  or  to  uses  at  common  kw ; 
as,  where  a  feoffinent  was  made  to  A.  and  his  heirs,  to 
the  use  of  jB.  and  his  heirs,  and  B.  devised  the  use. 

•  Co.  Lit.  271,  b.  i 
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To  uses  of  this  description  the  statute  extended ;  but  it  uses. 
is  difficult  to  conceire  how  uses  created  under  the  testa-  — — — 
mentary  power,  given  by  the  statutes  of  wills,  can  be 
within  the  statute  of  uses  made  subsequent.  It  has  been 
said,  that  though  the  law  will  not  force  the  operation  of 
the  statute  of  uses  upon  devises  to  which  it  is  the  tes- 
tator's intention  it  should  not  extend,  yet  it  will  apply 
it  to  those  cases  to  which  it  is  his  intention  it  should  ex- 
tend. Iliis  opinion  makes  it  depend  entirely  on  the  will 
of  the  testator,  whether  the  statute  of  uses  shall  or  shall 
not  operate  upon  the  devises  of  his  will.  Thus,  if  a  devise 
is  made  to  the  use  of  A.  for  life,  with  remainders  over,  if 
it  were  to  be  considered  as  a  limitation  under*  the  statute 
of  uses,  it  would  be  void,  for  want  of  a  seisin  to  ferve 
the  uses.  It  camiot,  therefore,  be  the  testator's  intention 
that  it  should  operate  under  that  statute ;  consequently, 
the  law  wiU  not  force  it  under  thai  statute,  but  leave  it 
solely  to  its  eflfect  under  the  statutes  of  wills.  But  sup- 
pose a  devise  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  iieirs,  that  would  be  good  to  give  the  legal  fee  to  B. 
as  a  limitation  under  the  statute  of  uses.  The  testator 
therefore  might  intend,  and  the  form  of  the  devise  shows 
he  did  intend,  to  raise  an  use  under  that  statute,  and 
the  law,  in  conformity  to  his  intentions,  extends  its 
operation  to  the  devise.  But  against  this  it  may  be 
aigiied,  that  a  statute  can  never  be  considered  as  re- 
lating to  any  thing  which  did  not  exist  at  the  time  of  its 
passing;  and  therefore,  as  lands  were  not  devisable  tiH^ 
some  years  after  the  statute  of  uses,  the  statute  of  uses 
cannot  extend  to  uses  created  by  devise :  that  in  wills  the 
testator's  intention  is  chiefly  considered ;  and  as  by  a  devise 
to  A,  and  his  heirs,  to  the  use  of  jB.  and  his  heirs,  the 
testator  shows  it  to  be  his  intention  that  B.  should  have  the 
legal  fee,  the  law  will  put  that  construction  on  the  devise, 
and  give  it  that  operation.  At  the  end  of  Mr.  Milliard's 
editi(m  of  Shepherd's  Touchstone,  there  is  a  very 
learned  opinion  of  the  late  Mr.  Booth  on  the  doctrine  of 
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uses.  In  two  copies  of  this  opinion,  made  immediately  imder 
the  eye  of  Mr.  Booth,  also  in  a  copy  of  it  beoueadied 
by  Mr.  Booths  with  his  other  valnable  law  manuscriptSyto 
the  late  Mr.  HoUiday,  the  following  note,    Mr.  Butler 
observes^  is  added  to  it:  ''  Powers  under  wills  are  not  like 
powers  under  conveyances  operating  by  way  of  use.  The 
execution  of  a  power  under  a  devise,  is  not  the  limitation  of 
an  use ;  no,  not  where  the  devise  is  to  uses :  as,  where  there 
is  a  devise  to  /.  S.  and  his  heirs,  to  the  use  of  ^.  for  life, 
remainder  to  .6.  in  tail,  with  power  for  A,  to  limit  a  join- 
ture, or  lease,  or  charge ;  here,  there  will  be  no  «eisin  in 
/•  S.  consequently  no  such  use  in  il.  or  £.  as  is  executed 
by  the  statute  of  uses ;  consequently,  the  execution  of  the 
power  is  no  use ;  it  operates  as  a  devise  under  the  statute 
of  wills  V    But  whether  a  devise  to  uses  operates  solely 
by  the  statute  of  wills,  or  by  that  statute  jointly  with  the 
statute  of  uses,  is,  except  in  a  very  few  cases,  a  matter 
rather  of  speculation  than  of  use ;  as  it  is  now  settled,  that 
as  the  testator's  intention  is  the  principal  rule  of  interpret- 
ing wills,  an  immediate  devise  to  uses  without  a  seisin  to 
serve  those  uses,  is  good;  and  that  where  the  estate  is 
devised  to  one  for  the  benefit  of  another,  the  courts  exe- 
cute the  use  in  the  first  or  second  devisee,  as  appears  to 
^t  best  with  the  intention  of  the  testator'. 

sdly.  With  respect  to  copyhold  estates.  The  statute  of 
uses  does  not  extend  to  these,  as  it  is  against  the  nature 
of  the  copyhold  tenure,  that  any  person  should  be  intro- 
duced into  the  estate  without  the  consent  of  the  lord  ^ 
but  if  uses  were  to  be  raised  on  conveyances  of  copyholds, 
there  would  be  a  transmutation  of  possession  by  the  sole 
operation  of  law,  and  vnthout  any  acquiescence  of  the  lord. 

3dly.  With  respect  to  leases  for  years.  These  estates 

See  Co.   Lit,   271,  b; 
and  1   Saund.    Uses,  i%\ 


^  Co.  Lit.  271,  bi 
■  See  Popham.  v. 


Bam- 
fields  1  VinJ  79;  Burcheit 
V.  Durdant,  2  Vent.  312; 
Broughton  v.  Langley,  1 
Salk.  679;  Gilb.  Uses,  281. 


Feame  Op.  422- 

^  Gilb.  Ten.  1 70  ;  1  Saund. 
Uses,  195. 
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are  not  executed  by  the  statute,  for  the  statute  speaks  only        uses. 

of  estates  of  which  a  person  is  seised*.    And  there  is  seisin  =- — 

only  of  an  estate  of  freehold :  and  the  inconveniences  that 
this  statute  designs  to  redress,  lie  in  freeholds  only^. 
But  this  must  be  understood  of  leases  actually  in  exist- 
ence, at  the  time  of  their  being  assigned  to  the  use. 
Therefore,  if  A.  possessed  of  a  lease  for  years,  grants  it 
over,  or  assigns  it  to  B.  and  C.  to  the  use  of  D.  all  the 
estate  is  in  B.,  and  C.  and  X>.  only  take  a  trust,  or  equi- 
table estate^.  But  if  A.  being  seised  of  lands  in  fee, 
makes  a  feoffinent  to  the  use  of  B.  and  C.  for  a  term  of 
years,  this  term  is  served  out  of  the  seisin  of  the  feoffee, 
and  is  executed  by  the  statute.  And  it  is  the  same  if  he 
bargains  and  sells  the  estate,  of  which  he  is  seised  in  fee, 
for  a  term  of  years  *•    ' 

There  are  three  other  kinds  of  uses,  which  the  statute 
cannot  execute^  as,  i.  Where  uses  are  limited  upon  uses; 
or,  2.  Where  a  term  is  raised  and  the  use  limited  in  trust; 
or,  3.  Where  lands  are  limited  to  trustees  to  pay  over  the 
rents  and  profits. 

*^  1.  Where  uses  are  limited  upon  uses. — ^When  the  courts  UBeoponuiuse.^ 
of  law,  after  the  statute  of  Henry  8,  took  the  cognizance 
of  OSes,  they  held,  that  no  use  limited  upon  an  use  could 
be  executed  by  the  statute.  Therefore,  if  a  man  bargain 
and  sell  his  lands  to  id.  to  the  use  of  B,  the  statute  can- 
not execute  the  use  in  JB.  for  by  the  bargain  and  sale, 
which  implies  a  consideration,  there  is  an  use  in  A. ;  and 
before  the  statute,  it  was  impossible  that  two  distinct  per- 
sons should  have  the  use  of  the  same  land ' ;  and  by  the 
statute,  the  -first  use  cannot  be  executed  in  A.  since  there 
could  not  be  two  plenary  possessors,  and  the  second  use' 
being  contrary  to  the  disposition  to  A.  must  be  null  and 
void.     But  the  courts  of  equity,  which  look  upon  the  in- 

•  1  Saund.  Us.  198.  *  Gilb.  Uses,  198;  Dyer, 

»  Poph.  76.  360  ;  2  Inst.  Qju 

**    Co.    Lit.    271,    b ;  1  ^  Gilb.  Law  of  Uses,  162; 

Saund.  Us.  41, 198.  1  Saund.  Us.  198. 
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USES.  terest  of  the  partieB  in  conveyances,  construes  A.  only  as  an 
"**"~"'**^  instrument  to  take  the  legal  estate,  and  that  in  conscieDce 
he  is  bound  to  answer  the  trust  to  B.  which  he  ha&  taken*. 
So,  if  a  man  enfeoff  another  to  the  use  of  J.  S.  and  his 
heirs,  and  upon  this  consideration,  that  if  J.  N.  shall  pay  so 
much  money,  then  tiie  said  J.  5.  and  his  heirs  shall  be  seised 
to  the  use  of  J.N.  and  his  heirs,  and  J.  N.  payd  the  money, 
yet  the.  use  is  not  executed  to  him  by  the  statute ;  but  the 
Court  of  Chancery  will  undoubtedly  support  it  as  a  trusts 
So,  in  the  case  before  put,  if  lands  be  limited  to  A.  and  his 
heirs,  to  the  intent  or  in  trust  that  B.  and  his  heirs  mny 
receive  a  rent  thereout  to  th^  me  of  C.  and  his  heirs,  the 
legal  estate  in  the  rent  will  vest  in  B. ',  because  the  seisin 
out  of  which  the  rent  arises,  is  conveyed  to  A.\  and  upon 
such  rent  being  limited  to  B.  the  statute  is  satisfied  \ 

So,  as  has  been  already  noticed  in  respect  of  wills,  for  as  a 
devise  supposes  a  consideration,  it  caimot  be  averred  to  any 
other  use  than  to  the  use  of  the  devisee^  for  that  were  an  tver^ 
ment  contrary  to  tbe  design  of  the  wiU  appearing  in  the 
words  ^;  unless  where  the  use  is  expressed,  in  which  case  it 
shall  be  to  the  use  of  cestui  que  ti^e,  and  will  execute ;  for  the 
will  has  only  an  implied  use,  where  no  other  is  Umited,  and 
expressumfacit  cessare  tacitumK  But,  if  lands  be  devised  to 
A.  during  the  life  of  B.  in  trust  for  JB.  the  reipainder  to  the 
heirs  of  jB.  now  living ;  this  is  a  chancery  trust  in  jB»  and 
not  executed  by  the  statute ;  for  this  was  the  design  of 
limiting  an  estate  to  A.  that  a  tail  might  not  be  executed 
in  jB.  whereby  he  might  have  a  power  to  dock  it^ 
Use  of  a  term  in      2.  Where  toHUS  are  raised,  and  the  i^es  limited  in 

trust"".    These  limitations  may  be  considered  witih  respect 

•  Chan,    Ca.   114,    115;         "»    Sed.  vide    Cromwelh 

Ash  V.   Gallen,  Gilb.  Law  case,  2  Co.  69,  b. 
ofUseSy  162.  Sedqu.  if  the         ^  Ffnum'scase,  4Rep.4. 
consideration  moves fromil.?         ^  Burchett  r.  Durdant,  ^ 

'  Gilb.  Law  of  Uses,  162;  Vent.  311. 
Dillon  V.  Frahie,  Poph,  8i.  ^  Id.  ibid.;  Gilb.  Law  of 

«   Chaplin  v.  Chaplin,  3  Uses,  162. 
P.  Wms.  229.  ""  See  Saund.  Us.  198. 
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to  sQcli  08  wait  on  the  inheritance ;  and  such  as  are  in        uses. 

gross*     And  ist.  Of  the  limitation  of  uses  of  terms  to 

wait  on  the  inheritance.  The  origin  of  tenns  to  be  at- 
tendant upon  the  inheritance,  was  in  the  time  of  Queen 
Elizabeth,  when  mortgaging  by  way  of  raiding  terms  was 
inrented ;  and  then,  if  a  marriage  settlement  was  made,  or 
a  purchase  upon  a  valuable  consideration,  and  the  mort- 
gage was  discharged  by  the  purchase-money  or  the  mar- 
riage portion,  it  was  thought  fit  to  take  an  assignment  of 
the  term  in  trust  to  the  same  persons  to  whom  the  inherit- 
ance wfts  limited,  to  protect  it  against  latter  mortgages  \ 
The  reason  of  this  was,>  that  the  terms  do  not  determine,  ' 
by  tbe  performance  of  the  trusts  for  which  they  were 
created,  unless  there  is  a  special  proviso  for  that  purppse* 
In  these  cases,  the  legal  interest,  during  the  continuance  of 
the  term,  is  in  the  trustee,  although  the  owner  of  the  estate 
is  entitled  to  the  equitable  and  beneficial  interest.  As 
courts  of  common  law  had  determined,  that  tbe  possession 
of  tfae  lejMee  for  years  was  the  possession  of  the  owner  of 
the  freehold,  courts  of  equity  determined,  that  where  the 
tenant  for  years  was  but  dtrustee  fotthe  ownerof  the  inherit- 
23Ude,  he  should  not  oust  his  ce^ui  que  trust,  nor  obstruct 
htm  in  any  act  of  ownership,  or  in  making  any  assurances 
of  fan  estate.  In  these  respects,  therefore,  the  term  is^conso* 
lidaylcd  with  the  inheritance ;  it  follows  the  descent  of  the 
belt  and  all  the  alienations  made  of  the  inheritance,  or  of 
any  particulaf  estate  ot  interest  carved  out  of  it,  by  deed, 
wiii^  or  act  in  law  ^.  But,  though  the  trust  or  benefit  of 
the  term  is  annexed  to  the  inheritance,  tlie  legal  interest 
of  the  term  remains  distinct  and  separate  from  it  at  law; 

"  Gilb.  Lawof  Uses^  163;  Villiers,  a  Atk.  72;'    TFiV- 

1  Saund.  Us.  41  to  49.  laughbyy.  Willoughby,  Amh. 

**    Whitchurch    v.    WhU^  282;  butmore  fully  reported 

church,  2  P,    Wms.    236 ;  in  1  Term  Rep.  763 ;  Good- 

Gilb.   Rep.   168;    9   Mod.  rtgA^  v.  Safes,  2  Wils.  329  ; 

124:    Charlton  v.    Low,  3  Scott  v.  Fenhoulet,   1   Bro. 

P.  Wms.  330 ;    Villiers  v.  Chan.  Rep.  69. 

004 


568  ELEMENTS   OF  [bODK  H.    PART  lU 

USES.  and  the  whole  benefit  and  advantage  of  the  term  arises 
""^  from  this.separation,  by  affording  the  means  of  protecting 
bona  Jide  purchasers  of  real  estates^  and  also  of  enabling 
courts  of  equity  to,  keep  real  estates  in  the  right  chaxmel; 
courts  of  equity  considering  such  terms  as  creatures  of 
equity  p.  And  though  it  seems  to  be  now  settled  at  law, 
that  a  plaintiff  in  ejectment  ought  not  to  be  nonsuited  by 
a  term  standing  out  in  his  own  trustee,  or  a  satisfied  term 
set  up  by  a  mortgagor  against  a  mortgagee,  yet  to  effect 
this,  the  ju^  must  presume,  in  either  of  these  cases,  the 
term  to  be  surrendered ;  for  without  a  surrender,  the 
estate  of  the  trustee  must .  prevail  at  law  \  At  law,  eveiy 
term  standing  out,  is  a  term  in  gro^s.  The  difference  in 
equity,  is  produced  by  affecting  the  person  holding  the 
term,  with  a  trust  to  attend  the  inheritance;  which  may 
be  either  by  express  declaration,  or  by  amplication  of 
law.  If  it  be  by  express  declaration,  it  is  immaterial 
whether  the  term,  if  in  the  same  hand  with*  the  inherit- 
ance, would  or  would  not  merge,  or  whether  it  be  subject 
to  some  ulterior  limitation,  to  which  the  inheritance  is  not 
subject ;  for  the  express  declaration  is  sufficient  to  make 
it  attendant  upon  the  inheritance.  If  it  is  to  be  made 
attendant  upon  the  inheritance  by  implication  of  law,  then 
it  is  necessary  that  it  should  not  be  subject  to  any  other 
limitation,  and  that  the  owner  of  the  inheritance  should 
be  entitled  to  ihe  whole  interest  in  the  trust  of  the  term ; 
so  that  according  to  the  rule  laid  down  in  Best  v.  Siam^ 
ford%  if  the  term  and  inheritance  nad  been  in  the  same 
hand,  the  term  would  have  jnerged.    But  the  intent*  to 

^  See  Mr.'Butler's  note,  ford,  Bull.  N.  P.  1 10 ;   Do€ 

Ck).    lit.     293 ;    and   Wil^  v.  Pegge,   1  Term^ep.  758 ; 

lougby  V.   Willoughby,  ubi  Doe  v.  Staple,  2  Term  Rep. 

supra;  and  Nourse  v.  Yar^  698;     Doe    v.  Syboumy    7 

worth,  Finch's  Rep.  160.  .  Term  Rep.  3;   Uoodtitle  v. 

**  Coodtitle    V.    Knott,  Jones,  Id.' 47. 

Cowp.  46 ;    Doe  v.   Pott,  '  Prec.    Chan.    253  ;     2 

Dougl.  721 ;   Lade  v.  HoU  Freem.  288. 
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purchase  the  whole  interest  will  not,  it  seems^  be  sufficient       U8£8. 

to  make  the  term  attendant  on  the  inheritance  by  impli-  ' 

cation  of  law'.    Any  limitation,  howevei:,  though  Toid  in 

law,  which  shows  .an  inattention  to  sever  the  term  from 

the  inheritancei  will  be  sufficient  for  that  purpose  ^    And 

therefore  a  term,  thoughlimited  in  trust  for  A.  and  his  heirs, 

will  devolve  on  the  personal  representative  of  it".    And 

though  a  term  raised  for  a  particular  purpose,  will,  when 

such  purpose  is  answered,  vest  in  the  heir ,  yet  he  must  take 

it  as  a  term,  and  it  will  go  in  a  course  of  administration  y 

and  not  in  a  course  of  descent  \ 

And  hence  it  is,  that  if  the  inheritance  was  limited  in 
tail,  with  remainder  over,  the  trust  of  the  term  might  be 
limited  in  the  same  manner ;  and  therefore,  if  the  tail  was 
docked  by  fine  and  recovery,  the  trust  of  the  tail  and  re- 
mainders ceased,  and  attended  the  inheritance  in  fee;  for 
the  trusts  could  not  protect  or  attend  those  estates  that 
^ere  not  in  being,  and  the  trustee,  who  is  but  an.  instru- 
ment to  protect  others,  cannot  have  it  to  his  own  use  ^. 
And  the  entailing  of  a  term  is  not  within  the  statute  de  donu 
canditionalibus,  for  tha^  statute  extends  only  to  estates  of 
inheritance,  and  not  to  chattels,  which  the  rules  of  the  com- 
mon law  have  carried  into  another  channel  *.  And,  there- 
fore, in  this  case  the  trustee  and  tenant  in  tail  may  dispose 
of  it  without  a  fine  or  recovery ;  and  if  upon  valuable 
consideration,  it  will  bind  the  issue;  because,  since  Chan- 
cery is  not  bound  by  the  statute,  it  is  at  liberty  to 
direct  th<e  rules  of  equity,  and  it  is  not  equity  to  set  up  the 
trust  to  the  issue  when  the  ancestor  has  received  for  it  a 
valuable  consideration*.    It  will  likewise  be  assets  to  pay 

'  Scott  V.  Fenkoulet,  i  Bro.  '  LeintY.Needham,  3  Vpm. 

Chan.  Rep.  69.  138. 

-  *  Hayter   v.  Hod,    1    P.  ^  Case'of  Perp.  3i  4j5>  n* 

Wms.  369.                     "  ^  »  Ibid.  3, 1 1 . 

"  Hunt  V.  Baker  J  2  Freem.  •  Ibid.  3  ;   Qilb.  Law  of 

62;    Attorney   General     v.  Uses,.  164. 
Sandys y  Id.  131. 


570  ELEMENTS    OF  [bOOK  II.  PART  11. 

USES.  iiitestates  debts,  for  all  chaHels  of  intestates  are  assets  at 
*""  common  law ;  and  it  is  not  equity  to  direct  it  otberwise  ^ 

And  a  term  to  attend  the  inheritance  is  real  assets  in  the 
hands  of  the  heir;  for  the  statute  of  frauds  having  made  a 
trust  in  fee  assets  in  the  hands  of  the  heir,  the  term  which 
follows  the  inheritance,  and  which  is  subject  to  all  charges 
which  affect  the  inheritance,  must  be  so  also  ^. 

But,  if  the  inheritance  of  a  use  be  entailed,  the  aliena- 
tion of  tenant  in  tail  will  not  divest  it  out  of  the  issue ;  for 
it  is  within  the  intent  of  the  statute  de  doms,  which  says, 
that  if  an  estate  be  thus  limited,  the  donde  shaH  not  alien  to 
prejudice  his  issue;  and  the  Chancery,  in  interpreting  men's 
contracts,  is  bound  by  the  intent  of  an  act  of  parliament  ^ 

If  a  term  be  given  to  A*  in  trust  for  J3.  in  tail,  with  re- 
mainder over,  attendant  on  an  inheritance,  and  A.  but* 
render  to  JB^  this  shall  not  destroy  the  remainder;  for 
though  the  surrender  destroys  the  estate  at  law,  yet  the 
trust  remains  in  equity,  if  the  party  had  notice  ^.  But  if 
A.  or  jB.  had  aliened  upon  valuable  consideratioR,  withoirt 

« 

notice,  this  would  havtt  destroyed  the  equity  of  the  issue 

and  the  remainder-man  ^ 
Liiuiution  of         3-  T^  third  bnuich  of  oar  inquiry  compr^ends  those 
te« topI^oTer  ^^'»**  where  lands  are  Kmited  to  trustees  to  pay  over  the 
the  reiiu,  &c.     rents  and  proftts. 

Soon  after  the  statute  of  U6ee>  it  was  conceived,  that 
though  a  feoffinent  in  fee  to  the  use  of  tAe  feofibr  for  life, 
and  after  his  decease,  that  another  (as  J.  N.)  cdieutd  /dke 
thepnfiHf  was  an  use  executed  in  J.  N.  yet  that,  if  it  had 
been  tiiat  after  his  death  the  feoffee  riiouM  receive  die 
proits,  and  pay  them  ever  to  J.  N.  Om  would  not  he  exe> 
cuted  by  the  statute,  because  the  legal  estate  must  be  in 
the  feoffees,  in  order  to  enable  them  to  pay  over  the  pro- 

^  C^  of  Perp.  a;  GiU,.   ^Lp^ef  "^^^^    ' 

Uw  of  Uges,  164.  *  Gflbf  lU  of  Uses,  105. 

«  Attonuy  Generaiv.  S^       «  Ibid.  165. 
G.5<iiMr^s,Hardr.489;  Wil-        '  Id.  ibid. 
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fits  s.    And  the  same  construction  has  ever  since  prevailed ;        USES, 
so  that  it  is  now  settled,  that  where  there  is  a  conveyance        ' 
or  devise  in  trost  to  pay  over  the  profits  ^,  or  to  convey  -',  or 
to  sell*^,  or  to  do  any  other  act  for  which  it  is  necessary 
that  the  trustees  should  have  the  legal  estate,  that  estate 
vests  in  them,  as  they  otherwise  could  not  execute  liie  trust. 

Where,  however,  a  testator  devised  lands  to  trustees 
upon  trust,  that  they,  their  heirs  and  assigns,  should  yearly, 
by  equal  quarterly  payments,  by  and  out  of  the  rents  and 
profits  of  the  premises,  after  deducting  rates,  taxes,  repairs, 
and  expenses,  pay  such  clear  sum  as  should  then  remain 
to  his  brother  C.  S.  and  his  assigns,  during  his  natural 
life,  and  after  his  decease,  to  the  use  and  behoof  of  the 
heirs  male  of  the  body  of  the  said  C.  8»  lawftdly  to  be 
begotten,  as  they  should  be  in  priority  of  birth;  and  in 
default  of  such  issue,  remainder  over.  Eyre,  B.  and 
Master  Holford,  thought  that  the  estate  for  life  was  exe» 
cuted  in  C.  S. ;  but  Master  Hett  differed.  And  i;^on  a 
re-hearing,  LcMrd  Chancellor Thurlow  expressed  hisopiniony 
that  the  trustees  being  to  pay  the  taxes  and  repairs,  they 
must  have  an  interest  in  the  premises ;  and  therefore,  that 
the  legal  estate  for  the  life  of  C.  S.  was  in  them ;  and  thai 
C  5.  had  only  an  equitable  estate  tot  life,  and  the  subse* 
quent  estate  being  executed,'  could  not  unite;  and  of 
course  that  a  recovery  suffered  by  C.  S.  was  void '. 

Again,  where  lands  were  devised  to  trustees  and  their  ^ 
heirs,  upon  trust,  to  stand  seised  during  the  natural  life  of 
the  testator's  son,  J.  5.  to  the  uses  after  mentioned,  ^ 

<  BrovghUm  v.  Langky,  ^  Bagsiaw  v.  Spencer^  9 

1  Salk.  67B ;  1  Eq.  Ca.  Abr.  Atk.  578 ;  and  see  1  Saund. 

383 ;  Bro.  Feoffm.  al.  Uses,  Uses,    5,  n. ;    Chmtnan  ▼. 

pi.  52.  Blissett,  For.  145 ;  Shcmland 

^  i^mpson  V.  Turner,    1  ▼.  Smith,  1  Bro.  75 ;  Fea!me 

Bq.  (X  Abr.  383.;  Sihxster  P.  W.  421 ;  SUvesier  v.  Wil^ 

V.  Wibon,  9  Durnf.  &  East,  son,  2  T.  R.  444. 

444.  ^  Shcmland  v.  Smith,  1  Bro« 

*  Bac.  Uses,  8 ;  Roberts  v.  Chan.  Kep.  75. 
Dixwell,  1  Atk.  607. 
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USES.         ^^^  ^^^y  should  yearly,  during  his  life,  receive  the  rents, 

^    8cc.  and  apply  them  for  his  subsistence  and  maintenance 

during  his  life ;  and  after  the  decease  of  his  said  son  J.  S. 
he  devised  the  said  premises  to  the  heirs  of  the  said  /.  S. 
begotten,  and  in  default  of  such  issue,  to  his  own  right 
heirs.  The  Court  held,  t;hat  the  use  was  not  executed  in 
I,  S,  but  in  the  trustees  during  his  life ;  because  of  the 
trust  being  to  receive  and  pay  over  the  rents  and  profits, 
and  the  application  of  them  for  his  subsistence  and  mainte- 
nance, by  which  the  testator  seemed  to  invest  the  trustees 
with  some  degree  of  discretionary  power ;  and  there  Jbeing 
nothing  in  the  nature  of  the  trust  to  prevent  the  limitation 
to  the  heir  of  his  body  from  being  an  use  executed,  they 
held,  the  two  limitations  did  not  unite  so  as  to  give  I,  5. 
an  estate-tail"^.. 
So,  in  the  common  case  of  a  trust  to  permit  a  feme- 
y  covert  to  receive  the  profits,  or  to  pay  them  to  her  separate 
use,  tlie  legal  estate  resides  in  the  trustees  °.  And  so,  in 
a  very  late  case,  where  a  devise  was  to  trustees  and  their 
heirs  in  trust,  to  permit  a  feme-covert  to  receive  the  rents 
and  profits  for  her  separate  use  for  life,  and  after  her  de- 
cease, to  the  use  of  the  first  and  other  sons,  &c.  with  limi- 
tations over,  and  in  default  of  issue  to  the  separate  use  of 
other  femes-covert,  it  was  determined  that  the  legal  estate 
in  fee»simple  vested  in  the  trustees  ^ 

And  if  lands  are  devised  to  trustees  and  their  beirs,  in 
trust  for  a  feme-covert,  and  that  the  trustees  shall,  fi-om 
time  to  ^me,  pay  and  dispose  of  the  rents  and  profits,  to 
her  or  to  such  persons  as  she,  whether  sole  or  covert,  shall 
appoint,  and  that  her  husband  shall  have  no  benefit 
thereof;  and  as  to  the  inheritance,  in  trust  to  such  persons 

"*  Silvester  v.    Wilson,   2  ^  Harton   v.   Harton,    7 

Dumf.  8c  East,  ^^.  Dumf.  &  East,  652.    S^d 

°  Pybus  V.  Smithy  3  Bro.  vt^.  Jofnes  v.  Say  and  Seal, 

340 ;     Henry    v.     Purcell,  there  cited. 
Feame,  75 ;  Neville  v.  Saund* 
ers,  1  Vem.  415. 
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as  she  by  wiU^  or  other  writings  under  her  hand,  shall  ap^         uses. 
point;  and  for  want  of  such  appointment,  to  her  and  her  ■■ 

heirs ;  this  shall  be  a  trust,  and  not  a  use  execi^ted  by  the 
statute  ^. 

But,  where  a  man  devised  the  rents  and  profits  of  certain 
lands  to  T.  B.  the  wife  of  W.  B.  during  her  natural  life,  to 
be  paid  by  his  executors,  into  her  own  hands,  without  the 
intermeddling  of  her  husband,  aad  after  her  decease,  he 
devised  them  to  others ;  it  was  held  by  Rokeby  and  Eyre, 
Justices,  that  the  lands  themselves  belonged  to  jJie  wife, 
against  Holt,  Chief  Justice,  who  held  strongly,  that  the 
executors  were  only  trustees  for  the  wife  \ — ^The  doctrine 
of  Holt  was  however  Cully  established  in  the  subsequent 
c^ase,  when,  where  lands  were  devised  to  trustees  and  their 
heirs,  in  trust  to  pay  several  legacies  and  annui^es,  and  to 
pay  the  surplus  of  the  rents  and  profits  to  a  married  woman, 
during  her  life,  for  her  separate  use,  or  as  she  should 
direct ;  and  after  her  death,  the  trustees  to  stand  seised  to 
the  use  of  the  heirs  of  her  body,  with  remainders  over ;  the 
question  wa&,  whether  this  devise  to  pay  the  surplus  of  the 
rents  and  profits  to  the  wife,  was  such  an  use  or  trust  as 
was  executed  by  the  27  Henry  8 ;  for  if  it  was,  then  it  was 
urged,  that  she  being  tenant  for  Ufe,  and  the  limitation 
afler  to  the  heirs  of  her  body  being  coupled  with  it,  gave 
her  an  estate-tail,  according  to  Shelley's  case  ^ ;  but,  if  it  did 
not,  then  the  eldest  son  was  to  take  as  a  purchaser.  It 
was  held  by  the  court,  that  she  had  only  a  trust  for  life, 
And,  consequently,  the  heirs  of  her  body  must  take  by  pur-  -  • 
cha^e  ;  and  the  rather  in  this  case,  because  it  was  limited 
to  the  heirs  of  her  body  severally  and  successively,  as  they 

P  Neville  V.  Saunders,   1  judged    by    two      Justices       • 

Vem.  415.  agamst  the  opinion  of  Holt, 

^  South  V.  Alleine,  1  SaJk.  Ch.  J.    but    the    reporters 

228;  Comb.   675,     S.  C. ;  differ  as  to  the  opinion  of 

and  5  Mod.  63,  101 ,  by  the  the  Ch.  J. 
name  of  Bush  v.  Allen.  Ad-        '  1  Co.  629. 
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USES.  should  be  in  seniority  of  age  and  priority  of  birth,  and  the 
""-— """"""^  heirs  of  their  respective  bodies  issuing.  And  a  difference 
was  taken  between  this  case  and  diat  of  Broughton  t. 
hangley  %  for  there,  it  was  to  permit  A,  to  receive  the  rents 
and  profits  for  Ufe ;  but  here  it  is  a  trust  in  the  trustees  to 
pay  over  the  rents  and  profits  to  such  and  such  persons ; 
and  therefore  the  estate  must  remain  in  them  to  answer 
these  trusts;  otherwise  she  must  be  the  trustee^  contrary  to 
liie  express  words  of  the  will'  (i). 

But  where  the  trust  is  to  permit  any  other  person  than 
a  feme-covert  to  receive  the  rents  and  profits,  the  legal 
estate  will  be  vested  by  the  statute  in  the  person' entitled  to 
receive  them  ".  And  where  the  estate  is  merely  charged  widi 
pa]nnents,  and  subject  to  such  fiayment  the  estate  is  given 
over,  and  the  trusts  may  be  executed  by  the  trustees 
under  the  direction  of  a  court  of  equity,  without  possessing 
the  legal  estate,  they  will  take  a  trust  estate  only,  and  the 
use  will  vest  in  the  baieficial  devisee". 

It  is  also  to  be  observed,  that  an  use  can  be  thus  created, 
only  in  freehold  lands,  the  words  of  the  statute  being, 
'^  when  any  person  is  seised  to  the  use  of  another,"  which 
words  are  applicd^le  only  to  freehold  estate.   Where,  there- 

•  2  Salk.  679.  *        and  Harton  v,  Harton,  7  lb. 

•  1    Ca.    Eg.  Abr.  383;    652. 

Jemes  v.  7%e  Lord  Sayjaid  "  Brcugkton  v.   Langk^f 

Seal,   and    affirmed  Dom*  s  Salk.  679. 

Proc.  113;   3  Bro.  Par.  Ca«  '  See   Kenrick  v.  Beau- 

458.S.  C.;   and  see  J5ea&Ze  clerc,  3  Bos.   &  Pul.  175; 

v.  Dodd,  1  Term  Rep.  193;  and  ^eeposi.  p.  183. 
II                          ■<    .   , 

(1)  But  if  lands  are  devised  to  trustees  and  their  heirs, 
on  trust,  to  permit  A,  to  take  the  profits  for  his  life,  and 
after,^  the  trustees  to  stand  seised  to  the  use  of  the  heirs 
of  the  body  of  A» — A,  has  an  estate*tail  executed  in  him; 
for  this  being  a  plain  trust  at  common  law,  what  is  so, 
must  be  executed  by  the  statute,  which  mentions  the  word 
trust  as  well  as  use,  Broughton  v.  Langley,  2  Salk.  679; 
and  per  Holt,  Ch.  J.  the  same  point  cont.  in  the  case  of 
Burchett  v.  Durdant,  2  Vent.  3 1 2,  is  not  law. 
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fore,  a  term  for.  years  is  limited  to  A,  to  the  use  of  another        uses. 

.  in  trust  for  B.  the  legal  estate  remains  in  A.  and  is  not  — 

executed  by  the  statute  in  £• ' 

Neitho*  does  the  statute  extend  to  oopyholds.  If  a 
copyhold,  therefore,  be  surrendered  to  il.  to  the  use  of  B^ 
the  l^;al  estate  will  not  be  tranferred  to  B. 

And  if  it  were  devised  that  executors  should  seD,  ^d  one  Devise  that  ei 
refiisedf  at  common  law,  the  other  could  not  sell  any  part  of  wil^"'  " 
it,  but  he  may  now  sell  the  whcde,  because  it  is  within  the 
equity  of  the  statute  of  Henry  8.  And  the  executoni  may 
aell  any  part  of  it  as  they  find  purchasers :  for  if  they  have 
authority  o¥er  the  whole,  they  have  it  over  every  part ; 
for  a  man  cannot  n^ike  void  his  own  act,  by  doing  less 
than  his  authority,  when  he  does  an  act  that  he  is  autho- 
rized to  do  *.  But  if  one  exequtor  refiise  to  sell  or  admi** 
nister,  the  other  cannot  sell  the  land  to  him ;  for  since  they 
axe  authorized  to  sell,  they  must  of  necessity  be  excluded 
from  buying,  so  that  no  power  was  by  the  will  given  to  sell 
to  any  of  them,  but  to  all  other  penons  exclusive  of  them*. 

But  it  has  been  observed  by  Mr.  Butler,  that  what  Lord 
Coke  advances  about  the  efiect  of  a  will,  devising  that 
ezeontors  shall  sell  land,  is  open  to  a  varie^  of  obser* 
rations  ^.  He  first  supposes,  that  such  a  devise  passes 
BO  interest  or  estate  to  the  executors,  but  merdy  a  power 
or  authority;  and  thence  he  infers,  that,  Uke  coasmon 
naked  authority,  it  will  not  survive.  But  these  positions 
seem  at  least  controvertible,  having  been  eaqpressly  con- 
tradicted by  decisions  amce  Lord  Coke's  time  :  and  though 
both  should  be  admitted  to  be  true  in  point  of  Utw,  they 
vrould  not,  as  has  been  already  noticed,  avail  in  a  court  of 
equity;  as  this  jurisdiction,  notwithstanding  the  extinction 
of  the  power  at  law,  would  compel  its  execution  in  favour 
of  those  for  whose  benefit  the  power  was » given.    As  to 

5^  Bac.   Read.   42;  Dy.        **  See  Co.  Lit.  113,  a.  n. 

369,  a;  Poph.  76.  (2) ;  1  Saund.  Uu.  495 ;  also 

•  Co.  Lit.  113,  a.  1  Ca.  Op.  401;    a  lb.  16* ; 

*  Ibid. ;  1  And.  27.  Feame,  P.  W.  222. 
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USES.  the  power's  not  surviving  for  want  of  an  interest,  Lord 
Coke  himself^  both  in  the  pages  cited,  and  in  other  places, 
concedes,  that  if  one  devises  lands  to  be  sold  by  his  exe- 
cntors,  an  intetrest  will  passS  Now  such  a  devise  80 
resembles  devising  that  executors  shall  sell  the  land,  as  to 
give  the  distinction  made  between  them  the  appearance 
of  too  curious  and  overstrained  a  refinement ;  such  as  rather 
consists  in  the  formal  arrangement  of  words,  than  of  any 
thing  substantial.  But  the  subtlety  of  the  distinction  is 
not  the  only  objection  to  it ;  Lord  Hale,  whilst  he  was 
Chief  Baron  of  the  Exchequer,  referred  to  a  case,  in  which 
it  was  adjudged  against  the  distinction  '.  However,  it  has 
been  adopted  in  cases  since  the  first  publication  of  Coke's 
Commentaries.  Thus,  in  the  case  of  Lovdl  v.  Barnes,  in 
the  12th  of  Charles  the  First;  though  the  Judges  held,  that 
such  a  power  of  selling  given  to  two  executors  survived, 
yet  they  disavowed  founding  themselves  on  the  will's 
passing  an  interesjt  ®.  Nay,  even  in  a  6ase  of  a  much  later 
date.  Lord  Chancellor  King  acted  as  if  he  deemed  the  dis- 
tinction settled  at  law ;  for  he  directed  the  heir  to  joia  in 
a  sale»  in  which,  his  concurrence  would  otherwise  have  been 
unnecessary  ^.  In  respect  to  the  operation  of  such  a  de- 
vise, considered  as'  a  mere  authority,  the  strict  notion 
about  naked  powers  is  certainly  with  Lord  Coke ;  and  some 
of  the  old  books,  besides  those  cited  by  him,  very  much 
favour  its  application  to  the  case  of  executors  K  But  there 
are  some  respectable  authorities  the  other  way :  for  Per- 
kins is  of  opinion,  that  the  power  of  selling  may  be 
exercised  by  the  surviving  executor;  and  Brook  infers  the 
same  doctrine  to  be  the  point  adjudged  in  a  case  of 
Edward  3 ;  and  further,  it  was  held  accordingly,  by  three 
Judges  in  the  reign  of  Charles  the  First,  on  a  reference  to 

^    See  Co.   Lit.   181,  b;  '  See    Yates  v.  Cfrnpton, 

236,  a.  2P.Wms.308. 

*  Hardr.  419.  «  See  Dy.  119,  ed,  1688. 

*  ^  See  W.  Jones,  352 ;  and  the  case  in  marg.  and  Mo. 

Cro.  Cha.  382.  61. 


en.  X.  §IV.]  CONVEYANCING.  577 

them  out  of  Chancery  *".  And  this  latter  opinion,  says  USES. 
Mr.  Butler,  seems  most  likely  to  conform  to  the  meaning  ~ 
of  a  will  in  cased  of  this  sort ;  for  it  can  scarcely  be  ima- 
gined, that  a  testator,  when  he  entrusts  his  executors  with 
a  power  of  selling  land,  should  mean  to  have  thos6,  for 
whose  benefit  he  directs  the  sale,  disappointed  by  the  death 
of  one  of  the  persons  invested  with  an  authority  which  the 
survivor  is  equally  capable  of  executing.  Perhaps,  tdo,  it 
may  be  possible  to  justify  the  opinion,  by  proving  a  power 
of  selling  thus  given  to  executors,  to  be  something  more 
than  the  case  of  a  naked  power ;  were  a  naked  power, 
vested  in  two  or  more  nomnatim,  without  any  reference 
to  an  office  in  its  nature  liable  to  survivorship,  as  an 
executorship  is,  it  without  doubt  would  be  a  con- 
tradiction of  the  general  rule  to  allow  the  power  to  sur- 
vive. But  where  a  power  of  selling  is  given  to  executors, 
or  to  persons  nomnatim  in  that  character,  it  is  not  wholly 
irreconcileable  with  the  rule  to  deeni  a  surviving  executor 
a  person  within  the  description ;  for  by  the  death  of  one 
executor,  the  whole  character  of  executors  becomes  vested 
in  the  survivor,  and  the  power  being  annexed  to  the  exe- 
cutors ratione  officii,  and  the  office  itself  surviving,  why 
should  not  the  power  annexed  to  it  also  survive,  as  well  as 
where  it  survives  by  reason  of  being  coupled  with  an  in- 
terest? This  manner  of  accounting  for  the  opinion,  that 
a  power  of  selling  annexed  to  an  executorship  may  survive, 
Mr.  Builer,  however,  admits,  is  only  a  conjecture,  hazarded 
for  the  sake  of  reconciling  a  particular  case  with  a  general 
rule  ;  the  reasons  which  influenced  those  who  adopted  the 
opinion,  not  appearing  in  any  book  he  had  seen  ^  How- 
ever, the  conjecture  is  agreeable  to  the  manner  in  which 
Lord  Hale,  in  a  manuscript  note  on  Coke  upon  Littleton, 

^  See  Perkins,  sect.  550;    Cro.  Car.  382 ;   W.  Jones, 
Bro.  Abr.  Devise,  50  ^  and    352. 
the  case  of  Love// V.  Barnes,        *  Co.  Lit.  181,  b.  236,  a. 
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U8JC0.        alluded  to  by  Mr.  Butler^  is  represented  to  have  coii«idered 
the  power's  sunriying  when  given  to  two  executors,  as  in 
the  case  of  Lovell  v.  Bamet.    The  words  of  the  note  aie 
these :  ^'  Hales,  Chief  Baron,  says,  it  is  so,  because  they 
were  to  sell  by  reason  officii ;  yet  the  law  stands,  that  au- 
thorities shall  not  survive ;  and  perhaps  it  had  been  other- 
wise, if  he  had  ordered  his  land  to  be  sold  by  A.  and  B. 
not  being  named  executors,  and  one  of  them  bad  died,  for 
that  seems  to  be  a  personal  trust"    The  coiyecture  also 
receives  .great  countenance  from  t^ome  books,  in  which  it 
is  said,  that  such  a  power  of  s^ing  given  to  executors 
shall  pass  to  their  executors  and  adqcunistcators :  for  if  an 
authority,  not  being  coupled  with  an  interest,  becranes 
transmissible  in  the  way  of  succeseion  in  it^mium  till 
executed,  by  reason  of  its  being  given  to  executors,  mueh 
more  may  it  survive  for  a  like  reason  ^    it,  indeed,  the 
doctrine  in  the  books  referred  to  is  well  founded,  it  will 
prove  a  power  of  selling  land  given  to  executors  ci^oible 
both  of  transmission  and  survivorship-    But  whether  lord 
Coke's  notion  of  the  power's  not  surviving,  or  the  opposite 
one,  most  conform  to  strictness  of  law,  is  not  now  of  any 
great  importance ;  as  such  a  power,  thoMgh  extinct  at  law, 
would,  as  has  already  been  observed,  certainly  be  enfecoed 
in  equity.    This  has  long  been  the  practice*  of  our  oouits 
of  equity ;  these  rightly  deeming*  the  purpose,  for  which 
the  testator  directs  the  money  arising  from  the  sale  to  be 
applied,  to  be  the  substantial  part  of  the  devise,  and  the 
persons  named  to  execute  the  power  of  selling  to  be  i^ere 
trustees ;  which  brings  the  caae  wi&in  the  general  rule  of 
equity,  that  a  trust  shall  never  &il  of  execution  for  want 
of  a  trustee,  and  that  if  one  is  wanting,  the  court  shall 
execute  the  office.    The  relief  is  administered  by  censi- 
dering  the  land,  in  whatever  person  vested,  as  bound  by 
the  trust,  and  compelling  the  heir,  or  other  pe9:Mn  having 

^  Keilw.  44 ;  2  Browal.  194. 
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the  legal  eBtate,  to  perfonn  it(i).  Nor  do  the  courts  of  USES, 
equity  appear  ever  to  have  confined  this  relief,  as  they  — — — — - 
certainly  do  many  kinds  of  aid,  to  persons  of  particular 
and  favoured  descriptions,  such  as  wife^  children,  or  cre- 
ditors; for  though  in  some  of  the  old  cases,  the  persons 
relieved  were  of  one  or  other  of  these  descriptions,  yet  in 
others  nearly  of  the  same  time,  the  parties  are  not  stated 
to  have  fallen  within  either  of  them;  and  I  do  not 
find  any  c^se,  in  which  relief  has  been  refused  on  that 
account  ^  'the  rqason  of  not  favouring  particular  persons 
in  this  instance  will  appear  evident^  when  it  is  considered, 
that  testamentary  powers  to  sell  are  deemed  to  be  in  the 
nature  of  trusts,  and  trusts  are  executed  in  equity  for  all 
persons  indiscriminately  "*. 

Lord  Coke  also  takes  for  granted,  that  if  there  is  a  devise 
^  to  A»  for  life,  and  that  after  his  decease  the  lands  shall 

« 

be  sold  by  the  testator's  executors,"  they  cannot  sell  the 
reversion,  but  must  wait  till  the  death  of  the  wife ;  and  the 
case  cited  from  Brooke  ",  countenances  diis  opinion ;  but 
in  one  report.  Judge  Haughton  argues,  that  the  words 
^'  after  the  decease^'  of  the  tenant  for  life,  mean  only  to 
mark  the  determiaation  of  his  estates,  **  not  to  limit  the 

*  See   Locton  v.    Locton,        "  Co.  Lit.  181,  b.  236,  a, 
already  cited/ and  the  case        "  Abr.  Devise,  pi.  1. 
of  Tenant  v.  Browne,  cited 
in  1  Cha.  Ca.  180. 


(i)  There  are  many  printed  precedents  of  thus  execute 
ing  not  only  powers  actually  extinct  at  law,  or  supposed 
tobe  so,  but  also  such  as,  m  point  of  law,  either  for  want 
of  the  will's  naming  by  whom  they  should  be  executed, 
or  because  those  named  had  died  before  the  testator, 
never  could  exist  or  take  effect.  Some  of  those  prece* 
dents  aie  as  early  as  the  reign  of  Charles  L  See  jLocion 
V.  ILocton,  2  Freem.  136,  and  1  Cha.  Cas.  179;  Garfoot  v. 
Garfoot,  i  Cha.  Cas.  35;  GvnUiam  v.  Rowel^  Hardr.  204; 
PiU  V.  Pelham,  2  Freem.  134;  1  Cha.  Rep.  283;  and  1 
Cha.  Cas.  176 ;  T.'Jo.  25;  1  Lev.  304.  See  also  jlklax.  of 
Eq.  57 ;  and  Yin.  Abr.  Devise,  Q.  e.  and  S.  e. 
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USES.        time  for  sale/'  and  therefore,  that  a  sale  may  be  in  his  life- 

time :   and  in  another.  Judge  Clench  expresses  himself 

almost  to  the  same  purpose  ^. 


V.   How  AN  Use  may  be  extinguished  and 

DESTROYED,    AND    HOW    REVIVED. 

It  now  only  remains  to  in(q[uire  by  what  means  an  use 
may  be  extinguished  or  otherwise  destroyed.  This  head 
may  be  conveniently  divided  into  those  cases,  where  there 
is  a  power  of  revocation  reserved  by  the  person  creating 
the  use,  and  where  there  is  none. 

We  have  seen,  that  to  every  execution  of  an  use,  by 
virtue  of  the  statute  of  17  Hen.  8,  four  things  are  requisite : 
1st,  A  person  seised;  sdly,  A  cestui  que  use \  3dly,  An 
use  in  esse,  viz.  either  in  possession/reversion,  or  remainder; 
4thly,  That  the  estate  out  of  which  the  use  arises,  otight 
to  vest  in  cestui  que  use^.  All  which  four  requisites  must 
concur  .at  one  and  the  same  point  of  time.  So  that  every 
use  in  esse,  viz.  every  use  in  possession,  reversion,  or  re- 
mainder,  (where  the  other  circumstances  are  not  wanting), 
is  executed  by  the  statute  immediately ;  but  no  future  or 

contingent  use  is  executed  till  it  comes  into  esse,    idly, 

• 

All  uses,  whether  contingent  or  otherwise,  not  executed  by 
the  statute,  remain  in  the  mean  time  as  at  common  law; 
so  that  if  the  root,  out  of  which  they  ought  to  spring,  is 
defeated,  the  uses  themselves  are  utterly  destroyed  1;  that 
is,  if  the  feoffees  and  their  heirs  do  not  continue  their  seisin, 
or  some  other  by  their  assignment,  against  whom  there 
may  be  jbl  remedy  in  equity ;  as  where  the  party  is  in  the 
per,  and  with  notice',  or  without  a  consideration,  when 


•  2  Bulst.  125;  Godb.46. 
There  is  also  a  case  against 
Lord  Coke  in  2  Leon.  220 ; 
and  the  point  is  doubted  in 
Cro.  Cha.  382.  See  further 
in  respect  to  such  devises, 
Vin.  Abr.  K.  e.to  S.e. 


^  Chudleigh's  case,  1  Rep. 
126. 

a  lb.  1  Rep.  121,  122, 
126}  Haynes  v.  Vitlars,  2 
Siderf.  64,  158. 

'  Wegg  V.  Villers,  2  Rol. 
Abr.  79C  797- 
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the  law  implies  notice.     But  a  lease  for  years  shall  only        USES, 
bind  the  future  use,  and  not  destroy  it  for  the  freehold,  - 

because  the  seisin  still  remains '. 

A  shifting  or  springing  use,  after  a  previous  limitation  of  Deitmction  of 
the  fee,  cannot,  it  is  said,  be  barred  by  the  cestui  que  use  springiug  uiei; 
by  any  kind  of  conveyance.  Thus,  if  land  be  given  to  the 
use  of  A.  and  his  heirs,  until  JB.  pay  him  lo  /.  and  then  to 
the  use  of  JB.,  A.  cannot  bar  this  contingent  use  ^ '  A  con- 
tingent or  shifting  use  in  this  respect  differs  from  a  contin- 
gent remainder,  which  may  be  destroyed.  But  on  the 
other  hand,  it  agrees  with  an  executory  devise  after  a  pre- 
vious devise  of  the  fee :  as  it  was  determined  in  PeUs  v. 
Brovme\  However,  in  another  case  it  was  said*,  that 
if  a  man  covenant  to  stand  seised  to  the  use  of  himself  in 
fee,  until  marriage,  and  then  to  the  use  of  himself  and  his 
intended  wife^  and  the  heirs  of  his  body^  with  remainders 
over^  he  may  before  matriage  destroy  the  future  or  contin- 
gent uses,  by  making  a  feoffment  in  fee,  in  tail,  or  for 
Hfe,  upon  a  good  consideration,  and  without  notice :  but 
that  a  lease  for  years  would  be  insufficient  for  that  pur- 
pose'^. 

The  two'last  cases  may,  however,  Mr.  Saunders  thinks  % 
be  reconciled  to  the  preceding  rule,  in  this  manner ;  if  the 
seisin,  out  of  which  the  springing  or  future  use  is  to 
arise,  be  destroyed,  the  future  Qse  cannot  take  effect: 
therefore  if  A.  covenant  to  stand  seised  to  the  use  of  such 
a  wife  as  he  shall  hereafter  marry;  until  the  marriage,  the 
use  results  to  himself  in  fee,  and  it  is  out  of  his  seisin, 

•  Bolls  V.  Sir  H.  Winion^  *  Wood  v.  Reignold^  Cro. 
Nov,  122 ;  2  Rol.  Ab.  794;  Eliz.  764,  765, 854;  see  also 
Gilb.  Uses,  139.  Qilb.  125. 

*  Llgyd  v.  Carew,  Prec.  ^  See  Bold  v.  Wynston, 
Chan.  72;  Pig.  Rec.  134;  Cro.  Jac.  168.  Sed  contra 
Palm.  132,  135.  See  Bro.  semb.  Barton's  case.  Moor, 
FeoflT.a/.Uses^pl.sojB.N.C.  742,  as  to  the  lease  for 
137.  years. 

"  Cro.  Jac.  590;    1  Eq.        *  1  Uses,  146. 
Ab.  187. 
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VS£S.        that  the  use  to  the  i^vife  must  arise ;  now  if  he  destroy  that 
""■  seisin  before  the  use  comes  in  esse,  the  use  consequently 

cannot  be  served*.  But  if  A.  make  a  feoffinent  to  J3.  in 
fee,  to  the  use  of  C.  in  fee ;  but  if  D.  pay  so  much  money^ 
then  to  ul.  in  fee ;  here  if  C.  (who  has  the  legal  estate 
since  the  statute)  make  a  feoffinent,  suffer  a  recovery,  or 
levy  a  fine,  the  use  to  A.  is  not  barred  from  taking  effect; 
because  that  shifting  use  is  served  put  of  the  seisin  of  B. 
the  feoffee,  and  not  out  of  the  estate  of  cestui  que  use.  But 
it  should  seem  ^  that  if  in  this  case  J3.  the  feoffee  should 
join  with  C.  in  making  a  feoffinent»  the  seisin  or  sdntiUa 
juris  of  B.  would  be  completely  destroyed,  and  in  that  case 
no  future  use  could  arise  to  A.  This  point,  however,  was 
not  settled,  though  much  discussed j  in  Brent^s  case^ :  and 
yet  from  the  principles  established  in  the  cajse  of  Ckud- 
leigh  \  and  other  cases  %  it  is  more  than  probable,  that 
the  destruction  of  the  seisin  or  scintilla  juris  of  the  feoffee 
wotdd  have  the  effect  just  mentioned. 

A  springing  or  shifting  use  cannot  be  destroyed  by  a 
fine  levied  of  the  estate  out  of  which  such  use  is  to  anse, 
unless  by  non-claim  of  five  years  after  it  arises  ^  But  where 
the  use  is  limited  in  tail,  the  tenant  in  tail  may  bar  the 
remainder  over  by  common  recovery  ^. 

Such  are  the  general  outlines  of  the  very  important  doc- 
trine of  uses ;  in  which  it  will  be  perceived^  that  one  of 
the  chief  objects  both  of  the  legislature  and  the  judicature 
of  this  kingdom,  in  the  regulations  upon  this  subject,  has 
been,  on  the  one  hand  to  guard  against  those  restraints 
upon  alienation,  which  are  incompatible  with  the  welfare 

*  The  case  in  B.  N.  C.  Moor,  391 ;  d  Rol.  Abr.  797, 
137,  which  is  contra,  is  de-  pi.  16;  Smith  v.  Warroi, 
nied  to  be  law,  a  Sid.  98.        Cro.  Eliz.  688* 

^  See  Cru.  Usei^,  45.  '  Uoydr.  Careio,Show«  P. 

*  Dyer,  339,  a ;  a  Leon.    C.  137;  Prec.  Ch.  7a. 

14,  S.  C.  <  Pagsv.  JEToyuxim^ Salk. 

*  I  Co.  135.  470;    Benson    v.     nodson^ 

*  See  Woodlijff  v.  Drury,  1  Mod,  ill. 
Cro.  Eliz.  439;  Poph.   70; 


CH.  X#  §  v.]  CONVBYAMCINO.  C^j 

of  t  £pee  and  comtEiercial  people,  and  on  the  other  to  admit        U^BS. 
of  reasonable  settlements  and  prorisions  being  made  for     ' 
wives  and  children,  tod  the  general  wants  of  families ;  and 
experience  seems  to  show,  that  they  have  fully  accom- 
plished their  object^. 

3.  0/  the  destruction  of  Uses  where  a  Power  of  Revocation 

of  Uses  is  reserved {i). 

As  to  the  revocation  of  uses,  it  is  a  general  rule,  that  Dcitruction  of 
things  may  be  avoided  and  determined  by  the  same  ceremo-  JJ^wcr."***'  * 

^  Co.  lit.  271,  b.  n.  (i), 

(1)  Powers  of  revoclttion  of  uses  of  lands  are  very  fre- 
quent in  merely  voluntary  eonveyances,  but  have  of  late 
been  disused  in  marriage  settlements.  Doubts  having 
arisen  whether  such  settlements  are  not  fraudulent  within 
the  27th  of  Elizabeth.  Butter  v.  Waterhouse,  Sir  T.Jones, 
d4>  95-  See  Mr.  Booth's  opinion  annexed  by  Mr.  HiUiard 
to  6th  edition  of  Shepherd's  Touchstone.  Fowers  of  re- 
vocation, in  their  creation  are  to  be  construed  favourably, 
and  therefore  no  express  or  technical  words  are  necessaiy 
to  the  creating  of  such  powers;  but  any  expresdon  which 
denotes  an  intent  to  reserve  such  power  will  be  sufficient. 
See  Bishop  of  Oxford  y.  Leightofi,  2  Vem.  376;  Lavender 
V.  Blaclcstone,  3  Keb.  26.  But  if  such  power  be  once  exe- 
cuted, that  is,  the  old  uses  over  the  whole  estate  revoked, 
and  new  uses  limited,  sudl  new  uses  cannot  be  revoked 
without  an  express  reservation  of  a  power  for  soch  purpose. 
Hele  V.  Bond,  Prec.  Chan.  474.  See  also  Zouch  v.  Wool- 
stone,  2  Burr.  1136 ;  2  Ves.  21 1.  A  power  of  revocation 
TtMcy  ettetid  to  aU  the  limitations,  or  be  restricted  to  a  par- 
ticular estate  limited  by  the  conveyance ;  as  where  the  use 
i^to  A,io^  fife,  remainder  over^  with  a  power  to  revoke 
Che  estate  for  Istt  only,  this  seems,  says  Koll^,  to  be  a  good 
power.   Thonq>son  v.  Presi&n,  dRoll.  Abr.  263,  pi.  t.    A 

{)ower  of  revocation  may  be  either  a  power  relating  to  tbe 
and.  that  is,  a  power  limited  to  one  that  had,  hath,  or 
shall  have  an  estate  or  interest  in  the  land ;  which  power 
nr  rtthfdr  appendant  of  is  gv^ss,  or  simply  collateral }  as 
^risere  tbe  party  to  whoot  the  power  is  reversed  hmth  not^ 
sror  ever  baid  any  estate  in  the  hnd.  Edwardi  y^*. Slater^ 
Hard.  415;  Qilb.  on  Uses,  141,  143;  Saunders  on  Uses 
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USES.        nies  and  acts  by  which  they  were  raised.    Therefore,  that 

' "^"^  which  passes  by  livery  ought  to  be  avoided  by  entry;  that 

which  passes  by  grant,  by  claim*;  that  which  passes  by 
way  of  charge,  determines  in  Uke  manner  by  way  of  dis* 
chaise.  And  so  at  common  law,  an  use  which  was  raised 
by  a  declaration  or  limitation,  might  cease  by  words  of 
declaration  or  limitation '.  But  an  use  executed  by  tb« 
statute  does  not  differ  from  a  legal  estate,  and  cannot, 
therefore,  be  waived  or  determined  without  entry.  Yet, 
where  the  party  himself  is  tenant  for  life,  (as  in  the  usual 
powers  of  revocation)  the  estate  ceases,  by  the  revocation, 
without  entry  or  claim,  from  the  necessity  of  the  thing, 
because  he  cannot  enter  upon  him;  and  an  expresa  act  of 
revocation  is  as  strong  as  any  claim  can  ht\  And  there- 
fore, that  which  in  a  conveyance  at  common  law  is  called 
a  condition,  is  when  by  way  of  use  called  a  limitation,  or 
a  conditional  limitation ;  because  it  has  the  effect  of  a 
limitation  to  determine  an  estate  of  freehold  without  entry  ^ 
And  by  the  same  conveyance,  which  revoked  ancient  uses, 
other  uses  may  be  limited  or  raised ;  for  since  the  ancient 
uses  cease  ipso  facto  by  the  revocation,  without  claim  or 
other  act,  the  law  adjudges  a  priority  of  operation. in  that 
part  of  the.  deed,  though  the  whole  be  sealed  and  delivered, 
and  takes  effect  at  one  and  the  same  time.  And  therefore 
it  shall,  in  construction  of  law,  be  first  a  revocation  and 
ceasing  of  the  ancient  uses,  and  then  a  limitation  or  raising 
of  new  ones ;  for  the  law,  to  effectuate  the  intention  of 
parties,  will  so  marshal  several  acts  done  at  the  same  time, 

'  Lord  Bacon's  Readings  '  Co.  lit.^  203,  b.  237,  a, 

on  the  Statute  of  Uses,  314.  Butler's*  note  (1);    Moor, 

^  Di^€8*  case,    1    Rep.  612. 
174,  a. 


and  Trusts,  288,  et  seq.  As  to  the  difference  of  construction 
of  such  powers  as  are  coupled  with  an  interest,  and^uch 
as  are  purely  collateral,  see  post,  and  Fonb.  Eq.  b.  ii.  c.  Ti. 
B.  6,  note* 
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« 

that  dl  may  stand  ".     Unless,  however,  the  creator  of  the        usES. 

use  expressly  reserves  by  the  deed  a  power  to  limit  new   

uses,  he  can  only  (according  to  some,  and  perhaps  the  • 

better  opinion)  revoke  the  old  uses,  but  not  appoint 
others'^  (i). 

These  powers  of  revocation  were  only  allowable  in  con- 
veyances by  Way  of  use  (2),  for  in  a  legal  conveyance,  as 

"  Dtggcs*case,i  R^p.174;        »  1  Stra.  584;  1  Sid.  343, 
Mtzwiliiam's  case,   6   llep. 

32,  33- 

» 

(1)  This  proposition  is,  however,  it  should  be  noticed, 
in  direct  opposition  to  the  authority  of  Sir  W.  Blackstone,  • 
2  Com«  339,  who  states  the  limitation  of  new  uses  to  be 
incident  to  the  power  of  revoking  the  old  uses.  The  learned 
commentator  refers  to  Co.  Lit.  237.  The  passage  on  which 
he  relies,  is,  that  if  the  covenantor  who  had  an  estate  for 
life,  revoke  the  uses  according  to  his  power,  he  is  seised 
.again  in  fee-simple  without  entry  or  claim.  The  conse- 
quence of  revocation,  as  thus  stated  by  Lord  Coke,  is 
certainly  good  law ;  and  as  the  uses  of  the  original  con- 
veyance are  destroyed,  he  may  of  course  limit  new  uses  by 

a  new  grant  or  covenant  on  consideration ;  but  the  doubt 
is,  whether  such  new  uses  can  take  effect,  as  uses  springing 
out  of  the  original  conveyance.  Mr.  Powell,  who  has 
brought  together  the  cases  upon  this  point,  conceives  that 
they  cannot ;  for  that  the  old  uses,  ceasing  by  the  re- 
vocation, and  there  being  no  express  power  to  declare  new 
uses,  the  estate  out  of  wnich  the  old  uses  arose  becomes 
free  from  them;  for  that  estate  was  only  bound  by  the  uses 
limited  upon  it,  with  power  of  revocation,  and  the  con- 
sideration extended  to  those  uses  only ;  and,  consequently, 
after  revocation,  it  was  discharged  of  them.  Powell  on 
Powers,  279.  Andthe  cBse  otfVardv.  Lenthal,  1  Siderf. 
343,  seems  to  bear  out  this  opinion ;  for  in  that  case,  the 
deed  limiting  new  uses  havm^  reserved  a  nower  of  revo- 
cation, but  not  a  power  to  limit  new  Uses,  the  subsequent 
declaration  of  new  uses  was  held  bad.  But  the  cases 
referred  to  in  Colston  v.  Gardner,  2  Chan.  Ca.  46,  and  ia 
Fowler  v.  North,  3  Keb.  7,  are,  it  must  be  admitted, 
irreconcilable  with  this  doctrine ;  therefore  quare, 

(2)  But  by  this  is  meant  a  statute  use ;  for  if  A.  enfeoff  * 
B.  and  his  heirs  to  the  use  of  B.  and  his  heirs,  the  use  will 
be  executed  at  common  law,  and  the  proviso  or  power  of 
revocation  by  the  feoffor  would  be  repugnant  and  void. 
Touchstone,  525.  - 
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U8B&  a  feoflSntnt^  fint »  ftc»  such  a  p6wer  Woiid  bave  been 
"""""""""■""  repugnant  •.  For  at  oonreyanoes  at  common  law,  transfer 
the  whole  right,  propertj,  and  power  of  disposal  to  the 
feofiee^  a  power  of  revocation  would  be  giving  a  doubk 
power  over  the  same  thing,  which  the  common  law  dis* 
allows.  Bnt  this  hde  of  law  was  set  aside  by  the  same 
eonBtraetio%  whieb  introduced  execuloiy  fees ;  for  wheii| 
before  the  statute,  uses  were  limited  with  power  to  revoke, 
it  was  thought  reasonable,  that  the  party  shoidd  have  liberty 
to  revoke  according  to  his  own  apparent  interest,  by  which 
uses  were  always  governed ;  and  as  the  possession  is  exe- 
cuted by  the  statute,  as  the  party  had  the  use,  the  estate 
eonthmesravocable.  But  this ii^ a  kw  which  ainn  imposes 
upoti  himself,  by  virtue  of  the  power  which  evety  one 
has  of  cBsposing  of  his  own  as  he  pleases;  and  therefore, 
it  ought  to  be  performed  with  dl  the  incid(H^tal  eircum* 
stamens  required  by  the  proviso  ^^  vis.  as  to  sabsiiriptiott, 
witnesses,  or  the  like ;  for  these  ceremonies  were  appointed 
by  him  to  prevent  fraud  and  surprise  (i).  And,  generally 
ipsaking^  there  can  be  ho  revocation  us  equity,  where  it  ii 
hot  a  g;Dod  refvocatlon  at  kw,  ntkless  there  be  a  dear  in- 
tention of  the  party  to  revoke,  which  he  was  prevented 
from  Carrying  into  execution^  pursuant  to  the  power^  bj 
frflttd  or  accidetit  %  But  there  is  a  diflere&ce  betwiitt  a 
power  reserved  to  &  stranger,  and  to  the  owner  himself; 
for  a  power  to  alter  or  t^kange  the  estate  of  another  shaH 
IfA  eoMtnuA  sttistly,  and  sfaaH  neter  be  exttniled  beyond 

*  Cty.  LH.  2^7^  <  Bath  P.  MMt0E9e^   3 

^  Stmpt^^  case,  lO  Rm«  draAk  Cli^  108;    PtgM  t. 

144;  Kmetf  t.  Lid,  Hok  Frii^tei^,  Comyti's  Rep.  ego ; 

3i«;  Baik  and  MmUigtt^  Pl^e.  Chan.  471;  2o«dl  v. 

tnat^  i  Cimt.  Ok.  55,  %,  fVtfak^ojt,  *  Burr,  i  >3ff. 

^6^   Dnihm  of  ABemarte 

r.  BM,  2  Fkieett.  Hii 

(1)  That  Uses  may  in  favour  of  the  intent  be  revoked  by 
construction  or  implication,  see  Serope's  case,  10  ftep. 
144 ;   Eart  of' Leicester's  case,  1  Vent.  280. 
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the  letter  and  intention  of  the  parttefti  because  it  is  to  Vila. 
affect  the  estate  of  a  third  person ' ;  but  a  power  over  a  — — — 
man's  own  estate  is  parcel  of  the  old  dominion  reserved 
to  him,  and  for  the  benefit  of  the  party  hittiselfi  and  voluil* 
tary^  and  therefore  shaU  be  expounded  fevourablj,  par- 
ticularly as  •  many  estates  depend  upon  such  powers  % 
Also,  a  power  reserved  to  him,  who  has  a  present  estate^ 
or  will  have  on  the  ceasing  of  the  uses^  savours  of  an 
interest,  and  may  be  extinguished  by  a  feoffioient  of  the 
land,  or  release  to  him  that  has  the  freehold :  for  he  who 
raises  and  limits  the  use,  shall  be  supposed  the  donor^ ; 
but  a  power  to  a  stranger  is  merely  ooUateral  *• 

VI.  Of  Charitablb  and  SupebstitiOvs  Uses. 

It  will  be  proper  to  introduce  the  subject  of  charitable 
and  superstitious  uses,  with  noticing,  briefly,  the  law  rela- 
tive to  the  purchasing  lands  in  mortmain  '• 

Alienation  in  mortmain/ in  morttuimanu,  is  an  alienation  Alieoatwn  in 
of  lands  or  tenements  to  any  corporation,  sole  or  ^gre- 
gate,  ecclesiastical  or  temporal.  But  these  purchases 
having  been  chiefly  made  by  religious  houses,  in  conse- 
quence of  which,  the  lands  became  per{>etually  inherent  in 
one  dead  hand,  this  has  occasioned,  the  general  appellation 
of  mortmain  to  be  applied  to  such  alienations  ^,  and  the 
religious  houses  themselves  to  be  principally  considered  in 
formii^  the  statutes  of  mortmain :  in  deducing  the  history 
of  these  statutes,  it  is  curious  to  observe  the  great  address 
and  subtle  contrivance  of  the  ecclesiastics  in- eluding  flrom 
time  to  time  the  laws  in  being,  and  the  zeal  with  which 

'  Saylev.B'eehnd,  2  Vent.  "  Tr.  Eq.  b.  «,  c.  6,  s.  9. 

350;  Earl  of  Leicester's  c9Lse,  *  See  2  Blac.  Com.  267; 

1  Vent.  279.  Bac.  Abr«  **  CSiaritableUses ;" 

'  Sayley.Freelaml,%VeBU  Treat.  Eq.  book  ii*  part  1, 

350;     Fitzgerald  v.    Lord  ch.  i. 

Fakanbridge,  Fitsgib.  7.  ^  See  1  Blac.  Com.  479  ^ 

'   Digge's  case,    1   Rep*  2  lb*  ^8. 
1 74,  a. 
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USES.        sticcessive  parliaments  have  pursued  them  through  all  their 
~  finesses :  how-  new  remedies  were  still  the  parents  of  new 

evasions ;  till  the  legislature  at  last^  though  with  difficulty^ 
obtained  a  decisive  victory  ". 

By  the  common  law  any  man  might  dispose  of  his  lUDds 
to  any  other  private  person  at  his  own  discretion,  especially 
when  the  feodal  restraints  of  alienation  were  worn  away. 
Yet  in  consequence  of  these  it  was  always,  and  is  stiUi 
necessary  ^,  for  corporations  to  have  a  licence  in  mortmain 
from  the  crown,  to  enable  them  to  purchase  lands ;  f<^r  as 
the  king  is  the  ultimate  lord  of  every  fee,  he  ought  not, 
unless  by  his  own  consent,  to  lose  his  privilege  of  escheats 
and  other  feodal  profits,  by  the  vesting  of  lands  in  tenants 
that  can  never  be  attainted  or  die.  And  such  licences  of 
mortmain  seem  to  have  been  necessary  even  among  the 
Saxons,  above  sixty  years  before  the  Norman  conquest  ^. 
But,  besides  this  general  licence  from  the  king,  as  lord 
paramount  of  the  kingdom,  it  was  also  requisite,  whenever 
there  was  a  mesne  or  intermediate  lord  between  the  king 
and  the  alienor,  to  obtain  his  licence  also,  (upon  the  same 
feodal  principles)  for  the  alienation  of  the  specific  land* 
And  if  no  such  licence  was  obtained,  the  king  or  other 
lord  might  enter  on  the  lands  so  aliened  in  mortmain,  as  a 
forfeiture.  The  necessity  of  this  licence  from  the  crown 
was  acknowledged  by  the  constitutions  of  Clarendon  %  in 
respect  of  advowsons,  which  the  monks  always  greatly 
'  coveted,  as  being  the  groundwork  of  subsequent  appropri- 
ations'^.  Yet  such  were  the  influence  and  ingenuity  of  the 
clergy,  that  (notwithstanding  this  fundamental  principle) 
we  find  that  the  largest  and  most  considerable  dotations  of 
religious  houses  happened  within  less  than  two  centuries 

-  *  2  Blac.  Com.  268.  dari^  absyue  assensu  et  conr 

*  F.  N.  B.  121.  sensione  tpsius,  c.  2.  A.  D. 

^  Selden.  Jan.  AngLl.  2,  1164. 

s.  45.  ^  See  1  Blac.  Com.  384 ; 

'  Ecclesia  defeudo  domini  2  lb.  260. 

regisnonpassuntinperpetuum 


CH.  X.  §V1.]  CONVBTAMCING.  580 

after  the  Conquest. '  And  (when  a  licence  could  not  be  USES, 
obtained)  their  contrivance  seems  to  have  been  this :  that, 
as  the  forfeiture  for  such  alienations  accrued  in  the  first 
place  to  the  immediate  lord  of  the  fee,  the  tenant  who 
meant  to  alienate  first  conveyed  his  lands  to  the  religious 
house,  and  instantly  took  them  back  again,  to  hold  as 
tenant  to  the  monastery ;  which  kind  of  instantaneous 
seisin  was  probably  held  not  to  occasion  any  forfeiture : 
and  then,  by  pretext  of  some  other  forfeiture,  surrender, 
or  escheat,  the  society  entered  into  those  lands  in  right 
of  s8ch  their  newly-acquired  seigniory,  as  immediate  lords 
of  the  fee.  But,  when  these  dotations  began  to  grow  nu- 
merous, it  was  observed  that  the  feodal  services,  ordained 
for  the  defence  of  the  kingdom,  were  every  day  visibly 
withdrawn;  that  the  circulation  of  landed  property  from 
man  to  man  began  to  stagnate  ;  and  that  the  lords  were 
curtailed  of  the  fruits  of  their  seigniories,  their  escheats, 
wardships,  reiiefs,  and  the  like :  and  therefore,  in  order  to 
prevent  this,  it  was  ordained  by  the  second  of  king 
Henry  III.'s  great  charters*,  and  afterwards  by  that 
printed  in  our  common  statute-books,  that  all  such  attempts 
should  be  void,  and  the  land  forfeited  to  the  lord  of  the 
fee  (1).  But  as  this  prohibition  extended  only  to  religious 
houses,  bishops  and  other  sole  corporations  were  not  in- 
cluded in  it ;  and  the  aggregate  ecclesiastical  bodies  (who, 
Sir  Edward  (Joke  observes  ^  in  this  were  to  be  cominend- 
ed,  that  they  ever  had  of  their  counsel  the  best  learned 

*  A.  D.  1217,  cap.  45,  edit.  Oxon.  ^  2  Inst.  75. 


(1)  Non  licet  alicui  de  caetero  dare  terram  suam  alicui  do- 
nm  religioBae,  ita  (fuod  illam  resumat  tenendam  de  eadem 
domo:  nec.Uceat  alicui  domui  religiosae  terram  alicujus  sic 
accipere,  quod  tradat  ilium  ei  a  qua  ipsam  recepit  tenendam: 
si  quis  autem  de  caetero  terram  suam  domui  religiosae  sic  dede- 
rity  ut  super  hdc  comnncatur,  donum  suum  penitus  cassetur, 
ut  terra  tlla  domino  sua  illiusfeodi  incurraiur.  Mag.  Cart. 
9  Hen,  3,  c.  36. 
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ntn  that  they  oould  get)  found  many  metiis  to  creep  oat 
"**  of  this  stetttte,  by  buying  in  Iftnds  theft  were  bonajiic 
holden  of  themselYee  ea  lorde  of  the  fee,  and  thereby 
cTading  the  forfeiture ;  or  by  taUng  long  leases  for  yean, 
which  first  introduced  those  extensiTe  terms,  for  a  tho»- 
sand  Off  more  years,  which  are  now  so  firequoit  in  oon- 
Teyanees.  This  produced  the  statute  de  religiaais,  7  Ed- 
ward 1,  which  provided,  that  no  person,  religious  or  other, 
whataoew,  should  buy,  or  sell,  or  receive,  under  pretence 
of  a  gifit,  or  term  of  years,  or  any  other  title  whataoever, 
nor  should  by  any  art  or  ingoiuity  appropriate  to  hiiii- 
8df  «.y  lands  or  ttnmumt»  in  mortmain,  upon  pain  dut 
die  immediate  latd  of  the  fee,  or,  on  his  de&ult  for  one 
year,  tiie  lords  paramount,  and,  in  default  of  all  of  them, 
the  king,  might  enter  thereon  as  a  forfeiture.  This  seemed 
to  be  a  sufficient  security  against  all  alienationa  in  moit* 
main :  but  as  these  statutes  extended  only  to  gifts  and 
convej^aaees  between  the  parties,  the  religiow  houses  now 
began  to  set  up  a  fictitious  titie  to  the  land,  which  it  was 
inlendftd  they,  shoidd  hare,  and  to  bring  an  action  to  recover 
it  againat  the  tenant ;  whO|  by  finud  and  collusion  making 
no  defence,  judgment  was  given  for  the  religious  house, 
which  then  recovered  the  land  by  sentence  of  law  upon  a 
supposed  prior  tilie.  And  tfius  they  had  the  honow  of 
inventmg  those  fictitious  adpdications  of  right,  u^uchare 
simse  become  the  great  assurance  of  the  kingdom,  under 
tiuB  name  of  common  recoveries  ^  Bot  upon  this  the 
statute  of  Westminster  the  second,  13  Edward  1,  c  33, 
enacted,  that  in  such  cases  a  jury  shaU  try  the  true  right  of 
the  demandants  or  plaintiffs  to  the  land,  and  if  the  rdi- 
^ous  house  or  corporation  be  found  to  have  it,  they  shall 
stitt  recover  seisin ;  otherwise  it  shall  be  forfeited  to  the 
iaunediate  lord  of  the  fee,  or  else  to  die  next  lord,  and 
fim^  to  the  king,  upon  the  immediate  or  other  lord's  de- 
fault. And  the  like  provision  was  made  by  the  succeeding 

'    s  2  Blac.  Com.  27^  8c  teq. 


CH.  X.  §  VI.]  CONVBYANCINC^.  tUkj 

chapter  \  in  C9«i  the  tenaois  9Qt  up  «roaB«i  vpoa  their 
l4Qds  (the  b^^  of  knights  templars  wd  hospitftUmi)  ki  ^ 
order  to  protect  them  from  tlMs  feodsl  demands  of  their 
lords,  by  yirtue  of  the  privileges  of  those  r«ligio«s  and 
military  orders*  80  oareiul  indeed  was  this  ptovident 
prince  to  prevent  any  futnns  erasioos^  that  when  the  star 
tute  of  quia  ewpiares^  18  Edward  1,  abotiahed  all  snbinfm- 
dations,  and  gave  Uberty  for  aU.men  to  alienate  their  lands 
to  be  holdea  of  their  next  immediate  lord';  a  proviso  was 
inserted  ^  that  this  should  not  extend  to  autborite  any  kind 
of  alienation  in  mortssain.  And  when  afterwards  the 
method  of  obtaining  the  king's  lieeaee  by  writ  of  ad 
quod  damnum  was  marked  out>  by  the  statute  ay  Edw.  i^ 
Stat.  2,  it  was  farther  provided  by  stalaite  34  Edward  1, 
Stat.  3y  that  no  such  hoenee  should  be  effectaal,  without 
the  consent  of  the  aueane  or  intermediate  lords.  Yet  stiU 
it  was  found  difficult  to  set  bounds  to  eecleaiastical  in* 
geanity ;  for  when  Uiey  were  driven  out  of  all  their  former 
holds,  they  devised  a  new  method  of  conTsyance,  by  which 
the  lands  were  granted,  not  to  themselves  directly,  but  to 
nominal  feoffees  to  the  use  of  the  religious  houses ;  thus 
distinguishing  between  the  possession  and  the  use,  and 
Deceiving  the  actual  profits,  while  the  seisin  of  the  lands 
|!emai9ed  in  the  nominal  feoffee ;  who  was  held  by  the 
courts  of  equity  (then  under  the  directieo  of  the  oleigy) 
he  bound  in  conaeienoe  to  account  to  his  cm/m  qu€  usu  for 
the  rents  and  emoluments  (^  the  estate.  And  it  is  to  these 
inventions  that  our  praotisers  are  indebted  for  the  mtro^ 
duction  of  uses  and  trusts,  the  foundation  of  modem  eonr 
veyaaeing.  But,  unfortunately  for  the  inventors  themselves, 
they  did  not  long  enjoy  the  advantage  of  their  new  device ; 
for  the  statute  15  lUchard  2,  c.  5,  enacts,  that  the  lands 
which  had  been  so  purchased  to  uses  should  have  been 
amortised  by  licenee  from  the  crown,  or  else  be  sold  to  pri- 
vate peuBons ;  and  that  for  the  futuf^^  u^es  9h^  be  snlyect 

^  Cap.  3^.  *  « Inst.  501.  ^  Gaf.  3. 
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USES.  to  the  statute  of  mortmain,  and  forfeitable  like  the  lands 
-  themselves.    And  as  the  statutes  had  been  eluded  by  pur- 

chasing large  tracts  of  lands  adjoining  to  churches,  a6d 
consecrating  them  by  the  name   of  church-yards^  such 

.  subtile  imagination  is  also  declared  to  be  within  the  com- 
pass of  the  statutes  of  mortmain.  And  civil  or  lay  cor- 
p<MrationS;  as  well  as  ecclesiastical,  are  also  declared  to  be 
within  the  mischief,  and  of  course  within  the  remedy  pro- 
vided by  those  salutary  laws.  And  lastly,  as  during  the 
times  of  popery  lands  were  frequently  given  to  supersti- 
tious uses,  though  not  to  any  corporate  bodies;  or  were 
made  liable,  in  the  hands  of  heirs  and  devisees,  to  the 
pharge  of  obits,  cfaaunteries,  and  the  like,  which  were  equally 
pernicious  in  a  well-govemed  state  as  actual  aUenations  in 
mortmain  ;  therefore,  at  the  dawn  of  the  Reformation,  the 
statute  23.Henry  8,  c.  lo,  declared,  that  all  future  grants 
of  lands  for  any  of  the  purposes  aforesaid,  if  granted  for 
any  longer  term  thw  twenty,  years,  shall  be  void '.  But, 
during  all  this  time,  it  was  in  the  power  of  the  crown,  by 
granting  a  licence  of  mortmain,  to  remit  the  forfeiture,  so 
far  as  related  to  its  own  rights ;  and  to  enable  any  spihtual 
or  other  corporation  to  purchase  and  hold  any  lands  or 

.  tenements  in  perpetuity:  which  prerogative  is  declared 
and  c&nfirmed  by  the  statute  18  Edward  3,  st.  3,  c.  3. 
^  But,'  as  doubts  were  conceived  at  the  time  of  the  Revolu- 

tion, how  far  such  licence  was  valid  °^,  since  the  king  had 
no  power  to  dispense'  with  the  statutes  of  mortmain  by  a 
clause  of  non  obstante  °,  which  was  the  usual  course,  though 
it  seems  to  have  been  unnecessary  ^ ;  and  as,  by  the  gradual 
declension  of  mesn,e  seigniories  through  the  long  ope^tion 
of  the  statute  of  quia  emptores,  the  rights  of  intermediate 
lords  were  reduced  to  a  very  small  compass ;  it  was  therefore 
provided  by  the  statute  7  &  8  W.  3,  c.  37,  that  the  crown 
for  the  future  at  its  own  discretion  may  grant  licences  to 

UBlac.C0m.272;  Saund.        "  Stat.  1  W.  &  M.  st.  2, 
Uses,  57.  c.  2. 

*  2  Hawk.  P.  C.  391 .  »  Co.  Lit.  99. 
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alien  or  take  in  mortmain,  of  whomsoever  the  tenements        TOES, 
may  be  hoiden.  '  -^— — 

After  the  dissolution  of  monasteries  under  Henry  8,- 
though  the  policy  of  the  next  popish  successor  affected 
to  grant  a  security  to  Che  possessors  of  abbey  lands,  yet, ' 
in  order  to  regain  so  muQh  of  them  as  either  the  zeal  or: 
timidity  of  their  owners  might  induce  them  to  part  witii, : 
the  statutes  of  mortmain  were  suspended  for  twenty  years 
by  the  statute  i  &  ft  Phil.  &  Ma.  c.  8,  and,  during  that> 
time,  any  lands  or  tenements  were  allowed  to  be  granted » 
to  any  spiritual  corporation  without  anyUcence  whatso*. 
ever.    And  long  afterwards  for  a  much  better  purpose,* 
the  augmentation  of  poor  livings,  it  was  enacted  by- the.  * 
statute  1 7  Car.  ft,  c.  3,  that  appropriators  may  annex  the 
giseat  tithes  to  the  vicarages;  and  that  all  benefices  under 
100.  L  per  annum  may  be  augmented  by  the  purchase  of 
landa,  without  licence  of  mortmain  in  either  case :  and  the 
like  provision  has  been  since  made,  in   favour  of  the 
gpvjemors  of  Queen  Anne's  bounty".     It  hath  also  been 
held  %  that  the  statute  23  Henry  8,  before  mentioned,  did 
not  extend  to  any  thing  but  superstitious  uses ;  and  that 
therefore  a  man  may  give  .lands  for  the  maintenance  of  a 
school,  an  hospital,  or  any  other  charitable  uses'*.    But  as 
it. nt^as  apprehended,  from  recent  experience,  that  persons 
oa  their  death-beds  might  make  large  and  improvident 
dispositions  even  for  these  good  purposes,  and  defeat  the 
]>olitical  ends  of  the  statutes  of  mortmain,  it  is  therefore 
enacted,  by  the  statute  g  Geo.  2,  c.  36,  that  no  lands  or 
tenements,  rents,  advowsons,  or  other  hereditaipents,  cor- 
poreal or  incorporeal,  whatsoever;  nor  any  sum  orsiims 
of  money,  goods,  chattels,  stocks  in  the  public  funds,  se« 
curities  for  money,  or  any  other  personal  estates  whatso- 
ever, to  be  laid  out  in  the  purchase  of  any  lands,  tene- 

«*  Stat,  ft  8c  3'  Anne,  c.  1 1 .       '"  Flood's  case,  Hob.  1 36 ; 
*  1  Rep.  24.  Lev.  284,  S.  P. 
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meotBy  or  hereditaments,  shall  begivieiiy  granted,  aUoed, 
"^  limited,  released,  transferred,  assigned,  or  appoiatedjOr 
anywise  conreyed  or  settled  to  or  np<m  any  peiaoa  or 
persons,  bodies  politic  or  corpcnrate,  or  otherwise,  for  mf 
estate  or  interest  whatsoever,  in  trust,  or  fer  the  benefit  of 
any  charitable  uses  whatsoever',  nnleas  soch  gift,  be*  of 
any  such  lands,  &c«  or  personal  estate  (other  than  stocb 
in  the  pnUic  fimds)  shall  be  by  deed  indented,  ssakd,  tad 
deUrered  in  the  presence  of  two  or  more  witnesses,  tirebt 
calendar  months  before  the  death  of  the  donor  or  gnater, 
indnding  the  days  of  the  execntioii  and  Ae  deatl^  eai 
enrolled  in  the  Gout  of  Chancery  within  six  mondis  ate 
its  execution;  and  unless  such  stocks  be  tmnsfiemd  is 
the  pubKo  books,  usually  kept  for  the  transfer  of  8locb» 
six  cdendar  months  before  the  deadi  of  such  donor  « 
grantor,  including  the  days  of  the  transfisr  and  dealh,  ui 
unless  the  same  be  made  to  take  effect  in  possessioa  ibr 
the  charitable  use  intended,  immediately  from  the  mekkig 
thereof,  and  be  without  any  power  of  revocation,  reTeim^ 
trust,  condition,  limitation,  clause  or  agreement  wbt- 
soever,  for  the  benefit  of  the  donor  or  giantor,  or  fduj 
person  or  persons  claiming  under  him ;  provided  ahiapS 
that  such  ccmveyances,  tic.  so  6r  as  c<mcems  theirei^ 
cntioii  within  tw^ve  calendar  months  befi>re  the  death  of 
the  grantor,  shall  not  bie  construed  lo  extend  to  any  pur- 
ehase  or  transfer  made  really  and  bon&^fide,  for  a  M  tdi 
valuable  consideration,  paid  at  or  before  the  makiagof 
the  conveyance  or  transfer :  the  statute  then  declaies'  aB 
other  ^fts,  grants;  conveyances,  &c.  to  be  null  and  voidi 
with  a  proviso'  that  it  shall  not  be  construed  to  extend  to 
the  two  universities,  their  colleges,  and  the  schoUis  upon 
the  foundation  of  the  colleges  of  Eton,  Winchesleri  or 
Westminster ;  such  exceptions  are,  however,  sutgect  to 

f  See  43  Eliz.  c.  4,  as  to  ^  Sect.  2, 

what  are    charitable  uses;  '  Ibid. 3. 

and  2  Fonb.  £q.  211.  '  Ibid.  4. 
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the  proYiseS  that  n^  college  Bball  be  at  liberty  to  puroha^e,        tlisQSS. 

fteqmre;  receive,  tAke  or  hold  more  advowttons  than  are  

equal  in  munber  to  one  moiety  of  the  fellows  or  students 
upon  the  respective  foandations :  and  the  act  further  pro« 
vides*,  that  nothing  tbetein  contained  shall  be  constmed 
to  extend  to  the  disposition/ grant,  or  settlement  of  anf 
estate,  real  or  pei^otial,  lying  or  being  within  that  part  ^ 
Great  Britain  caDed  8eethind.  Tbin  aet,  though  so  dis- 
tiflctfy  preseitting  its  prittdple  and  purpose,  has  giveti  rise 
to  a  great  number  aad  variety  of  cases.  Mr.  Highmbfe; 
ift  his  valoable  trecetise  on  this  subfect,  has  brought  (hem 
togetfier,  and  stated  fltem  s<i  fully,  Attt  all  Ibat  need  hefg 
be  done,  wiH  htf  te  pMseat  the  student  wtth  the  general 
resiiVof  thessas  there  gfved. 

f  sl»  le  has  been  held,  that  Are  restrictions  afOdg  act  do 
ttOt  Apply  to  wiHs  made  bef«hre  the  passing  of  it,  thoug& 
fid  tswtiidr  did  not  die  tft  afterwards*.  2dly,  As  mators, 
landlii  reais,  &e^  are  direeffy  witlan  the  slatates,  and,  as  t 
datiM  of  mMSf  t^  atise  by  sale,  or  oAerwlse^  oat  eft  laiMf, 
IseMStraedadeviseofttelttfidksell'',  devises,  charges, 
tsuslBr,  smns  of  money,  &e.  disvised  out  of  land  to  a  chari«^ 
iM0tm»f  mt  void\  The  w«tdb  of  Ihe  act  are  constmed 
to^^  «iend  M  terms*.     It  alsio  extends  t<y  mortgages*! 

'Smk.6'^i€dmdi4&Q^  rAltorneuGaieraiY.Lanl 

^  C  lOiT  Weymouth,  Ambl.  20. 

*jj  '       *  *  Dalfony.Jameis,  cried  itk 

beet.  0.  Mosg  V.  Ho^esj  2  Ves^  5s  ; 

^AMandkmmr.Si'adBhifi/Oy  ^thoArnold  v.  Chafnian,  » 

a  AOi.  ^;  Barnard.  6j  Ar-  Ves.  loS. 

tvrnty  General  v^  Ubyd,   t  »  See  Attorney  General  v 

Ves.33*f  WHletr.Sandfifri,  Graves,  Ambl.  155;  iC^tor- 

1  Ves:  178  r  Ambl.  463,  S.C;  ney    General    v.     Tomkins, 

Attatney  Generat  v.  Hawe^,  Ambl.  216. 

IP*-  ^793;  but  see -dWomrtf  ^  ^e  Attorney  General  v. 

Otn^nnr,  Hmrtmell,  Ambr.  Meyrick,  2  Ves.  44 ;  iiWor- 

t5f  ^-  where  Acre  appears  to  ney  General  v.  Graves,  Ambl. 

ear (fifier^nce  betweeu  real  155;    Attorney   General   t. 

ancfpei^onrf  estate.    Att^r^  Caldwell,  Ambl.  655;  W/ute 

^n^Omeral  r.   i>H0i»a^«  y.Evuns,^  4  Bio.  Cbau.|tsp. 

Ambl.  550.  21. 
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USES.  Sdly;  A  bequest  of  money,  goods,  chattds,  stocks,  secuiW 
"— — """^  ties  for  moDey,  or  any  other  personal  estate,  to  be  laid  out 
in  the  purchase  of  lands,  &c.  to  a  charitable  use,  is,  by  the 
statute,  expressly  declared  to  be  void ;  but,  as  the  bequest 
of  money  generally  would  be' good,  so  a  bequest  of  money, 
&c.  to  be  laid  out  in  lands  oi^  otherwise,  to  a  charitable 
use«  has  been  supported '^.  The  case  of  Grimmeit  v.  Grtm- 
fnett^,  also  recognizes  the  principle  upon  which  the  two 
aboTe  cases  were  decided,  and  gives  it  an  additional  ex- 
tent,  by  holding,  that  though  the'  trustees  have  not  an 
express  power  given  them  to  invest  in  the  funds,  or  other- 
iR^ise ;  yet,  if  they  are  not  expressly  directed  to  invest  the 
money  in  lands,  but  hav^  a  discretion  to  leave  it  invested 
in  the  funds  until  they  can,  to  their  satisfiiction,  invest  it 
in  lands,  the  court  will  consider  such  power  to  be  mexely 
nugatory-:  for,  whilst,  the  act  of  g  Geo.  d,  c.  36,  is  ia 
forqe,  they  cannot  invest  it  in  lands,  without  a  breach  of 
trust  ^  But  in  a  subsequent  case^;  it  was  held,  that  if 
the  clause  be  directory,  and  not  discretionary,  though  die 
disci^etion,  if  pursued  in  such  extent,  would  be  against 
law,  that  made  the  devise  void.  But  a  gift  by  will  of 
money  to  be  laid  out  in  repairing  a  chapd '  already  buil^ 
or  to  erect  on  land  already  in  mortxnain,  or  land  gratui* 
tously  given  for  the  purpose,  is  not  within  the  statute  <. 
And  a  bequest  of  real  and  personal  estate  to  a  truistee, 'to 
take  a  house  for  a  school  to  educate  children  and  grand- 

•  Soresby  v.  HolKns^  Bum.  ra/,  Ambl.  373 ;  Harm  v. 
Ec.  L.  Mortmain ;  g  Mod. ;  Barnes^  Ambl.  651 ;  Brodu 
and  Grayson  v.  Atkimonf  v.  Duke  of  Chandoi,  cited 
cited  in  Ambl.  21 1,  212.  in  Ambl.  751 ;  Aitomy  Gt- 

•  Ambl.  210.  fiercd  v.  Bowks,  2  Vies.  547; 

•  Sed  vide  2  Ves.  sen.  3  Atk.  806 ;  AUomey  Gent- 
188.  ral  Y.  Bv,  of  Chester,  i  Bro. 

'  See  English  v.  Ord,  July  Chan.  Uep.  444 ;  and  cases 

g,  1 764,  stated  in  Highmore,  stated  in  Appendix,  p.  ao ; 

82,  and  Grieves  v.  Case^  4  Qastrit  v.  Baker,  citea  in  « 

Brow.  Ch.  Ca.  67;  1  Ves.  Ves.  185;  Attorn^  General 

jun.  548.  V.  Na9h,  3  Bro.  Chan.  Rc^ 

^Glubbv.  Attorney  Gene-  588. 


children  of  particular  persons,  and  other  children,  is  good,        uses. 
as  to  the  particular  objects,  but  bad  as  a  general  charity^.  •"" 

But  later  determinations  *  have  said,  that  if  a  building  be 
expressly  directed  to1)e  built  upon  ground  purchased  with 
the  testator's  money,  a  court  of  equity  is  not  at  liberty  to 
direct  it  to  be  built  upon  ground  acquired  by  other  means; 
even  though  there  be  a  clause  in  the  will,  empowering  the 
trustees,  in  case  the  declared  intention  cannot  take  effect 
by  law,  to  lay  out  the  money  to  other  charitable  uses  as 
near  such  intention  as  the  law  wiU  admit.  And  where 
money  was  bequeathed  to  erect  a  school-house  in  a  parish, 
and  there  was  a  piece  of  waste  ground  belonging  to  the 
parish,  on  which  an  old  school-house  formerly  stood,  yet, 
as  the  will  did  not  point  to  this  particular  ground,  the  court 
would  not  order  the  money  to  be  laid  out  upon  it  \  4thly, 
Though  a  direct  devise  of  land  to  a  charitable  use,  or  of 
money  charged  on  land,  is  void ;  yet  a  bequest  of  money, 
dharged  on  both  the  real  and  personal  estate,  though  void 
as  to  the  real,  is  good  as  to  personal  estate;  and  the  court 
though  it  will  not  marshal  assets  for  the  sake  of  a  charity', 
yet  it  would  fdrmerly,  to  support  the  bequest,  arrange  the 
different  species  of  personal  estate  "*•  But  this  rule  is  now 
otherwise". 

'  A  devise  of  money  to*the  corporation  of  Queen  Anne's 
bounty,  was  also  holden  void,  because  they  are  bound  by 

^,  See  Bhndfard  v.  Facke--  bell  v.  Earl  of  Radnor ^  \ 

rell,    4  Brow.  Chan.  Rep.  ^ro.  Chan.  Rep.  271. 
894 ;  «  Ves.  jun.  258.            *       '^Attorney  Generah.  Hyde, 

'  ^Attorney  General y.  Tyn*  Ambl.  751 ;  1  Brow.  Onan. 

doll,  Ambl.  614 ;  Pdham  v.  Ca.  444,  note,  S.  C. 

Anderson,  1  Bro.  Chan.  444;  "  See  Attorney  General  v. 

Attorney  General  v.  tfauh,  Winchebea,  3  Brow.  Chan. 

3  Bro.  Chan.  Rep.  588.  Rep.    373;     Makeham    v. 

^  Arnold  v.  Chapman,  1  Hooper,  4  Ih.  153;  Attorney 

Ves.  108;  Mogg  V.  Hodges,  General  v.  Tyndall,   Ambk 

2  Ves.  62 ;    Walter  v.  Chid,  614;  Foster  v.  Blagden,  lb. 

2  Ambl.  524.  404 ;  Hielyard  y.  Taylor,  lb. 

*    Attomeiy    General     v.  .yiS- 
Caldwell,  Ambl.  635 ;  Camp^ 
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vsf^  tbeir  rules  to  l«y  out  the  money  in  land ;  oad'  though  the 
crown  ha3  power  to  make  new  rules,  yet  the  de^iie  could 
uot  be  supported,  because  it  must  be  regulated  by  the 
rules  in  being  at  the  time  of  the  testator's  decease  \ 

If  a  man  devise  his  land  to  trustees  ^'  to  be  turned  into, 
money,  and  that  money  laid  out  in  a  charity/'  it  is  not  good 
within  this  act ;  for  this  is  an  interest  arising  out  of  land'. 

So  a  devise  pf  a  mortgage,  or  of  a  term  of  years,  to  a  cha- 
rity, is  void,  for  the  words  of  the  statute  are,  that  the  hindi 
shall  pot  be  conveyed  *'  or  settled,  for  any  estate  or  in- 
terest whatsoever,  or  any  ways  charged  or  incumbered,  in 
trust  or  for  the  benefit  of  any  charitable  use^'' 

Also,  if  a  man  give  a  legacy  to  his  exeontors  by  nam^ 
and  then  devise  a  copyhold  to  Jl.  he  paying  his  ezecolois 
i,ooo/«  and  gives  the  residue  of  his  estate  to  a'charityi 
this  ifiOoL  will  go  to  the  executors,  not  for  their  private 
beuefit,  but  in  their  capacity  of  executors,  for  the  purposes 
of  the  will  $  and  being  a  charge  on  the  real  estate,  is 
witbiu  the  statute,  end  a  void  bequest'* 

A  bequest  of  money,  to  arise  by  sale  of  landi^  to  be  sp-. 
plied  iu  water«.works  for  the  use  of  the  inhabkants  of  a 
town,  ia  a  public  charitable  use,  and  therefore  within  the 
statute,  and  void*« 

!9ut  by  the  custom  of  I^Dudoo,  any  citizen  being  a  fiee- 
man  of  the  city,  resident  there,  and  taxaUe  to  scot  and  let, 
^^y^  hy  will  in  writing,  •  deyise  his  lands  lying  in  the  said 
city  %  in  mortmain,  notwithstanding  the  above 


.  ^  Tfidsum  v.   TFeecb^,  155;   AtNrmjf  Gtme^af  ?• 

Amhl.  636;  1  Browt  Chan.  TomUm,  U.  ai6 1  Ammq 

Ca.  13.  Qemrul  v.  QUdweU,  14  Qsi. 

'  Bum's  E.  L.  tit.  Mori-  '  ArwM  v.  Cknjfmm^  l 

main;  Gmweoor  v.  Halhm,  Yes.  io8. 

Ambl.  641 ;  Attom^  Gmt^  ■  Jeaerv.  JKttimm,AiHKL 

r^  T.  Jurd  W^mmiffk,  Id.  Ggi^ 

4q;  Dtireur  v.  iSotUmf  \  ^  8ee  4  Btow.  Qwa.  Q^ 

Yes..3ao«  ^o^b 

\  Jkt^imiiu    Gvmal    v.  °  Doct  and  SbM«  €u  W\ 


rick,  3  Yes.  44;  Att0ih    Bridgas.  109;    ft  Bttt  Ab. 
fiey  General  y.  Graves,  Amhh    QfjfSk 
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I  shall  now  proceed  to  consider  what  is  a  good  charitable        VBES. 
use  witUn  the  43  Elizabeth.  ' 

The  statute  43  Eliiaibeth.  c.  4.  enacts.  ''  that  the  com*  dMrittbie  atct 
missionerSj  empowered  by  the  Lord  Chancellor,  shall 
inquire  as  to  the  lands,  &c.  given  by  well-disposed  peo^ 
pie,  fbr  relief  of  aged,  impotent,  and  poor  people;  folr 
maintenance  of  sick  and  maimed  soldiers  and  mariners, 
sdkools  of  learning,  freenachools,  and  scholars  of  nniter- 
iities;  for  repair  of  bridges,  ports,  havens,  causeways, 
churches,  sea-banks  and  highways;  for  education  and 
preferment  of  orphans ;  for  or  towards  the  relief,  stock, 
ot  maintenance  of  houses  of  correction ;  for  marriages  of 
poor  hiaids ;  for  supportation,  aid,  and  help  of  young 
tradesiiien,  handicraftsmen,  and  persons  decltyed,  and 
others ;  for  relief  or  redemption  bf  prisoilers  or  captiVeif, 
and  fbr  aid  or  ease  of  any  poor  inhabitants ;  concerning 
payment  of  fifteens,  setting  out  of  soldiers,  and  other 
taxes."  A  diiposition  to  any  of  which  uses  will  be  gbod^ 
notwithstanding  the  statutes  of  mortmain  \ 

In  the  construction  of  this  statute,  it  haii  beetk  bblden, 
that  lands,  &c.  given  for  the  building  of  an  hospital,  fot 
the  teUef  of  poor  people,  is  a  charitable  use  within  the 
equity  of  the  statute  ^.  So  fbr  the  building  of  a  sessldns- 
honse  fienr  a  city  or  county;  the  making  of  a  new,  or  r)9<-  ^ 

pairing  of  an  o}d  jptdpit  in  a  church,  or  the  baying  of  & 
pidpit-cushion  or  pulpit-cloth,  or  the  setting  up  of  he# 
bells,  where  hone  are,  or  the  amending  therii'  where  they 
ai<eootoforde^*. 

It  se^s  also  settled,  that  tkumey  giten  fo^ .  the  main- 
tehance  of  A  preaching  minister,  fiiough  not  one  of  flie 
ohaniable  uaed  mentioned  in  the  s^iut^,  yet  comes  within 
fhd  equity  of  it ;  for  mnma  tsi  ratio  qua  pro  religionefadt*. 

*  See  1  Cot  945  It  Co.  *  Duke's  Chai^.  log. 

70;  and  3|  Bliz^  c.  f;  Z9  *  Poph.   13^,    decreed  t 

Ahz;  c.  5^  Duke's  Char.  109,  S.  O.;  t 

r    Duk4'6    Char,     log;  Ves.  321. 
Vaughan  v.f!irrer,i2Ves.  ^87. 


Boo 


UBMKNTS   or  [book  II.  fAVt  U. 

USES.  ^^*  *  P^  ^^  ^''*'  &c.  to  a  chaplain  or  minister;  to  cele- 
— *-—  brate  diVine  service;  is  neither  within  the  letter  or  meaning 
of  this  statute ;  for  it  was  purposely  omitted  in  the  penning 
of  the  act,  lest  the  gifts  intended  to  be  employed  in  pur- 
poses grounded  on  charity,  might,  in  change  of  time,  con- 
•trary  to  the  mind  of  the  giver,  be  confiscated  into  the 
king's  treasury.;  for  religion  being  variable  according  to 
ihe  pleasure  of  succeeding  princes,  that  which  at  one 
^me  is  held  for  orthodox,  may  at  another  be  accounted 
superstitious  4  and  then  such  lands  ase  forfeited,  by  the 
statute  of  I  Edward  6,  c.  14  \        : 

But  augmentations,  made  by  ecclesiastical  persons  to 
small  vicarages  and  curacies  under  the  act  of  29  Car.  s, 
c.  8,  are  to  be  considered  by  that  act,  (s.  7,)  as  charities 
within  the  intent  of  the  statute ;  therefore,  an  information 
may  be  filed  in  the  name  of  the  Attorney-general  to  estab- 
lish a  right  to  a  curacy  so  augmented '. . 
.^  .  Having  inquired  concerning  what  are  and  what  are  not 
considered  to  be  charitable  uses  within  the  stat.  of  43  Elil 
.  we  may  now  inquire  what  is  a  superstMcus  use  to  whidi 
the  king  is  eqtitled.  .     :    .    <  /  * 

f  A  superstitious  use  is  described  to  be  where  lands,  tene- 
ments, rent^  goods,  or.  chattels,  are  given,  secured,  or 
appointed,  for  the  maintenance,  of  a  priest  or  chaplain  to 
say  mass'' ;  for  the  maintenance  of  a  priest,  or  other  man, 
40j  pray  for  the  soul  of  any  dead  man,  in.  such  a  church, 
pr  elsewhere;  to  have  or  maintain  perpetual  obits,  lamps, 
torches,  &c.  to  be  used  at  certain  times  to  help  to  save  the 
souls  of  men  out  of  purgatoiy ;  these,  and  such  like  xaee, 
fure  declared  to  be  superstitious,  to  which  th<eking,'by 
yirtue,  of  several  statutes*,  and  also  as  head  of  the  church 

and  state,  and  entrusted  by  the  common  law  to  seeithiS 

> 

^  Sir  Francis  Moor's  Read-  ^  4  Co.  104;  Bridg.105; 

ings  on  the>tatute  43  Eliz.  Cvo.  Jac  51 ;  S^.  i6»,  pi.  1. 

C.  4.  •.                                   '  •  See   1  E.  6,  c;  14;  15 

^Atiarney  General  Y.Bre-  Rich.  2,0.5^  230.8,0.10^ 

/on,  2  Ves.  425.  .,  ..       .  ' 


.»  -^^ 
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nothing  is  done  in  maintenance  or  propagation  of  a  false  tJSES. 
reUgion,  is  entitled,  so  far  as  to  direct  and  appoint  all  such 
uses  to  sach  as  are  truly  charitable.  And  all  limitations 
of  land,  Sec.  in  fiie-tail,  for  life  or  years,  to  any  of  the 
above-mentioned  uses,  are  said  to  be  superstitious,  and  to 
belong  to  the  king^  who  is  to  direct  and  appoint  them  in 
eodem  genere ;  so  Uiat  they  cannot  revert  to  the  donor,  his 
heirs  or'representatives,  during  the  time  that  they  were  to 
continue  to  those  purposes  ^  So  if  lands  be  given  on 
condition  to  find  a  priest,  8us.  though  no  priest  be  found, 
yet  this  is  a  superstitious  use,  to  which  the  king  is  en<* 
titled*. 

But  if  there  be  a  charitable  use  intermixed  with  the  su" 
perstitious  use,  so  that  tl^ey  may  be  distinguished,  the 
king  shall  have  only  so  much  ^as  is  limited  to  the  super- 
stitious use,  and  the  charitable  use  shall  be  good*^.  Thus, 
where  A.  being  a  beneficed  clergyman,  devised  600  2.  to 
Mr.  Baxter,  to  be  distributed  by  him  amongst  sixty  pious 
ejected  ministers,  and  added,  that  he  did  not  give  it  to 
them  for  the  sake  of  their  non-conformity,  but  because  he 
knew  many  of  them  to  be  pious  and  good  men,  and  in 
great  want:  and  also  gave  Mr.  Baxter  20/.  and  20/.  to 
be  laid:outin  a  book  of  his,  entitled,  Baxter's  Call  to  the 
Unconverted ;  this  though  it  was  holden  to  be  a  super- 
stitious use,  and  void,  yet  the  charity  itself  was  deemed 
to  be  good,  and  to  be  applied  in  epdem  genere  (1) ;  and  it 

f  Duke's  Char.  io6.    *4Co.  104;  Duke's  Char.  106. 

^  Duke's  Char.  107. 

'.  '.  •        .     '  '  ■       -■■■■■ 

(1)  Attorney  General  v.  Baxter,  1  Vem.  248,.  decreed 
by  North,  Lord  Keeper ;  but  this  decree  was  reversed 
I  W.  &  M.  by  the-Loras  Commissioners, (2  Vern.  105;) on 
the  ground  of  its  not  beinff  a  superstitious'  use :  but  no* 
thin^  said  as  to  the  Lord  Keeper's  opinion,  that  the  power 
of  directing  came  to  the  crown,  if  the  trust  was  not  sup- 
portable as  a  charitable  use,  diaritable  gifts,-  In  fatvoiur  of 
protestant  dissenters,  are  held  to  be  clearly  good,  since 
the  toleration  act.  Attorney  Ceueral  v.  C^£,  2  Ves.  273 ; 
JUoyd  V.  SpUUtjZ  P-  Wms.  346 ;  2  Atk.  148.  See  Corbyn 
V.  French,  4  Ves.  jun.  418. 
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Wis  applied  for  the  maiBtaiaiice  of  a  diitidaiii  m  Cbtfiet 
—  coUege. 

It  seeniB  that  where  the  devise  is  to  a  supeistitioas  use^ 
and  made  yoid  by  the  statute  of  Elizabeth ;  or  to  a  ch«itf ^ 
and  made  void  by  the  statate  of  mortmain ;  it  shonld  be- 
long to  the  heir  at  law,  or  next  of  kin :  bat  where  it  is  fai 
itsdf  a  charity,  bnt  the  mode  in  which  it  is  to  be  disposed 
is  such  that,  by  the  law  of  England,  it  cannot  take  eflbet^ 
as,  for  instance,  where  it  is  for  the  promoting  of  a  tdigion 
adverse  to  Christianity ;  there  the  crown  by  sign-fflamtal 
directed  to  the  Attorney-general,  may  give  orders  in  iriiil 
charitable  manner  it  shall  be  disposed'. 

'  De  Casta  v.  De  Pas,  Amb.  22S,  per  LordHardwicke. 
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CHAP.  XL 
OF    TRUSTS. 


1  HE  doctrine  of  trusts,  or  equitable  tetates,  as  thejr  an 
frequently  called,  is  of  equal  importanoe  to  the  liiodeiil 
conveyancer  with  that  of  uses,  treated  of  in  the  .prsoediiig 
chapter,  and  demands  therefore  to  be  investigated  with 
an  equal  degree  of  minuteness  and  atteatlonA  Upon  Ail 
subject  I  shall  endeavour  to  explain, 

I.  The  Natubb  ahd  Obioik  ow  Tbvsts. 

II.  How   A  TBTTST   mat   BB   BAISBB  OB   CBSATBB. 

III.  The  Incidents  to  Tbusts;  and  thb  RuiiBi  it 

WHICH   THEY   ABE    GOVEBNBB.. 

IV.  Tbb  Manbbb  in   which  Tbvsts  AM  ir6  Mi 

BXBCirrBB. 

V.  Or  tnt  Acts  of  Tbvstebs  belativb  to  tbb 
.  TwtJst  Estate. 

VI.  Of  TaoftT  ^ebms  ATTENniiAit  en  tbb  tnni^ 
iLiTAi^ti. 
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I.    Of  thb  Natubb  and  Origin  of  Trusts. 
Ubrs  and  trusts  are  even  repiesented  by  Sir  WiUiam  I>u<>im^  bt- 

''  tween  Ttiifit 

Blaokstone  and  others,  as  having  been  in  their  origin  so  aad  Uiet. 
nearly  sisiilar,  as  that  they  might  be  considered  as  one 
and  the  same,  but  though  every  use  did  in  fact  imply  a 
tmd  or  confidence^  yet  on  a  nice  examination  ,of  the  qua^ 
lities  of  each,  it  will  be  perceived  that  there  might  be 
many  kinds  of  trusts  which  did  not  property  fall  within 
the  strict  definition  of  an  use.  This  distinction  ia  aocu«^ 
rately  pomted  out  by  Mr.  Saunders,  in  his  Bssay  upon 
this  subject,  already  so  often  referred  to  \  The  principal 
distinction^  he  observes,  between  an  use  and  trust  consisted 
in  the  permanent  nature  of  the  one,  and  transitory  quality 
of  the  other  ^  Thus,  where  a  man  made  a  feofim^nt  iq 
fee,  by  which  the  possession  or  seisin  was  transferred  to 
the  feofiee,  in  confidence  or  trust  that  he  would  pMnit 
the  feofibr^  or  some  other  peraon,  and  his  heirs  to  receive 
the  profits,  and  to  make  such  l^gal  estates  as  he  or  they 
should  direct;  this  confidence  v^as  the  use;  forthe feoffee 
had  a  permanent  estate  in  fee  in  the  lands,  subject  to  the 
me,  or  distribution  of  the  profits.  The  fiduciary  or  bene-i 
ficisl  interest  vras  commmsurate  to  the  legal  estate.  Butt 
a  trust  did  not  always  make  this  regular  diviiion  of  pro^ 
perty  into  use  and  possession ;  it  rather  signified  that  the 
grantor  had  made  such  ja  conveyance  of  his  lands,  as 
transferred  not  only  the  possession,  but  the  use  also,  or 
right  to  take  the  profits ;  reposing  a  persond.  trust  in  tii» 
grantee,  that  he  would  retain  both  the  one  and  the  other^ 
in  order  to  answer  some  special  purpose.  As  if  he  made 
a  conveyance  in  trusty  or  to  the  intent,  Aat  the  granfee 
fAouhi  make  aaother  eMveyanee  to  a  third  person^  tfia 
tFtist  plaosd  in  the  grantee  was  not  merely  to  ptty  6ver  Ae 
profitSi  but  to  dispose  of  the  profits  and  the  possession 

« 

*  See  1  Sand.  Vbci  and       *  ktA  see  Bac.  Uaci^  f. 
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TRU816J  altogetheif .  ^  This  tmst  was  then  of  a  special  and  transitoiy 
'  nature.  It  was  not  considered  as  an  use  before  the  statnte 
of  uses :  nor  have  the  courts  recognized  it  as  such  siiice 
the  statute.  If  a  conveyance  is  made  by  fec^Qnent,  finei 
or  recovery,  without  ^ny  consideration,  or  dedaration  of 
the  use>  but  in  trust  that  the  grantee  shall  convey  to  a 
stranger;  the  courts  say,  that  the  use,  which  would  other- 
wise for  want  of  a  consideration  and'dedaraticm  result  to 
the  grantor,  must  in  this  case  necessarily  vest  in  the 
grantee,  in  order  to  enable  him  to  perform  the  trusts 
And  construing  the  use  to  be  in  the  grantee  in  this  case 
since  the  statute,  is  only  to  give  that  efficacy  to  the  c(m- 
veyance,  which  it  must  have  had  before  the  introduction 
of  uses;  when  the  possession  and  the  right  to  the  profits 
''passed  I^  a'  conveyance  of  the  land'.  So  likewise,  if  a 
man  be  enfeoffed  to  the  intent  or  in  trust  to  be  re-enfeoffed, 
or  to  the  intent  to  be  vouched  %  or  to  the  intent  to  suffer 
a  recovery  ^,  none  of  these  intents,  or  trusts,  are  uses.  For 
in  all  these  cases  a  seisin  or  possession  is  transferred  to  the 
feoffee  or  grantee  by  the  course  of  the  common  law';  and 
as  the  special  trust  or  intent  must  necessarily  prevent  the 
use  from  resulting  to  the  feoffor  or  grantor,  the  feofiee  or 
grantee  must  have  a  complete  legal  estate  without  the  aid 
oC  and  unaffected  by,  the  statute  of  uses  (1).    A  further 

*  Lane  v.  Cawper,  Moore,  ^  1  Saund.  Uses,  4. 

1039  pl*  248;  Hummerston^B  *  Bac.  Uses,  8. 

case.  Dyer,  166 ;  see  Bett-  '  2  Salk.  676. 
nam's  case,  4  Leon.  22. 


(1)  The  notion  therefore  of  Holt  and  Powell  (Gilb.  Rep. 
17.)  that,  after  the  performance  of  the  special  trust,  the 
use  will  result'  to  the  feoffor  or  grantor  oy  constrototioD 
of  law,  appears  to  be  erroneous:  for,  if  it  should  be  once 
admitted,  that  the  use  remained  in,  or  resulted  to,  the 
feoffor,  the  leral  estate  must  be  executed  in  him  by  the 
statute ;.  aiid  then  the  feoffee  would  be  incapable  of  p^- 
forming  the  trust.  There  seems  to  be  more  reason  in 
saying,  that,  if  the  feoffee  or  grantee  should  neglect  to 

execute 


distinction  which  subsisted  between  uses  and  trusts^  was,  TRVSXS» 
that  trusts  declared  upon  the  estates  of  tenants  in  tail,  — — — 
for  life,  or  years,  were  not  considered  as  uses  before  the 
statute  27  Hen*  8,  but  as  mere  trusts  or  confidences. 
Indeed  neither  tenant  in  tail  >,  tepant  for  ]ife^  nor  for 
years ',  could  stand  seised  before  that  statute^  even  to  an 
express  use. 

And  as  uses  differed  from  trusts  or  confidences  in  their 
permanency  and  extent,  so  were  they  equally  or^more 
distinguished  in  their  construction  and  effects. ,  Thus  uses 
were  assignable  by  the  common  law^,  but  cesftit  que  truU 
cotdd  not' assign  his  trust  even  after  the  statute,  of 
1  Richard  3 ^  Souses  were  not  only  cognizable  in  the 
Court  of  Chancery,  but  they  were,  when  specially  alleged  ", ' 
acknowledged  by  the  courts  of  common  law ;  and  cestui 
que  use  might  have  been  sworn  upon  an  inquest '^ ;  but  a 
simple  trust  or  confidence  was  in  many  instiemces,  from 
its  very  nature,  subject  to  no  jurisdiction  whatever;  and 
has  been  compared  to  theji»  precdtntim  pfthe  civilians,  ad 
distinguished  from  their j«^  Jidudariwn^.  Thus,  as  has 
been  already  observed,  neither  a  tenant  in  tail,  nor  for  . 
life,  could  stand  seised  to  an  use  before,  the  statute  of  uses ; 
and .  though  it  is  yety  evident,  that  the  use  or  trust  de- 
clared upon  the  estate  of  tenant  in  tail,  &c.  was  a  con- 
fidence, which  claimed  a  discharge  as  conscientious  from 
the  terre-tenant  as  the  use  or  trust  declared  upon  an  estate 

s  Bro.  Feof.  al^  Uses,  p.        ^  Gilb.  Uses,  26. 
40 ;  Year  Book,  27  Hen.  8,        ^  Sir  Movie  Finch's  case, 

10 ;    2  Co.  78,  a;    Co.  Lit.  4  Inst.  85;  Dyer,  369.    • 
19,  b ;  Plowd.  666 ;  «  B^l.        "  Lord  Sanders  case.  Dyer, 

Abr.  780;  Jenk.  Cent.  195 ;  215;  Bac.  Uses,  6,  7. 
Gilb.  Uses,  11,  205.  ■  Lit.  sec.  464 ;  Co.  Lit. ' 

^Bro.  Feof.'a/.Us^,pl.40.  272,  b. 

*  See  post.  •  Bac.  Uses,  g. 

execute  the 'trust,  or  if  the  performance  of  it  should  be- 
came impossible,  the  use  should  then  result^  to  the  feoflbr 
or  grantor.    See  Hummersion*B  case,  Dyer,  166,  a. 
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iofee-MDple;  yel  it  b  certeis,  aecovdBiig  to  the gMBi 
"*  IB  94  HeB.  8 ',  wliicli  WBS  detenmaed  I7  ilkm  advwoof  •! 
the  Judges^,  that  cetfw  pu  trwti  had  no  teneAf  vhslao- 
ever  ia  Chanceiy  i^aiiist  the  feofte  or  tettaat  iu  taft.  8e 
wheie  aeorporatioB  was  eafeoffed  to  vaea  ori^Km troat^  it 
washeldy  that  the  coIm  fiie  IriM^hBd  BOiuBcdyhy  aab- 
poena' ;  becanae  a  coiporation  conld  not  atand  aciacd  ti^ 
a  nae  (1). 

IV0  ciiemogtaneea,  m  particQiar,  Mr.  Batler 
ga^  riae  to  traata*  Tbe  firat  waa^  oie  ivaal^  aa 
uiataooaSy  or  a  jadicial  ptoeeaa  to  enmroe  the  peffonaaaeey 
or  to  ffBoofer  aatiBlactioa  for  the  non^perfbmMBcei  of  aefenl 
oMigatioaa  ariaiag  in  eaaea  of  tmsl,  whieh  weie  aappoaid 
(and  certairijF  ia  maaj  eaaea  vilh  reaaosii)  lobe  ftwded 
on  the  common  mka  of*  uaiairi  mon&tjr  and  jnataoo^  hat 
whioh,  beiag  anaaaiated  by  the  ooaunonlaw^  oftea-  db> 
peaded  fiv  thev  effect  on  Uie  eoaaoieaoocnr  hoaoivorif  of 
a  peiBOD,  wkoae  inlereal  it  was  to  leave  lileB  miperfiiffmed. 
Thaa»  in  Ae  caae  of  lert  pieperty,  (to  whidi  Iheae  BtoaieiiU 
are  oenfiaed^)  the  tmnafcroC  haid,  in  theaanplieil^  of  Ae 
(Demaion  laar,  coaaaenoed  aad  tsmuaated  ia  tte  atagfe 
fteiof  the  laaaaftr.  Of  Ao  ooafraet  to  ondLo  il^  oCaa 
agieeaiant  to  hold  tte  huida^  or  apptyAe-prote-of  thcni 
£v  a  paffticidar  p«»poao,  tho  law  took  nonolaae.    The 

f  Bro.  Feot  oL  Uaaai.  pL  '  Attorney.     Gamd   it 

40.  Mayer  of  Coveniry,  9  Vera. 

«  Year  Book,,  aj  Han.  8,  399  ^  GWbw  Uaea^  5. 

10  ;t  2  Co.78«,  a^  SeeOilb.  '  Ca.vLit.,99(i^b.  xv. 

Ik  i64».ay,V 


(1)  Ereif.  aince  the  atatote  of naea iihaB^beeaobjaated, 
that  a  tenant,  ia.taily.  having  the  legal  eatate,  ooidd.aot  be 
a  trustee.  But  that  objection  was  oyemiled;  CiowbUj/ 
V.  PcOiam,  1  Vem.  ^11 ;  and  indeed  the  courts  of  eaoi^ 
iQ,hil«r  timaOf  dacidtfig  vagosk  owa^  Ufa^raLppnaifla^  hafs 
awfendrQuied  to,  fi^  tha  traat,  v^QOk;  thifri  e^tatl^  lalhir  thai 
upon  tht  jffmotk.  toqfrted»: 


€11.  XI.  ^  1.]  COMVETANCIIIG.  (^0/ 

partiefi^  thersfafe,  benefioially  interested  in  the  performanee  TEram 
of  any  such  contract  or.agreement»  were  withont  remedy.  '~"-"-*-*-*^ 
Yet  in  all  iheae  cases  a  duty  wee  considered  to  arise, 
vhichy  though  unnoticed  by  law,  was  feh  and  admitted  by 
all  to  be  ai^' honourable,  a  moral,  and  a  consQientious  obliga- 
tion^ Cases  of  a  similar  desor^ytionfirequ^ntlyaiose.  InaH 
of  them  a  right  waathought  to  eidst  for  which  the  courts  of 
law  had  not  provided,  and  for  which  the  feudal  policy  eould 
not,  from  its  nature,  pioride  any  ranedy •  From  this  griev- 
ance, the  courts  of  coqimon  law  aflR>rding  np  redress,  a 
remedy  was  necessarily  sought  for  from  another  hand,  and  a 
resort  to  the  ChanoeHor  was  frcMU  the  peculiar  nature  othim 
office,  by  character  and  habits,  extremely  natural.  Where 
there  was  discovered  to  be  a  defect  in  the  law,  to  afford  a 
remedy  for  any  incoQTenience  it  was  natural  to  resort  to  the 
King  or  chief  magistrate  as  the  fountain  of  justice ;  who,  it 
ie  likely«  r^erred  the  matter  to  his  Chancellori^  as  the  ke€f>er 
of  his  conscience;  and  hence,  probably,  the  origiit  of  the 
Court  of  Chancevy,  and  the  jurisdiction  of  the  ChancciUor. 
This  natural  resort  to  Chancery  for  redress  in  cases  of  truslf 
may,  he  thinks,  be  considered  as  the  other  principal  cir- 
cumstance to  which  they  owe  their  riae^  Thi^  officer 
introduced  ^  new  judicial  power  into  the  jurisprudence  of 
Igngland,  by  lihe  invention,  or  ratbec  by  a  new  i^pUpiH' 
tion,  of  the  writ  of  9iibpcena.  This  wri{tcompe||led  Ihe  paprty 
to  appeait  iq  ooiut :  a  petition  wa9»  tb^eupoa,  lodged  in 
Chancery,  containing  the  articles,  to  which  he  wa&  QbViged 
to  answer  upon  oatL  In  the  case,  therefore,  cf  a  tnis(^  jttie 
pafty  was  obliged  to  disclose  it;  and  the  ocnct  them  dflcsmed 
him  to  cany  ii  into  e»cntion»  Thia  gaye  riMj,  cnt  ^  1^^ 
atability,  to  equjJaUe*  estates.  Kotbiog  qqdM  be  mom 
contrary,  than  ests^ies  of  this  descripliani.  to.  Iih^  gaoiw  ef 
the  feudal  law.  Hence  they  frequently  were- a  «nbji9ct  pf 
complaint:  and  the  statute  of  uses,  evidently,  was  in- 
^«utol  to  ^fisB^  tb«?t  .^tir^ijr.    Th^  Ijav^  how/ever, 

t  Co.  Lit.  sgo,  b.  s«  xv» 
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been  preserved.  The  consequence  has  been,  that,  though 
they  were  originally  a  fmud  upon  tenure ;  though,  in  eveiy 
stage  of  their  progress,  they  were  a  subject  of  alarm  and 
jedousy ;  though  thieir  existence  is  a  direct  yiolalion  of  the 
statute  of  uses ;  and  though  the  courts  of  law  profess,  in 
most  cases,  a  legal  ignorance  (if  the  expression  may  be 
allowed),  even  of  their  existence,  still  they'  form  a  con-^ 
siderable  part  of  the' jurisprudence  of  the  country;  &ey. 
affect  and  regulate,  directly  or  indirectly,  almost  all  the 
real,  and  a  great  proportion  of  the  personal,  property  of  the 
kingdom ;  they  h^ve  a  judicature,  .and  a  form  of  process, 
of  their  own.;'  and  these,  in  many  instances,  control  even 
the  courts  of  law. 


11.  How  A  Trust  may  be  raised  or  created. 


Creation  of 
trosu  by  act  of 
tlie  part/. 


* '  Trusts  may  be  created  either  by  act  of  the  party,  or 
by  operation  of  law. 

-Where  a  trust  is  created  by  the  act  of  the  party  it  must 
be  in  writing.  .     t    . 

*It  has  been  already  observed,  that  one  of  the  principal 
objects  of  the  legislature  in  passing  the  statute  of  uses, 
was  to  restore,  in  some  measure,  the  notoriety  of  the  eld 
common  law  conveyances;  but  that  this  end  was  neariy 
defeated  by  the  introduction  of  conveyances  by  lease  and 
release,  and  the  preservation  of  uses  under  the  appellation 
o{  trusts.  Many  attempts  have  been  made  at  different 
times  to  remedy  the  mischiefs  arising  from,  the  secret 
transfer  of  property  to  which  this  statute  has  given  rise, 
amongst  which  may  be  reckoned  the  statuiea  against  fisli- 
dulent' devises",  and  the  several  registeriilgacts.';  but 
particularly  the  statute  of  29  Car.  2,  c.  3,  conmionly  called 
the  statute  of  frauds  and  perjuries. 


■  13  Eliz.  c.  6r  «7  lb. 
c.  4 ;  3  W.  8l  M.  c.  14. 
'  2  fc  3  Anne;  c  4 ;  6  lb. 


c.  37 ;  7lb. c 50;  8 Geo.  «; 
c.  6$  1 7  Geo.  3>  o.  a6. 
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*  By  this  statute  it  is  enacted  ^^  'that  all  declarations  or       trusts 

creations  of  trusts  of  lands^  tenements,  or  hereditaments  ( i ),    

shall  be  manifested  by  some  writing,  signed  by  tha  party, 
or  by  his  last  will  in  writing,  and  *  that  all  assignments  of 
trusts  shall  be.  manifested  in  a  like  manner;  But  as  ^this 
statute  was  made  with  a  design  to  prevent  uncertainty,  per- 
jury^ and  contrariety  of  evidence  in  respect  to  contracts,  it 
has  been  holden,  that  no  cases  are  within  the  act  but  what 
are  liable  to  those  inconveniences ' ;  and  as  the  disposition 
of  trusts  is  guided  by  the  courts  of  equity  according  to  the 
presumed  intention  of  the  parties,  no  particular  kind,  of 
instrument  (as  will  be  shown  when  we  come  to  consider 
the  deed  of  declamtion  of  trusts)  nor  any  settled  words, 
are  requisite  to  create  or  declare  a  trust,  so  that  it  is  in 
writing  \ 

*  Therefore,  a  covenant  to  make  conveyances,  or  to  pur- 
chase lands  to  certain  uses,  has  also  been  holden  to  bcf 
a  good  creation  of  a  trust,  and. binding  upon  the  estate*. 
And  according  to  •  the  modem  cases  (although  contrary 
to  the  former  decisions,  it  seems  to  be  now  settled,  fh^t 
words  of  desire,  request,  or  recommendation  (for  request 
and  recon^endation  are  considered  as  convertible  terms^) 
are  sufficient  to  create  a  trust,  provided  that  the  property 
be  certain,  and  the  objects  distinctly  pointed  out,  unless 
the  testator  shows  clearly  that  his  desire  as  expressed  is 
to  be  controuled  by  the  party,  and  that  she  shall  have  an 

« 

^ .  y  Sect.  J.  •    Earl  of   Plymouth    v. 

»  Sect.  2.  Hickman,    2    Vern.      167; 

•  See  1  Eq.  Ca.  Abr.  19;  ^lake  v.  Blake,  sBro.  P.  C. 
Co  Lit.  290,  b.«  350;  Degy.  Deg,  aP.Wms, 

*  Vid.posl,  and  1  Saimd.  >j.i5. 
Use,  208. 


(1)  It  has  been  held  on  these  words,  that  the  statute 
does  not  extend  to  the  declaration  or  creation  of  trusts  of 
things  of  a  person^/ nature.  See  Nab  v.  Nab,  10  Mod.  405 ; 
and  Fordyce  v.  Willis,  3  Bro.  Chan.  Ca.  587. 
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TRUSTS.      option  to  defeat  it*'.     And  so  in  Pushman  v.  RlUier*, 

where  a  testator  gave  the  residue  of  his  personal  estate  to 

his  wife,  desiring  her  to  provide  for  his  daughter  A.  out 
of  the  same,  as  long  as  she,  his  wife,  should  live,  and  at 
her  decease  to  dispose  of  what  should  be  left  among  his 
children,  in  such  manner  as  she  should  judge  most  proper; 
upon  a  bill  filed  by  the  children  against  the  wife's  repre- 
sentative to  have  the  benefit  of  diis  residuary  bequest,  the 
Master  of  the  Rolls  declared  it  to  be  clearly  settle,  that 
any  words  of  recommendation  by  a  person  having  a 
right  to  command,  created  a  trust,  if  the  person  and 
property  be  defined ;  and  decreed  the  will  to  be  an  ab- 
solute gift  to  the  testator's  wife  of  any  part  of  his  pro- 
perty to  any  use  she  might  think  proper,  but  clothed  with 
a  trust  for  his  daughter  A. 

And  where  it  is  in  writing,  it  seems  that  any  form^  whether 
by  way  of  mutual  covenants  or  articles  of  agreement,  or  a 
note  or  memorandum  only,  without  seal  or  stamp,  so  that 
they  sufficiently  specify  the  intention  of  the  parties,  will  in 
equity  be  a  good  declaration  or  creation  of  a  trust  for 
those  purposes  ^. 

And  we  have  seen  in  a  former  place,  that  in  all  cases 
where  there  is  a  conveyance  or  devise  to  trustees  in 
trust  for  purposes,  for  the  performance  of  which  it  is 
necessary  that  they  should  have  the  possession  and  l^al 
estate  (as  to  pay  over  the  rents,  8cc.)  the  persons  benefi- 
cially interested  in  the  land,  will  take  but  a  joint  estate, 
although  the  limitation  may  be  so  worded,  as  to  seem 
w^ithin  the  statute  of  uses  K 

But  where  the  trustees  may  execute  the  trusts  without 


d 


Eales  V.  England,  Pr.        ^  Legard  v.  Ho^es,  4  Bro, 

Ch.    200;     2    Vem.    486;  Ch.  Ca.  421;    1    ves.  jun. 

Glynn  v.  Hardins^  1  Atk.  477;    Nodsden  v.   Lew,   * 

469;  Malim  v.  Keighley,  2  Brow.  Ch.  Ca.  534;  Sella- 

Ves.  jun.  333;    Barrow  v.  my  v.  Burrow,  Ca.   temp. 

Greenoughj  3  Ves.  jun.  152;  Talb.  97;  and  6ee  1  Saund. 

1  Saund.  Uses,  210.  •  Use,  209. 

•  3  Ves.  jun.  7.  «  Fearne  P.  Wks.  422. 
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poasessing  tke  legal  estate,  they  will  take  a  trust  estate      trusts. 
only;  which  the  statute  will  execute  in  the  cestui  que  trust  **.  ■ 

A  tniBt  will  lastly  be  created  by  the  limitation  of  a 
second  use  after  a  preceding  one,  the  second  use  being 
construed,  as  we  hare  before  noticed,  to  be  a  trusts 

s.  Of  the  Creation  of  Trvxki  by  Implication  of  Lain. 

It  has  just  been  mentioned,  that  by  the  statute  against  Creation  of 
irauds  and  perjuries^,  all  declarations  of  trusts  of  lands  pii!^^no?' 
are  required  to  be  made  in  writing ;  but  there  is  an  ex-  '^^* 
press  saying  in  the  acf  with  regard  to  trusts  resulting  by 
implication  of  law,  which  are  declared  shaU  remain  on  the 
same  footing  as  they  stood   before  the  act'.    But,  per 
Lord  Chancellor  Cowper,  the  statute  of  frauds"",  which 
says,  **  that  all  conveyances  where  trusts  and  confidences 
shall  arise  or  result  by  implication  of  law,  shall  be  as  if  that 
act  had  never  been/'  must  relate  to  trusts  and  equitable 
intierests,  and  cannot  relate  to  a  use  which  is  a  legal 
estate  *• 

Trusts  arising  by  operation  of  law,  are,  where  no 
trusts  are  expressly  declared,  but  equity  and  conscience, 
require  that  there  should  be  one.  Where  a  conveyance  is 
taken  in  the  name  of  one  man,  and  the  purchase-money 
belong  to  or  be  paid  by  another  ®;  as,  where  a  person  con- 
tracts for  the  purchase  of  an  estate ;  an  implied  or  resulting 
trust  is  immediately  created  for  the  purchaser!^. 

So  where  there  are  several  lessees  under  a  church,  and 
one  of  them  surrender  the  old  lease,  and  take  a  new  one 

»  1  Saund.  Us;  309.  .  jjoyd  v.  SpiUet,  a  Atk. 

/  And  see  cases  1  Cru.  ^^^         ^^^^    Ij, 
Dig.  450. 

^  n  Car.  a,  c.  3.  7M  Gascoigne  v.  Thvyng,  i 

•  Lady  Bellasis  v.  Comp-  Vem.  366 ;  Lane  v.  Dighton, 
ton^  a  Vem,  294,  pi.  285.  Amb.  409. 

•  Sect.  8.  P  Aeherley  v.    Vernon^  1 

•  I^bigh  V.  iMmplugh,  ^  c              j^Q^    8. 
1  P.  Wms.  112.  Q^y  ^           / 
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TRUSTS. '  in  his  own  name,  it  will  be  a  resulting  tnist  for  them  all'. 
So,  if  a  guardian,  or  trustee  for  an  infant,  renew  a  lease 
the  renewed  lease  will  be  to  the  use  of  the  infant '•  So, 
if  a  mortgagee,  whose  mortgage  was  taken  in  the  name  of 
a  trustee,  buys  in  the  equity  of  redemption  in  the  name  of 
the  same  trustee,  without  any  declaration  of  the  trusty 
there  will  be  a  good  resulting  trust  to  the  mortgagee*. 

But,  where  a  trustee  purchases  lands  out  of  the  profits  of 
the  trust  estate,  and  takes  the  conveyance  in  his  own 
name ;  though  probably,  if  he  cannot  make  other  satis&c- 
tion  for  the  misapplication,  these  lands  may  be  sequesteredi 
yet  it  was  fomierly  held,  that  they  cannot  be  decreed  to  be 
a  trust  for  the  cestui  que  trust,  anymore  than  ii  A.  borrows 
money  of  jB.  and  purchases  land  with  it,  those  lands  are  a 
trust  for'jB.  for  it  is  not  a  irust  in  writing;  and  it  cannot  be 
a  resulting  trust,^  because  that  would  Be  to  contradict  the 
deed,  hy  parol  proof,  directly  against  iSie  statute  of  frauds, 
which  might  let  in  perjury  ;  unless  where  the  purchase  is 
recited  to  have  been  made  with  the  profits  of  the  trust  estate, 
which  appearing  in  writing  might  create  a  residting  trust  ^ 
But  it  is  now  held,^  that  evidence  dehors  the  deed,  may 
be  admitted,  to  show  that  the  purchase  was  made  with  the 
trustr-money,  and  thus  a  trust  will  be  raised  for  the  owner 
of  the  monejr ". 

And  it  appears  from  other  cases,  that  if  the  considera- 
tion-money is  expressed  in  the  deed  to  be  paid  by  the 
person  in  whose  favour  die  conveyance  is  taken,  and 
nothing  appears  in  such  conveyance  to  create  a  presomp- 
tion  that  the  purchase-money  belonged  to  another,  parol 

^  Palmer y.  Young,  iVem.  ^Acherley  v.  Acherky,  4 

276.  Br.  P.  C.  67. 

'  1  Ch..Ca.  191 ;  Keechy.  *  Deg\.  Deg,  aP.  Wms. 

Sandford,  Sel.  Ca.  Cha.  61 ;  414 ;    Ch.  Prec.  84,  pi.  77  ; 

Killtck  V.  Flexney,  4  Brow.  Kirk  v.   Webb,  Show.  P.  C. 

B-ep.  161 ;    see  1  Cru.  484;  83. 

Whalley  v.  Whalley,  1  Vern.  ■  Ryal   v.'  Ryal,   Ambl. 

276,484;    Lee  y.  Vernon,  y  413. 
Br.  P.  C.  432. 
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proof  cannot  be  admitted  after  the  death  of  the  nominal  pur-  trusts. 
chaser  to  prove  a  resulting  trust ;  for  that  would  be  con- 
trary to  the  statute  of  frauds  and  perjuries  *.  But,  if  the 
nominal  purchaser  in  his  life-time  give  a  declaration  of,  or 
confesses  the  trust,  liHit  takes  it  out  of  the  statute^. 
S0|  if  it  appears  on  the  face  of  the  conveyance  (whether 
by  recital  or  otherwise)  that  the  purchase  was  made  with 
the  money  of  «  thir^  person,  that  will  create  a  trust  in  his 
fiivbur  *. 

Also  where  lands  are  conveyed  to  another,  without  any  *■ 

consideration  bemg  paid,  or  use  or  trust  declared,  a  trust 
results  to  the  grantor  *. 

So  if  the  owner  of  an  estate  has  made  a  voluntary  con- 
veyance of  it,  and  made  a  declaration  of  the  trust  with 
regard  to  one  part  of  the  estate,  and  has  been  silent  with 
regard  to  the  other  part  of  it  **.  In  the  first  of  which  cases, 
the  whole  estate  purchased,  will  be  in  trust  for  him  who 
paid  the  consideration-money;  and  in  the  other,  so  much  of 
it  of  which  there  is  no  declaration  :  and  the  reason  that  the 
court  has  allowed^  trust  by  operation  of  law  to  arise  in  the 
latter  case,  has  been,  that  the  party  by  declaring  part  of 
the  estate  to  be  to  another,  and  by  saying  nothing  with 
regard  to  the  other  part  of  it,  shows  his  intention  to  be, 
that  the  other  was  to  have  only  one  part  of  ihe  trust,  and 
consequently  he  .himself  ought  to  have  the  benefit  of  the 
other  part  of  it. 

So  if  a  tenant  for  life  of  renewable  leases,  renew  them 

»  Walter  de  Chirton's  case,  *  De^  v.  Deg,  2  P.  Wms. 

Pr.  Ch.  88;  Heron  v.  Heron,  414 ;    Kyal  v.  Ryal,  Amb. 

Id.  163;  NetDtony.  Preston,  413;     ioung  v.   Peachy,  2 

*  Id.io^;  Gascoignev.ThiDyng,  Atk.  257. 

1  y em.  ^66 1  Hooper  y.Eyles,  *  Duke     of    Norfolk    v. 

2  Vern.  48b  ;  Crop  v.  Norton,  Browne,  Prec.  Ch.  80  ;  1  Eq. 
2  Atk.  75.  Ca.  Abr.  381,  pi.  4.            ' 

y  Ankbrose  v.  Ambrose,^!  **  Per  Hardwicke,  Chan. 
P.  Wms.322;  Ryaly.  tiyat,  Lloyd  v.  SpilUt,  Bamand. 
1  Atk.  59  ;  Lane  v.  Dighton,  Rep.  in  Chan.  388 ;  2  Atk. 
Ambl.  40.  150. 
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TRUSTS,      in  his  own  name,  it  will  be  in  trust  for  the  reyersioiier  after 
""■""■"^"^  his  death  \ 

So,  if  a  trustee  purchase  lands  with  his  truBt-money, 
and  take  the  conveyance  in  his  own  name  without  de- 
daring  the  trust,  but  reciting  or  otherwise  admitting  that 
the  purchase  was  made  with  the  profits  of  the  trust  estate^ 
a  trust  wilt  result  for  the  person  entitled  to  the  prints'. 

And  where  a  daughter's  portion  was  charged  upon  the 
father's  land,  and  she  at  the  request  of  her  father  had  vfr- 
leased  her  interest  in  the  land  to  the  intent  that  he  mi^ 
*  be  enabled  to  make  a  clear  settlement  thereof  upon  his  s(hl 
It  was  declared  by  the  Lord  Keeper,  that  if  this  was  done 
by  the  daughter  without  any  consideration,  there  would  be 
a  resulting  trust  in  the  father,  whereby  he  should  be 
chargeable  to  the  daughter  for  so  much  money  *• 

But  wherever  there  is  a  consideration,  passing  from  tbe 
grantee,  there  can  be  no  resulting  trust.  Nor,  it  shooU 
seem,  can  there  be  an  implied  trust  between  a  lessor  and 
lessee ;  because  every  lessee  is  a  purchaser  by  his  contract 
and  his  covenants,  which  excludes  all  possibili^  of  imply* 
ing  a  trust  for  the  lessor;  and  therefore  in  that  case,  if 
there  be  any  trust  at  all,  it  must  be  declared  in  writiog  ^ 
But  between  an  assigpior  and  assignee  there  may  be  an 
implied  trust'. 

It  is  a  general  rule,  that  where  lands  are  devised  or  con- 
veyed for  a  particular  purpose,  what  remains  after  such 
purpose  is  satisfied  shall  result  to  the  heir  at  law  <^  the 
testator.  Thus,  if  lands  are  devised  to  executors  for  pay- 
ment of  debts  and  legacies ;  after  payment  of  debts  and 
legacies,  the  executors  will  be  trustees,  as  to  the  suipfan, 
for  the  heir  at  law  ^ ;  though  the  executors  have  no  legacy, 

<  Tatter  r.  Marriot,  Amb.  '  Ptftrngfon  t.  Btrntn,  7 
663,  668, 734.  Br.  P.  C.  6a6. 

*  Deg  V  Dig,  a  P.  Wins.       *  HiUehin*  r.  Lee.  lAtl. 

*^J  T  J      rp      11.  '  flb&M*  ▼.   Comtm  cf 

Lady    TyrreWi    cue,    Si^lk,  a  Vera.  645  j  Lettt 
Freem.  306.  v.TVc«ft«m.  lb.  138. 
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and  the  heir  at  law  has  an  express  one  \    In  like  manner,  if     trusts. 
the  trusts  or  purposes  for  which  an  estate  is  conveyed  or 
devised  fail ;  as  also  if  a  man  makes  a  conveyance  in  trust 
for, such  persons  and  such  estates  as  he  shall  ^ppoint^  and 
makes  no  appointment,  the  resulting  trust  must  be  to  him 
and  his  heirs ;  for  trusts  in  equity  must  follow  the  rules  of 
law  in  case  of  an  use ;  and  it  is  clear  thatit  would  be  so  in 
the  case  of  an  use  ^,    So,  where  A.  devised  lands  to  trustees 
to  sell,  and  to  dispose  of  the  money  as  he  should  appoint, 
and  for  want  of  appointment  to  his  four  nephews ;  A.  ap- 
pointed several  sums  to  be  paid  to  different  persons,  which 
sums  did  not  amount  to  the  value  of  the  land ;  it  was  holden^ 
that  the  surplus  resulted  to  the  heir^    So,  where  A,  de- 
vised to  his  wife  a  rentrcharge  for  thirteen  years  for  pay- 
ment of  debts ;  and  devised  lands  to  his  wife  in  augmenta- 
tion of  her  jointure ;  it  was  holden,  that  the  siurplus  of  the- 
rent^harge^l^  after  the  debts  were  paid,  resulted  to  the 
heir  ^.    So,  where  a  rent-charge  was  devised  to  be  sold 
for  payment  of  legacies  to  the  amount  of  800  /•  but,  if  the 
rent-charge  sold  for  1000  L  then  an  additional  legacy  of 
100  /.  was  given  to  JB.  and  another  of  1 00  /.  was  given  to  C\ 
it  was  holden,  that  if  the  rent-charge  sold  for  above  800  /• 
and  less  than  1000  /.  the  residue,  above  800  L  would  result 
to  the  heir  at  law,  and  not  be  divided  between  JB.  and  C.  °». 
Soy  where  A.  devised  her  real  and  personal  estates  to  trus- 
tees, in  trust  to  sell  and  pay  debts,  and  to  pay  the  residue 
to  five  persons,  to  be  equally  divided  between  them,  share 
and  share  alike,  (which  words  in  a  will  create  a  tenancy  in 
common,)  and  one  of  the  residuary  legatees  died  in  the  life- 
time of  the  testatrix;  the  court  held,  that  this  was  a  resulting 
trust,  as  to  the  share  in  the  real  estate  of  the  residuary  legatee^ 
who  died  in  the  testatrix's  life-time,  for  the  benefit  of  the 

*  StarUey  v.  Brooke,   1  P.        *  City  of  London  v.  GoT" 
Wms.  390.  way,  2  Vern.  571. 

^  Rtzgerald  v.  Lord  Fau-        "  Wifth  v.  Packington,  1 1 
tonbridge,  Fitzgib.Hep.  223 ;    Br.  P.  C.  372. 
Sir  Edward  Vleer^B  case,  6  -      "  Stonehouse  v.  Evelyn,  3 
Co.  17.  P.  Wms.  253. 
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TRUSTS,      heir  at  law.  And  upon  a  similar  bequest  of  personal  estate, 

"*" it  seems  the  share  of  the  legatee^  so  dying,  would  go  ao 

cording  to  the  statute  of  distributions  ^.  So,  where  lands 
were  devised  to  be  sold,  and  part  of  the  money  arising  by 
the  sale  was  given  to  charitable  uses,  and  the  residue  of 
the  money  was  given  over ;  it  was  holden,  that  the  part 
given  in  mortmain  should  result  to  the  heir  at  law,  and  not 
go  to  the  residuary  legatees  ^,  So,  where  a  testator  gave 
a  tegacy  to  his  executorb  by  name,  and  then. devised  his 
copyhold  to  yl.  he  paying  his  executors  looo/.  and  after 
payment  of  debts  and  legacies  gave  the  residue  to  a  charily, 
it  was  holden,  that  the  looo  /.  being  a  charge  on  the  real 
estate,  and  not' well  disposed  of  by  reason  of  the. mort- 
main act,  the  heir  at- law  v^as  entitled  to  it  by  vi^y  of  re« 
suiting  trust  "i.  So,  where  the  testator  directed  the  rest 
•and  residue  of  hi$  real  and  personal  estates  to  be  sold  by 
trustees,  and  thereout  to  pay  annuities  and  degacies,  and 
then  to  pay  the  surplus  to  J.«  JB.  for  her  life;  upon  the 
death  of  A,  B.  it  was  holden,  that  so  much.of  the  surplus 
as  arose  from  the  real  estate  was  a  resulting  trust  for  the 
I  heir  at  law,  and  the  rest  for  the  next  of  kin '.  So,  where 
a  testatrix,  having  an  estate  which  came  to  her  ex-partt 
fnatem&j  on  her  marriage  conveyed  the  same  to  trustees. to 
such  uses  as  she  should  direct,  with  remainder  to  Jier  own 
right  heirs  ;  and  afterwards  by  will  directed  the  estate  to 
be  sold,  the  money  to  be  laid  out  in  the  funds,  and  the 
trustees  to  permit  the  husband  to  receive  the  interest  for 
his  life ;  and  then,  after  deducting  3,500  /*  to  certain  uses 
which  vested  in  C.  D.  and  after  paying  1,000  /.  to  A.  B. 
to  pay  the  residue  to  three  persons ;  and  by  a  codicil 
gave  her  husband  a  power  of  appointing  the.  3,500./.  in 

**  Digbyy.Legard^^Cox's  ^    Gravemr   v.    Hallum, 
P.  Wms.  22  ;    Akeroid    v.  Ambl.  643.• 
Sml>Aso77,Ibid.;  S.P.Saund.  *>  Arnold  v.   Chapman,  1 
on  Uses,  245 ;    1  P.  Wms.  Ves.  1 08. 
700 ;    2  P.  Wms.  532 ;    1  '  Robinson   v.'   Taylor,  2 
Bro.  Ch.  Rep.  589  ;    3  lb.  Br.  Ch.  Rep.  589. 
*              3'55« 
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case  C.  D.  should  many  without  his  consent ;  A.  B.  died 
in  the  testatrix's  life-time  before  the  codicil  made,  but  the 
testatrix  took  no  notice  thereof  in  the  codicil;  it  was 
holden,  that  the  i^ooo/.  were  to  be  considered  as  real  and 
not  personal  estate,  and  resulted  to  the  heir  at  law  of  the 
testatrix  ex-parte  matema '.  So,  where  a  testator  directed 
real  estate  to  be  sold,  and  the  money  arising  from  the  sale 
to  be  invested  in  the  funds,  and  then  ordered  the  residue 
of  his  personal  estate  to  be  laid  but  in  the  funds,  to  remain 
there  for  ten  years,  and  at  the  end  thereof  gave  the  same 
to  his  next  of  kin ;  the  Chancellor'  held,  that  the  next  of 
kin  in  that  case  must  mean  next  of  kin  at  the  time  of 
the  death;  and  the  testator  having  but  one  brother,  who 
fell  within  that  description,  and  he  having  died  within  the 
ten  years,  the  legacy  was  lapsed,  and  so  much  as  was  pnK 
duced  by  the  real  estate  must  revert  to  the  heir  at  law  of 
the  testator ;  and  so  much  as  was  personalty  to  the  repre- 
sentatives of  the  brother  ^  Again,  where  a  testator  de« 
vised  his  real  and  personal  estate  to  his  executor  in  trust 
to  pay  debts  and  legacies,  and  afterwards  gave  the  rest 
and  residue  to  the  executor,  but  declared,  that  the  only 
purpose  for  which  he  devised  his  real  estate  was,  that  he 
might  subject  it  to  his  debts ;  it  was  holden,  that  so  much 
of.  the  real  estate,  as  was  not  applied  to  the  debts,  should 
go  to  the  heir  ''• 

But  this  rule,  that  where  lands  are  devised  or  conveyed 
for  a  particular  purpose,  there  is  a  resulting  trust  for  the 
heir  at  law,  after  the  purpose  is  satisfied,  admits  of  several 
exce!^ions.  Thus,  Lord  Hardwicke  said,  if  J.  S^.  Revised 
lands  to  A.  to  sell  them  to  B.  for  the  particular  advantage 
of  jB.  that  advantage  is  the  only  purpose  to  be  served  ac- 
cording to  the  intent  of  the  testator,  and  to  be  satisfied  by 
the  mere  act  of  selling,  let  the  money  go  where  it  would ; 
and  that  there  was  no  precedent  of  a  resulting  trust  in  such 

^    *  HutcKeson  v.  Hammond^        ^  Halliday  v.  Hudson,  3 
3  Br.  Ch,  Rep.  128.  Ves.  jun.  210. 

^  Spink  V.  Lewis,  lb.  355. 
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njCStS.      acase.  So^ifii.demedlaiidsto/.S.toseUforthebestpnce 

— to  B.  OTto  lease  for  three  years  at  such  a  fine,  there  could  be 

no  resulting  trust  to  the  heir  of  the  testator  '•  Again,  where 
a  testator  devised  to  trustees  to  sell,  and  to  diiq>ose  of  the 
money  arising  by  the  sale,  as  they  or  the  major  part  of 
them  should  think  proper ;  he  having  previously  intimafted 
an  intention  of  giving  the  money  to  charitable  uses ;  here 
the  heir  at  law  ban  have  no  resulting  trust:  for  a  man  em- 
powering ethers  to  sell,  may  disinherit  his  hdr,  as  well  ss 
by  his  own  -  actual  disposition  ^.  So  where  a  testator  de- 
vised to  his  cousin  T,  M.  by  name  all  his  messuage,  &c 
in  trust  to  sell  for  the  payment  of  all  his  debts  and. legacies 
within  a  year  after  his  death,  and  made  him  executor,  but 
gave  him  no  legacy,  though  he  was  as  nearly  related  to 
him  as  his  heir  at  law;  it  was  holden  by  two  lords  com- 
missioiiers  against  one,  that  there  should  be  no  resulting 
trust;  for  then  the  executor,  who  was  taken  notice  of  as 
his  cousin,  would  have  nothing  but  his  labour  Cor  his 
pains  *•  And  where  A.  by  his  will  gave  all  his  real  estate 
to  trustees  to  sell  and  dispose  of  the  whole,  with  his  per- 
sonal estate,  for  payment  of  his  debts,  legacies,  and  per- 
formance of  his  win ;  and  gave  several  legacies,  and,  among 
the  rest,  i,300  /.  to  be  applied  to  charitable  uses  within  the 
mortmain  act ;  and  then  directed  the  trustees  to  place  cot 
all  the  residue  of  his  estate  and  interest  therein  upon  se- 
curities, and  divide  among  several  persons.  The  whole  of 
the  i,20o/,  being  a  void  devise,  the  question  was,  whether 
it  should  go  to  the  heir  at  law,  or  to  the  residuary  legatees? 
And  Lord  Hardwicke  was  of  opinion,  that- the  money 
which  should  arise  by  sale  of  the  real  estate,  was  turned 
into  personal  by  the  testator,  and  so  intended  ;  and  there- 
fore  the  h,eir  at  law  had  no  claim  to  it  \    Again,  where  a 

\HiU  r.  Bishop  of  Lon^  Pr.  Ch.  31  ;  1  Eq.Ca.Abr. 

don,  1  Atk.  619.  273,  S.C;  Rogers  v.  Rogers, 

f  Cook  V.  Dueker^ld,  2  3  P.  Wms.  193. 
Atk.  562.  ^  Durour  v.   Motteux,  1 

.  *  Coningkam   v.  MettUk,  Ves.  320. 
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devise  was  in  trust,  among  other  things,  to  pay  42.  a  year      TRVSlB. 

arising  out  of  real  estate,  to  a  charity.    This  charge  being  " 

void  by  the  statute  of  mortmain,  it  was  holden,  that  it  did 

not  go  to  the  heir  at  law,  but  sunk  for  the  benefit  of  the 

specific  devisee,  as  arising  out  of  his  estate  ^.    Lastly, 

where  il.' devised  freehold  estates  to  trustees  in  trust  by 

rents  and  profits,  or  by  sale  or  mortgage,  to  pay  debts  and 

legacies,  which  his  personal  estate  should  not  be  sufficient 

to  discharge,  and  subject  thereto,  in  case  T.  B.  should 

attain  twenty«one,  in  trust  for  him  and  his  heirs ;  it  was 

contended,  that  the  surplus  profits  of  the  estates,  afte 

payment  of  the  annuities  left  by  the  will,  and  the  interest 

of  the  debts,  were  undisposed  of  until  T.  B.  should  attain 

twenty-one,  and  consequently,  the  heir  at  law  was  entitled 

to  them.    But  the  court  held  this  a  complete  devise  to  the 

trustees  until  T.  B.  should  attain  twenty-one ;  and  that  the 

surplus  profits,  after  the  legacies,  annuities,  and  interest  of 

debts  paid,  should  be  applied  to  sink  the  principal  of  the 

debts  ^ 
It  is  also  to  be  observed,  that  the  rule,  that  purchaser  Wben  fv- 

made  in  the  name  of  one  per^cm  with  the  money  of  another,  a  fairer  thaii  be 
shall  be  in  trust  for  him  who  paid  the  consideration,  does  ^^idl^,"l^d 
not  apply  to  purchases  made  by  a  father  in  trust  for  a  child  not  •  ^>>*^ 
unprovided  for.    It  being  a  settled  rule,  that  whenever  a 
iather  purchases  in  the  name  of  a  child  unprovided  for,  it 
is  intended  as  a  provision  and  not  a  trust,  unless  it  be 
otherwise  proved,  and  which  proof  lies  on  the  plaintiff. 
This  was  so  held  before  the  statute  of  frauds,  and  is 
stronger  since,  because  declarations  of  trusts  ought  now  to 
be  in  writing  **.    But  there  is  a  distinction  where  the  pur- 
chase is  made  in  the  name  of  an  unadvanced  child,  and 
where  in  the  name  of  a  child  already  advanced.    For  in 
the  former  case,  it  will  be  only  an  advancement  for  the 
child;  but  in  the  latter,  it  will  be  a  trust  for  the  paIent^ 

^  Wright  V.  Row,  1  Br.  Ch.  ^  ShaluY.  Shales,  a Freem. 

Rep.  61.  53. 

*  Popham  V.  Lady  Ayles-  *  Elliot  v.  Elliot^  2  Chan. 

burif,  Ambl.  68.  Ca.  231. 
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TRUSTS.  And  the  reason  that  where  the  father  purchases  in  Ae 

■~ natoe  of  a  son  unadvanced,  without  any  express  decla- 
ration of  the  trust,  it  is  an  advancement  of  the.  son,  and 
not  a  trust  for  the  father,  is,  because  between  father  and 
son  the  blood  is  a  sufficient  consideration  to  raise  an  use  to 
the  son ;  and  in  all  cases  whateveri  where  a  trust  shall  be 
inferred  between  father  and  son,  contrary  to  the  consider 
ration  and  operation  of  law,  it.  ought  to  appear  upon  reiy 
plain,  and  conclusiye  evidence.;  and  not  from  any  argu- 
ment or  inference  from  the  father's  continuing  inpossessitm, 
and  receiving  the  profits,  which  sometimes  the  son  may 
not  in  good  manners  forbid,  especially  where  he  is  ad- 
vanced but  in  part:  and  if  such  inference  shall  not  be 
•made  by  the  fetther's  perception  of  profits,  it  shall  never 
;be  made  from  any  words  between  them  in  common  dis- 
•course ;  for  in  those  there  may  be  great  .variety,  and  some- 
times apparent  contradictions.    Now  where  there .  is  no 
.  dear  proof  o(,  any  trust  betwe^i  the  father  and  son,  the 
law  will  never  imply  a  trust,  because  the  natural  conside- 
ration of  blood,tand  the  obligation  which  lies  on  the  father 
in  conscieifce  to  provide  for  his  son,  are  predominant,  and 
must  over-rule  all  manner  of  implications.    And  in  diis 
the  law  of-  trusts  agrees  with  the  law  of  uses  before  the 
statute  of  Henry  8,  and  therefore,  if,  before  that  statute, 
the  father  had  made  a  feoffinent  to  a  stranger  without  any 
consideration,  the  law  raised  an  use  without  any  implication 
to  himself;  but,  if  he  made  a  feofiment  to  his  son,  no  use 
arose  to  the  father  by  implication,  because  the  blood, 
'    which  is  a  sufficient  consideration,  fixed  and  settled  the 
estate  in  the  son.    It  is  true,  where  the  son  is  married  in 
the  life-time  of  his  father,  and  by  him  fully  advanced,  and 
in  a  manner  emancipated,  there  a  purchase  by  the  father, 
and  in  the  name  of  his  son,  may  be  a  trust  for  the  father, 
.as  much  as  if  it  had  been  in  the  name  of  a  stranger, 
Hbecause  in  that  case  all  presumptions  or  obligations  of 
advancement  cease.     But,  where  the  son  is  not  advanced, 
or  but  advanced  or  emancipated  in  part,  in  such  case  there 
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is  no  room  for  any  construction  of  a  trust  by  implication ;      TRUSTS^ 
and  without  clear  proofs  to  the  conti^y,  it  ought  to  be 
taken  as  an  advancement  of  the  s,on^.     And  agreeably  to 
this  reasonings  it  has  frequently  been  decreed  an  advance- 
ment^  and  not  a  trust,  though  the  father  has  taken  the 
profits  and  kept  possession ;  and  though  the  father,  after 
duch  purchase,  declares  the  trust,  yet  it  is  not  good  unless 
the  trust  be  declared  before  or  at  the  time  of  the  purchase  «. 
Likewise,  where  a  father  purchased  lands  of  inheritance 
in  a  younger  son*s  name,  and  a  nephew^s ;  and  also  pur- 
chased a  term  for  years  (of  which  he  himself  had  the  in- 
heritance) in  the  same  son's  and  the  father's  mother's     • 
name ;  though  the  whole  purchase-money  was  mentioncid 
to  be  paid  by  the  father,  and  though  he  took  the  profits 
during  his  life,  and  died  leaving  the  son  about  eight  years 
old ;   and  though  a  reversion,  expectant  on  his  mother's 
death,  was  settled  upon  him,  yet,  the  trustees  disclaiming 
any  interest  in  the  estate.  Lord  Chancellor  held  the  son 
to  be  unprovided  for,  notwithstanding  such  reversion  after 
his  mother's  death,  fbr  that  he  'might  starve  in  the  mean 
time ;  and  that  the  trustees  having  disclaimed,  made  it  all 
one  as  if  the  purchase  had  been  in  the  son's  nam^  only. 
And  it  was  further  said  in  this  case,  that  the  father's  taking 
the  profits,  must  be  intended  to  have  been  done  by  him  as 
guardian  to  die  son  ^.    Again,  where  a  father  purchased  a 
copyhold  in  the  name  of  his  eldest  son,  an  infant  of  eleven 
years  old,  and  enjoyed  it  during  his  life,  and  afterwards 
having  surrendered  it  to  the  use  of  his  will,  devised  it  to 
his  wife  for  life,  remainder  to  his  younger  children,  and 
made  other  provisions  for  his  eldest  son,  who,  having  re- 
covered in  ejectment,  the  bill  was  to  be  relieved  against  it. 
Lord  Chancellor  Jefferies,  conceived  that  as  he  was  but  an 

^  Grey  v.    Grey,    Finch,  «  Elliat  v.  Elliot,  2  Chan. 

341  j  1  Ves.  76;    and   see  Gas:  231. 

Gilb.  Lex  Prat*  -271  ;  and  **  Lamplwh  v.  Lampbigh, 

see  cases  cited  1  Fonb.- Eq.  1  P.  Wms.  Rep.*  1 1 1 ,  u  2. 
c.  V.  s.  ii ;  1  Ch»  Ca.  296. 


b22 
TRUSTS. 


ELEMENTS   OF      [BOOK  lU  VAET.  U. 

infant  at  the  time  of  the  purchase^  the  purchase  vras  an 
advancement  for  him,  and  not  a  trust,  notwithstanding 
the  father  enjoyed  it  during  his  life  K  So,  where  a  father 
purchased  a  copyhold  in  his  son's  name,  who  was  then 
eighteen  years  of  age,  and  the  father  continned  in  pos- 
session till  his  death;  Lord  Hardwicke  declared  himself 
to  be  of  opinion,  that  it  should  be  considered  as  an  ad- 
vancement for  the  son,  and  though  two  receipts  were  pro- 
duced under  the  son's  hand  for  the  use  of  the  father,  yet 
he  thought  that  wovdd  not  alter  the  case;  for  the  son, 
being  then  under  age,  could  give  no  other  receipt  in 
discharge  of  the  tenants  who  held  by  lease  from  the 
father^. 


CoDttruetioB 
•f  trusts. 


III.  Of  Incidents  to  Tbusts,  and  the  Rules  by 

WHICH   THEY   ABE   GOTEBNED. 

It  is  to  be  observed,  that  in  most  cases,  particulaily 
those  which  relate  to  real  property,  courts  of  equity  have 
endeavoured  that  t  heir  decisions  should  bear  as  strict  an 
analogy  as  possible  to  the  rules  of  law,  in  cases  of  a  similar 
or  corresponding  complexion'.  It  is  said,  therefore,  to  be 
universally  true,  that  trusts  and  legal  estates  are  governed 
by  the  same  rules.  **  Nor  is  there  any  reason  that  there 
should;  for  it  would  be  impossible  to  fix  boundaries  and 
show  how  far,  and  no  farther,  it  ought  to  go ;  though  perhaps 
in  early  times  the  necessity  of  keeping  thereto,  wasnot  seen, 
or  thoroughly  considered"^."  Thus  all  the  canons  of  law, 
respecting  ^e' descent  of  inheritances  of  legal  estates 
in  lands,  have  been  applied  to  trust  or  equitable  estates, 
and  though  some  of  these,  as  the  exclusion  of  the  half 
blood  of  the  ascending  line,  of  the  paternal  line  from  the 
maternal  inheritance,  and  vice  versd,  are  evidently  of  feudal 
extraction,  and  are  generally  supposed  to  be  contraiy  to 


^  Mumma  v.  Mumma,  2 
Vem,  19. 

^  Taylor  v.  TmIqt,  i  Atk. 
386. 


^  Co.  lit.  290,  b,  xiv;  1 
Saund.  Us.  204* 

''Per  Mast  Rolls, in 5itf- 
tofir. Sutton,  s  V.Vfma.S^S' 
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reason  and  equity,  yet  they  have  been  admitted  without  1KCST8. 
any  limitation,  into  the  equitable  code  of  England.  There 
is  also  the  same  division  in  equity  as  there  is  at  law,  of 
estates  of  freehold  and  inheritance,  of  estates  of  freehold 
only,  and  of  estates  less  than  freehold;  of  estates  in  pos- 
session, remainder,  or  reversion,'  and  of  estates  several  and 
estates  undivided.  We  have  before  observed,  that  every 
species  of  property  is  in  substance  equally  capable  of  being 
settled  in  the  way  of  entail ;  and  that,  the  utmost  term 
allowed  for  the  suspence  either  of  real  or  personal  property 
from  vesting  absolutely,  is  that  of  a  life  or  lives  in  being, 
and  twenty-one  years  after,  and  perhaps  in  the  case  of  a 
posthumous  child  a  few  months  more.  The  analogy  be- 
tween law  and  in  equity,  is,  in  this  instance,  also  complete. 
And  it  may  be  laid  down,  without  any  qualification,  that, 
no  nearer  approach  to  a  perpetuity,  can  be  made  through  - 
the  medium  of  a  trust,  or  will  be  supported  by  a  Qourt  of 
equity,  than  can  be  made  by  legal  conveyances  of  legal 
estates  or  interests,  or  will  be  admitted  in  a  court  of  law''. 
But  although  in  these  leading  rules  we  find  the  analogy 
holds,  yet  in  8<Hne  instances  it  fails.  Thus,  there  is  a 
difierence  between  trusts  executed,  and  trusts  executory ; 
for  though  the  former  axe  construed  in  the  same  manner 
as  legal  estates,  yet  it  is  otherwise  with  the  latter ;  for 
they  are  so  moulded  by  the  courts  of  equity,  as  best  to 
answer  the  intent  of  the  parties  creating  them.  However, 
it  must  be  acknowledged,  that  even  with  these,  where  it 
does  not  violate  such  intent,  the  same  rule  of  construe- 
tion  is  applied  as  to  legal  estates.  Curtesy  has  therefore 
been  admitted  of  trusts  °.  As,  where  A.  being  seised  in 
fee  of  certain  lands,  devised  them  to  trustees  in  fee,  in 
trust  to  pay  his  debts,  and  to  convey  the  surplus  to  hiik 
daughters  equally :  the  younger  married  and  died,  leaving 
an  infant  son,  and  her  husband  surviving :  on  a  question, 
Whether  the  husband  of  the  younger  daughter  should 

^  Co.  Lit.  ago,  b.  Garth  v.  Baldwin,  a  Ves. 

"*  Lord  Glemrchy  v.  Bo9^    655 ;    Roberts  v.  DixweU,  \ 
ville,  Cas.  temp.  Talb.  19 ;    Atk.  608. 
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rauSTS.      have  an  estate  for  life  conveyed  to  him  as  tenant  by  the 

curtesy;  it  was  decreed  by  Lord  Chancellor,  that  trust 

estates  were  to  be  governed  by  the  same  rules,  and  were 
within  the  same  reason  as  legal  estates ;  and  as  the  husband 
would  have  been  tenant  by  the  curtesy,  had  it  been  a  l^al 
estate,  so  should  he  be  of  this  trust  estate ;  and  if  there  were 

w 

not  the  same  rules  of  property  in  all  courts,  all  things  would 
be,  as  it  were,  at  sea,  and  under  the  greatest  uncertainty '  (i). 

It  is  established,  however,  that  th^e  shall  not  be  tenant 
in  dower  of  a  trust  ^.  The  reason  of  which  is  said  to  have 
been,  that  purchasers  by  the  advice  of  counsel,  (who 
formed  their  opinion  upon*  trusts  from  the  ancient  use  at 
common  law,)  having  taken  their  conveyances  in  the 
names  of  trustees,  for  the  purpose  of  barring  dower,  it 
vras  thought  that  a  decision  in  its  favour  would  affect  the 
rights  of  third  persons'.  It  hath  also  been  holden,  that  a 
trust  is  not  liable  to  escheat  to  the  lord  in  consequence  of 
attainder,  or  want  of  heirs ;  because  the  trust  could  never 
be  intended  for  his  benefit*. 

And  as  an  equitable  estate,  is,  by  its  nature,  incapable 

of  livery  of  seisin,  and  of  every  form  of  conveyance  which 

operates  by  the  statutes  of   uses;    in  the  transfer  of 

^equitable  estates,  these  forms  of  conveyance  have  been 

« 

»  Watts    V.    BaU,    i    P.        ^  3P.  Wms.234;  ^Atk, 

Wms.  108 ;  Chaplinr.  Chap-  525 ;  Cas.  temp.  Talb.  138. 
/tn,  3  P.  Wms.  234 ;    CaA-        '  1  Blac.  Rep.  18^. 
borne  v.  Scarfe,  1  Atk.  603 ;        '    Burgess  v.    Wheate,  1 

Burgess  v.  nheate,  1  Blac.  Blac.  Rep.  123. 
Rep.  138, 161.  . 

(1)  But,  where  a  father  devised  landi^  to  trustees^  in 
trust  to  &PPI7  the  rents  and  profits  to  the  sole  and  sepa- 
rate use  or  ms  daughter  durins  her  life,  not  subject  tojthe 
debts  and  cohtroul  of  her  husband,  and  also  to  permit' his 
daughter  by  deed  or  vrnting  to  devise  fhe  lands  to  such 
persons  as  she  should  thiidc  proper ;  Lord  Hardwickelidd, 
that  the  husband  should  not  be  tenant  by  the  curtesy  of 
the  tru^t ;  because,  though  the  daughter  had  the  benefit 
of  a  trust  of  inheritance,  yet  she  had  neither  a  Idgal  nor 
equitable  seisin  during  the  coverture  Hearle  v.  Grem- 
bank,  3  Atk.. 7 15.  • 
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dispensed  with,  and  a  mere  declaration  of  trust  in  favour      tkust§. 

of  another,  has  been  held  sufficient  to  transfer  to  him  the  

equitable  fee.    But  though  trust  estates,  are,  by  their 
nature,  equally  incapable  of  the  process  of  fines  or  reco- 
veries ;  yet  fines  are  levied  and  recoveries  are  sufiered  of 
them;  and  fines  and  recoveries  are  as  necessary  to  bar 
intails  of  equitable  estates,  as.  they  are  to  bar  intails  of 
legal  estates.     And  it  is  said  that,  a  fine  and  non-claim  will, 
'  in  fiivour  of  a  purchaser^  bar  a  trust  term,  though  the 
cesiid  que  trust  be  an  infants    Further,  in  the  case  of  a 
female  inheritrix,  law  and  equity  agree  in  vesting  the  fee 
in  the  husband  in  her  right,  during  their  joint  lives,  and 
subject  to  that,  in  preserving  it  to  the  wife.    In  fixing  the 
term  for  the  redemption  of  mortgages,  and  in  many  other 
cases,  an  analogy  to  the  term  for  bringing  ejectments  has 
also  frequently  influenced  the  decisions  of  the  courts ;  in 
other  cases,  an  analogy  to  the  term  for  ejectipents,  or  the 
terms  for  bringing  other  writs,  has  not  been  attended  to ; 
and  in  some  instances,  the  courts  have  not  considered 
themselves  bound,  even  by  the  statutes  of  limitation"^ 
Thus,  a  trustee  has  been  decreed  to  isocount  and  re-convey 
after  a  possession  of  twenty  years*.     So,  where  a  trust  is 
created  for  payment  of  debts,  it  will  not  only  take  a  debt 
out  of  the  statute  of  limitations,  incurred  since  its  creation  J", 
but  will  also  revive  a  debt  barred  by  the  statute  before  it 
waif  raised  *.    But  this  rule,  that  a  trust  estate  is  not 
within  the  statute  of  limitations,  holds  only  as  between 
cestui  que  trust  and  trustees  on  the  one  side,  and  strangers 
on  the  other*.    But  between  trustee  und  cestui  que  trust, 

*  3P.  Wms.  310,  n.  (g.)         •  «    Blakeway   v.   Earl  of 

•  Smith  V.  Clay,    3  Bro.     Stafford,   2  ?•  Wms.  373 ; 
Cha.  Rep.  639.  Jones  v.  E.  of  Stafford,  3  P. 

«    Saund.  on  Uses,  204,    !^fl' ^'  ^'"^^  ^-  ^"^^'^  • 
207;  Berrington  v.   Mason,     ^  .  r/^^^/y         i#    1       .r 
Finch.  Rep.  tsa.  ;  Llew^"ll  ^-  Mackwortk, 

r    Norton  v.  Turvtlle,    2    ,,en^  v.  Towmhend,  i   Brp, 
P.  Wms.  144.  Chan.  Ca,  551. 
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TRU6TS.      the  cestui  que  trust,  though  an  infant,  is  bonnd  by  the 

'""'""  rule  ;  if,  therefore,  the  trustee  neglect  to  sue,  within  th« 

time  prescribed  by  the  statute  of  limitations,  an  infant, 
cestui  que  trust,  is  bound  by  the  laches  ^  But  the  cases, 
where  the  analogy  fails,  are  not  numerous;  and  there 
scarcely  is  a  rule  of  law  or  equity,  of  a  more  ancient  origin, 
or  which  admits  of  fewer  exceptions,  than  the  rule,  that 
equity  foUoweth  the  law  *. 

And  trusts  are  assets  to  satisfy  creditors  either  in  the 
hands  of  the  heir  or  executors  ^^  according  to  the  nature 
of  the  trust  property;  they  are  also,  by  the  statute  of 
frauds,  made  liable  to  executions  upon  judgments,  statutes, 
and  recognizances  *. 

They  nmy  also  be  demised,  subject,  however,  to  the  same 
solemnities  as  are  required  in  devises  of  a  legal  estate'. 
But  as  none  of  those  solemnities  are  required  in  the  de- 
vise  of  copyholds,  so  neither  are  they  in  trusts  of  that 
species  of  tenure  <. 

IV.  Of  the  Manneb  in  which  Tbusts  abe  to  bb 

EXECUTED. 

Tbustees,  afler  accepting  their  trust(i),  become  seised 
of  the  legal  estate  in  the  land^  and  consequently  have,  at  law, 
a  right  to  receive  the  profits  of  the  land,  to  execute  con- 
veyances of  the  la^d,  and  to  defend  it  against  all  wrong- 

*  Wych  V.  E.  J.  Coup,  3        •  1  Saund.  Us.  205. 

P.  Wms.  309.  '  Wagstaff  v.     Wagtttf, 

«  Co.  Lit.  290,  b,  2  P.  Wms.  258,11.  {\);  Jd- 

*  King  V.  Balkt,  2  Vem.  dington  v.  Cann,  3  Atk.  151. 
248 ;  2  lb.  764 ;  3  P.  Wms.  «  Tuffnel  v.  Page,  2  AtL 
343.  37*  n.  (2). 

(1)  If  a  trustee  refuse  to  act  in  the  trusts,  he  must  re- 
nounce or  disclaim  any  interest  in  the  estate,  if  it  be  a  firee- 
hold,  in  a  court  of  record,  and  if  a  chattel,  by  act  in  pais; 
3C0.  46,b;  but  as  it  may  be  doubtful  whether  be  may 
have  not  done  some  act  which  might  be  construed  to  be 
an  acceptance  of  the  trust,  it  is  usual  to  require  him  to 
release  to  his  co-trustees;  Smith  v.  'Wheeler,  1  Ventr.  130; 
Trovers  v.  Danvers,  Finch  Rep.  380;  Buchanan  v.  HamUtan, 
5  Ves.  722.    And  in  case  of  any  drfficulty,  the  Court  of 

Chancery 
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fal  ckdmaats ;  but^  in  equity,  although  they  still  have  the      TRUSTS. 

same  powers,  yet  they  shall  be  executed  for  the  benefit  of  — " 

the  c€9tui  que  trust,  and  therefore  the  cestui  que  trust  is  to 
receive  the  rents  and  profits ;  they  must  execute  such  con- 
veyances as  he  may  direct,  and  pursue  his  directions,  as  to 
drfences  both  at  law  and  in  equity.  And  the  cestui  que 
trust  being  the  real  owner  of  the  estate,  fbr  whose  benefit 
alonie  the  trustee  holds  it,  it  has  now  become  a  general  rule, 
that  BO  act  of  the  trustee  shall  prejudice  the  cestui  que 
trust  \  It,  therefore,  a  trustee  convey  away  tibe  estate  to 
a  stranger,  and  the  purchaser  has  notice  of  die  trust,  he 
shall  be  decreed  a  tnistee  for  the  cestui  que  trust,  and  ac- 
count to  him  for  Ibe  rents  and  profits*;  and  if  he  have  * 
ilot  notice,  the  trustee  must  personally  make  good  the 
t^ust.  So  neither  shall  any  neglect  of  llie  trustee,  in 
respect  of  the  trust,  be  suffered  to  prejudice  the  interest 
of  the  cestui  que  trust  ^;  for  if  it  were  otherwise,  the 
trustee  would,  by  his  wilful  negligence,  have  power,  to 
defraud  the  cestui  que  trust  of  his  estate.  So  neither 
are  trust  estates  subject  to  debts  of  die  trustee,  even 
though  by  judgment  or  other  specialty*;  nor  to  the 
wife's  dower,  or  tiie  husband's  curtesy"'.  But  there  is 
an  exception  in  the  caiie  of  attainder  for  treason  or  felony 
committed  by  the  trustee;  in  which  case,  as  the  legal 
estate  becomes  forfeited  to  the  king,  who  is  not  com- 
pellable to  execute  the  trust,  the  whole  estate  is  lost  to 
the  cestui  que  trust,  unless  by  the  benignity  of  the  king  ". 

^  See  the  distinctions  on  '    *  1  P.  Wms.  278;    2  lb. 

this  point,  Ponb.  £q.  b.  2,  318. 

c.  7,  s.  1,  n.  "^  Noell  v.  Jevon,  2  Free* 

*  SP.Wms.  25i,n.  (1).  43. 

*  Banks  V.  Sutton,  2  P.        »  Tr.  Eq.  book  2,  c,  7, 
Wms.  706 ;  AHen  v.  Sayer,     s.  1 . 

2  Vem.  368. 

Chancery  will  appoint  one;  Uvedale  v.  Price,  2  Ch.  Ca.  20; 
Lake  v.  Lambert,  4  Ves.  jun.  592.  In  this  case  ttie  court 
said  there  was  a  great  inconvenience  in  a  married  woman 
being  a  trustee.    Buchanan  v.  Hamilton,  5  Yes.  722. 

s  s  2 
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TRUSTS.  tJpon  a  bke  principle  it  has  been  holden^  that  a  tnisfcee 

"-""""""■^  shall  not  be  allowed  to  become  the  purchaser  of  that 
which  he  holds  in  trust  ^.  And,  therefore,  when  a  trustee 
for  the  sale  of  land  purchased  part  of  the  trust  estate  for 
himself,  Lord  Hardwicke  declared  ^^  the  purchase  to  be 
void,  although  it  was  bought  for  him  by  an  indifferent 
person,  as  the  best  bidder  at  auction;  for  his  Lordship 
observed,  **  he  knew  the  dangerous  consequences  .which 
would  follow  from  such  a  permission ;  nor  was  it  enough 
for  the  trustee  to  say,  that  there  was  no  fraud,  as  it  was  in 
his  power  to  conceal  it."  And  so  where  a  trustee  bou^t 
aJease,  part  of  the  trust  estate,  at  an  appraisement,  and 
afterwards  renewed  it,  he  was  decreed  to  account  to  the 
€e$tui  que  tnii^*^\  for,  per  Loughborough,  Chancellor,  ''  it 
18  a  plain  pomt  of  equity,  and  a  principle  of  clear  reason^ 
ing,  that  he  who  undertakes  to  act  for  apother  in  any  matter, 
shall  not,  in^the  same  matter,  act  for  himself;  for  he  is  not 
acting  with  that  want  of  interest,  that  total  absence  of  temp- 
tation, which  the  duty  imposed  upon  him  requires '/'  And 
therefore  it  has  now  become  a  general  rule,  that  every 
purchase  made  by  a  trustee  of  die  trusi  estate,  however 
fSair  the  transaction,  may  be  liable  to  be  set  aside,  on  ap* 

4 

plication  made  by  the  cestui  que  trust  for  that  purpose  in  a 
reasonable  time  afterwards ;  ^'  a  purchaser  always  purchas- 
ing subject  to  that  equity '."^    And  this  is  particularly  tbe 
'  case  in  purchases  by  trustees  of  infant  testuis  que  tntst^ 

which  the  court  t^ill  set  aside,  although  ever  so  fieur  and 
honesty  and  although  he  gives  as  high  or  higher  price 
than  any  one  else  will  give.  The  court  particularly  dis- 
countenances bairns  by  trustees  with  their  infiamtcetfis 

•  a 

^  Plowman  v.    Tlowmatif  ^  Killick    v.  I^emey,   4 

2   Vem.   289 ;    Twining  v.  Br.  C.  R.  161 . 

Morrice,  2  Br.  Ch.  Ca.  326 ;  '  Whichcote  v.  Lawrence^ , 

f*ox  V.  Mackreth,  lb.  400;  sVes.jun.  740. 

Killick  V.  Flexney,  4  Br.Ch.  '  Per  the  Master  of  the 

Rep.  161.  Rolls,  Campbell  v.  Walker, 

p  Whelpdale  v.    Cookson,  5  Ves.  jun.  678, 
1  Ves.  9. 


CB.XI.  ^XVO  COMVXTANCING. 

qM  trusts,  on  account  of  the  miBcidef  whidi  might  happen 
from  transactions  of  this  kind  ^ 
'  When  trustees  are  authorized  to  sell,  it  has  been  con- 
ceived, that  they  have  every  necessary  power  to  cany  the 
trust  into  effect,  and  consequently  to  receive  and  give 
dischajrges  for  the  purchase  or  mortgage-money" ;  but  this 
has  never  yet  beefa  solemnly  decided:  it  has,  however,  been 
decided,  that  one  trustee  alone  cannot  give  such  discharges, 
when  they  are  jointly  directed  to  sell  and  give  receipts, 
unless  the  trustee  not  joining  has  previously  renquncedif 
he  did  not  accept  the  trust,  or  released  if  he  did  ^.  When 
there  are  more  than  one  trustee,  their  power  is  joint  and 
equal,  and  it  is  therefore  requisite  that  they  should  all  join 
in  the  acts  necessary  for  the  execution  of  .Ae  trusts ;  for 
the  settlor  having  reposed  the  discretion,  in  them-all,  the 
court  will  not  allow  it  to  be  exercised  by  any  one  or  more 
of  them  only;  and  so,  as  all  are  required  to  join  in  the 
execution  of  the  trusts,  no  one  of  them  who  does  not 
concur  shall  be  rendered  liable  by  the  acts  or  defaults' of 
the  other,  for  any  breach  or  neglect  of  trust  (i).*^,  unliess 
Avhen  he  be  privy  to  and  conceal  any  breach  of  trusiby  his 
co-trustee,  in  which  case  he  will  himself  be  equally  liable  as 
if  he  joined  in  if*.  But  it  has  been  said^,  that  if  the  title 
be  re  vera  in  a  third  person,  the  trustee  may  purchase  as 
well  as  any  one  else.  And  so  it  has  been  permitted  in  some 
other  cases,  where  there  could  be  no  collusion  or  unfair 
dealing ;  as,  where  there  is  a  decree  for  sale,  and  there  is 

*  Davisonv. Gardner^Vorr.  "^  i  P.  W.  82,. n. ;.  3  Bro. 

MS.  Rep.  1743;  i  Cru.  551.  Rep.  90. 

"Per  Lord  Kenyon^M.R.  *  .Boardman  v.  Mossman, 

5  Ves.  99.              ^  1  Br.  Rep.  68. 

^    Crewe  v.  Dickson,    4  ^  Leslies  case,  2  Freem» 

Ves.  97.  6«- 
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(1)  Hence  the  clause  usually  inserted  in  deeds,  that  each 
.of  them  shall  be  responsible  for  his  own  acts  only,  is 
unnecessary.  See  the  construction  of  this  clause,  Bart  left 
▼.  Hodgson,  1  Dum.  &  E.  49. 
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TRUKTS.     an  open  1:>idding  before  the  Master^  then  tiie  ^covt  kf 
'        confirmed  the  sale*.  ^ 

And  the  law  tseems  to  be  the  same  of  ibe  act  of  God ; 
for  if  the  trustee  of  a  legacy  die  before  the  testator,  this 
shall  not  prejudice  the  legatee*.  80  if  a  trastee  of  land 
die  without  heirs,  though  the  lord  by  escheat  will  have  the 
land  at  law ;  yet  it  shedl  be  subject  to  tiie  tmsl  in  equity  ^; 
but  otherwise  where  it  escheats  to  the  king  for  want  of 
heirS;  for  Aough  he  is  enabled  by  39  &  40  Geo.  3,  c  9S, 
s.  12,  to  execute  the  trusts,  yet  he  is  not  compellable  to 
do  so.  So  if  il.put  put  100/.  at  interest^  in  the  name  of 
B.  who  afterwards  becomes  tifeh  dese;  A.  may  be  re- 
lieved against  the  king  upon  this  trust  in  equity,  vppon  the 
statute  of  33  H.  8,  cap.  39  «.  But  the  rule,  that  a  cestui  que 
trust  shall  not  be  prejudiced  by  the  acts  or  neglects  <^the 
trustee,  is  subject  to  such  exceptions  as,  if  not  allowed, 
would  operate  to  the  prejudice  of  third  persons  ignorant  of 
the  breach  of  trust :  therefore,  although  the  conveyance  by 
a  trustee  to  a  purchaser  having  notice  of  the  trust,  will  be 
void  as  to  the  cestui  que  trusty  yet,  if  such  purdiaser  had 
no  notice  of  the  trust,  and  the  trustee  was  in  possession  as 
real  owner,  the  conveyance  will  be  good,  and  the  cestui  que 
trust  must  look  to  the  trustee  for  a  recompence(i)^.    So, 

*  Davison  y.  Gardner,  For.  Carter,  67 ;  but  see  Fonb. 
MS.  Rep.  1743.  Eq.b.  2,  c.  2,  s.  1,  note  (a), 

*  Bales  y.  England,  Prec.  wnere  it  is  said  the  lord  is  not 
Cha.  200.  See  also  Oke  v.  bound  to  execute  the  tmst. 
Heath,  i  Ves.  135.  «  Hixy.  Attorney  ^General, 

*  Bales  V.  Errand,  Prec.  Hani.  i^^e. 

Ch.  200, 202 ;  1  Eq.  Ca.  Ab.         '  Pye  v.  Gorge,  1  P.Wms. 
384,  note;   Geary  v.  Bear-     128. 
crofi,  per  Lord  Bridgeman, 


(1)  It  has  been  said  to  have  been  the  opinion  of  Lord 
Hobart,  th.^t  an  action  of  law  might  be  mamtained  against 
a  trustee  for  a  breach  of  trust;  see  1  Eq.  Ca.  Ab.  384,  n.; 
b^t  tI^6  seems  to  be  a  mistak?.  Lord  Qacdwicke  defi^iing  a 
trust  to  be  a  matter  of  mere  confideuce  betweeA  the  |iariie«» 

A,  for 
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although  the  debts  of  the  trustee  are  not  chargeable  upon      TRUSTS. 

his  trust  estate,  yet  if  he  mortgage  it  for  a  valuable  con-  -~— -^ 

sideration  to  a  person  having  na  notice  of  its  being  a  trust 

estate,  it  will  be  bindii^  c^ainst  Hke  ceUtd  que  trust,  as  well 

for  the  reasons  just  given,  as  also  because  mortgagees  are 

always  considered  as  having  a  specific  lien  upon  the 

estate  ^    And  so  if  an  equity  of  redemption  is  conveyed 

to  A.  in  trust  for  payment  of  debts,  and  the  surplus  to  B,^. 

and  A.  agrees  with  the  n^ortgagee  to  turn  interest  inta 

principal;  this  agreement  of  the  trostee,  for  reasons  already 

grven^  shall  bind  B.  although  he  was  no  party  to  it^  And^ 

so  an  infiint  shall  be  bound  in  such  case  by  the  act  of  his 

trustee  or  gpiardian'. 

But  what  a  trustee,  or  any  other,  is  compellable  to  do  by 
suit,  he  may  do  without  suit,  and  it  will  be  no  breach  of 
trust ;  he  may  join  with  cestui  qjue  trust  in  tail  in  a  feoff- 
ment'' or  other  conveyance,  even  though  it  should  bar  the- 
intail' ;  for  they  are  trustees  merely  to  preserve  his  estate^ 
So' where  there  is  a  remainder  over  in  trust  to  raise  portions 
for  dau^ters,  if  there  be  no  issue  male,  and  there  is  a 

•  1  P.  Wms.  378.  Ab.  287 ;    and  ante,  Mort-p 

^  Conway    v.    Shrimpton,  ga^e. 
isVin,  Ab.  468;    and  see        ^ -Bou?a/er  v.  E/fy,  2  Vem^ 

ante.  Mortgage.  344. 

«  Earl  of  Chesterfield,  v.        *  Botelev  v,  AUingion,   \ 

Lady  Cromwell,    1  £q.  Ca.  Br.  Rep.  72. 


for  a  breach  of  which  an  action  at  law  is  not  maintainable, 
and  for  which  relief  can  be  had  in  equity  only.  Start  v. 
Mellish,  2  Atk.  612.  Abd  it  is  to  be  observed,  that  even  in 
equity  the  trustee  is  considered  as  a  simple  contract  cre- 
ditor only  to  the  amount  of  the  loss,  and  personally  liable 
only,  without  his  land  being  chargeable,  unless  he  has 
acknowledged  it,  under  his  hand  said  seal,  to  be  a  debt 
due  to  the  trust  estate;  2  Atk.  119;  For.  109;  Perry  y. 
Philips,  4  Ves.  108 ;  in  which  case  his  heir  will  be  boimd : 
as  also  will  land  fraudulently  purchased  by  a  trustee  with 
the  trust-money,  if  proved,  or  stronslv  presumed;  btxi 
otherwise  it  will  be  a  simple  contract  oebt  only» 

ss  4 
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TRUSTS,      daughter^  the  trastees,  upon  security  given  for  the  dang^- 

ter's  portion^  may  join  in  the  recovery*^.    So  trustees  in  a 

marriage-settlement  for  preserving  contingent  remainderB, 
(there  being  no  issue),  may  join  in  a  sale,  the  settlement 
being  only  of  an  equity  of  redemption^  and  the  wife  ab- 
senting to  the  sale  ^ 

But  if  trustees  appointed  to  preserve  the  contingent 
remainders,  join  in  a  conveyance  to  destroy  the  remainders 
before  a  son  is  bon^this  is  a  plain  breach  of  trust ;  and 
whoever  claims  undir  this  conveyance,  having  notice  of 
^  the  trust,  or  by  a  voluntary  settlement,  shall  be  liable  to 
make  good  the  estates  "'^  And  the  parents  being  long 
married  and  aged,  is  no  authority  for  the  trustees  to  job 
in  a  sale,  though  for  payment  of  debts ;  for  people  hare 
been  married  near  twenty  years  without  issue,  and  after- 
wards had  children  °. 

And  a  trustee  may  join  with  cestui  que  trust  in  tail  in  any 
conveyance  to  bar  the.intail,  and  it  is  no  breach  of  trust; 
for  it  is  no  more  than  what  he  may  be  compelled  to  do  % 
though  the  cestui  que  trust  himself  might  have  barred  such 
intail  without  his  joining ;  and  that  not  only  by  fine  or 
recovery,  bat  likewise  by  feoffment,  bargain  or  sale,  devise, 
or  surrender,  if  the  intail  be  of  a  copyhold,'  and  there  is  no 
particular  custom  which  requires  a  common  recovery ;  for 
such  intail  is  not  within  the  statute  de  donisy  but  remains  as 
at  common  law ;  and  being  a  trust,  is  governable  only  by 
the  rules  of  equity,  and  not  by  the  niceties  of  the  law ;  and 
this  seems  to  be  supported  not  only  by  the  better,  but  by 
the  far  greater  number  of  authorities,  and  in  cases  wherein 
the  very  point  itself  was  debated ;  though  there  are  Mter 

^  Frewin  v.  Charlton^   i         °  Davis  v.  Weld,  i  Vem. 
Ea.  Ca,  Ab.  386.  181. 

Piatt  V.  Sprigg,  2  Vem.         o  'soteler  v.  AUingtan,  1 

-  Mamel  v.  Manxl,  2  P.  ^'^-  ^-  ^«P-  7a »    «  P- 

Wms.   684;    Forrest,  259;  Wms.  134;    lEq.Ca.Ab. 

Pye  V.  Gorge,    1  P,  Wms.  384, 
1 28 ;  1  Br.  P.  Ca.  359. 
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Mayings  and  opim<Mis>  which  have  made  some  dittinctiongy     num. 
and  otheitf  which  have  flatly  contradicted  it'.  * ~ 

Tniatees  have  a  general  diecietionaiy  power  respecting 
the  execution  of  their  trusts ;  they  may  therefore  com- 
pound  or  release  debts^  if  done  with  a  view  of  benefiting 
the  trust  estate  ^* 

And  if  a  settlement  on  a  marriage*treaty  bemade  on  the 
husband  for  ninetynoine  years,  if  he  live  so  long,  remainder 
to  trustees  to  preserve  contingent  remainders;  remainder 
to  the  heirs  of  the  body  of  the  husband  by  the  wife^  re- 
mainder to  the  heirs  of  the  husband;  and  there  is  issue  two 
sons  and  a  daughter;  and  the  wife  being  dead^  the  husband 
and  trustees  join  with  the  eldest  son  in  a  fine  or  feoffinent 
to  /.  S.  this  is  a  good  bar  of  the  trufitt-estate,  and  the 
trustees  joining  is  no  breach,  of  trust,  for  they  were  tmsleeB 
•purely  for  the  tenant  in  tail,  and  to  preserve  his  estate^ 
and  not  to  stand  in  opposition  to  him  for  the  sake  of  those 
who  were  to  come  after  him '. 

Upon  a  principle  similar  to  that  by  which  the  acts  of  liabiDty  of 
trustees  are  not  allowed  to  prejudice  the  interest  of  the  ceMtd  S^^'tTttS 
que  trust,  purchasers  from  trustees  directed  to  sell,  are,  in  ***•. *®  f^  '*• 
many  cases,  considered  as  bound  to  see  the  purchase^money 
applied  agreeably  to  the  trusts,  unless  they  be  expressly 
exempted  by  a  declaration  in  the  trust  deed  to  that  e£fect; 
because  taking  the  estate  with  notice  of  the  trust,  and  the 
money  and  the  estate  being  convertible  terms,  the  money 
'  paid  for  the  estate  is  as  much  liable  to  the  satisfaction  of 
the  trust  after  conveyance,  as  the  land  was  before  *. 

But  the  degree  and  extent  of  this  obligation,  depends 
upon  various  circumstances,  about  which  there  has  sub* 
sisted,  and  still  subsists,  some  difference  of  opinion. 

Questions,  as.  to  seeing  to  the  application  of  purchase- 

^  Vide  1  Chan.  Ca.  49,  '  Elie  v.  Osborne,  aVem. 

ai3;    a  Chan.  Ca.  64,  78;  754;  and  see  1  P.  Wms.  387, 

^  1  Vem.  13,  440 ;    a  Vcm.  S.  C.  by  the  name  of  Eke  v. 

i3i3>  5837  702.  Osborne. 

^  Forbes  v.  Boss,    i  Bro.  '  See  Burgess  v.  Whmte^ 

'  Rep.  130.  a  Blac.  123. 
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itnism  ■ioney>fl6eiuloliai«fi^toceiifi«dbetir^ 
""'*'-'—  and  a  purchaser  tmder  a  derise  fbr  the  payment  oTddiU 
ge&eraOy,  without  the  interventiOD  of  any  trastie  fcr  the 
purpose.  And  it  was  held,  that  if  lands  were  abiohtdy 
directed  to  he  sold  or  disposed  of  for  the  payment  of  dditi 
generally^  the  purchaser  was  not,  as  against  die  heir  at  Itw, 
or  persons  entitled  to  the  lands  after  the  debts  dischsfged, 
obliged  to  uiqmre  into  the  amount  of  tbe  debts,  or  ascer- 
tsin  whether  suffieient  had  been  premosly  laised  for 
their  payment  ;•  but  if  lands  were  not  idieolutdy  liable 
to  fte  payment  of  debts,  but  only  on  solne  contingency 
Olr  condition,  la  if  the  owner  directed  thftt  his  estate 
shOtdd  be  sold  ^  if  his  debts  could  not  be  paid  out  of  hit 
personal  estate,  or  the  rents  and  profits  of  his  lands,"  thea 
it  behored  the  putcluuer  to  inquire  %rfi^er  the  debts 
were  satisfied ;  all  in  such  case,  if  the  ibnd  first  qipio- 
priat^d  be  sufficient,  or  if  the  fund  charged  in  aid  bas 
been  incumbered  to  the  extent  to  which  it  is  subjected,  tbe 
lands  win  be  discharged,  whatever  miaapplication  there 
may  harre  been  of  the  money*.  But  it  was  hdd,  in  the 
case  firstrmentioned,  that  if  the  heir  at  law,  or  other  penoa 
entitl^  to  the  lands,  attached  his  claim,  by  filing  a  biil  in 
Chancery,  then  whoerer  purchased  after  the  bin  UUpair 
dente,  purchased  at  his  own  peril,  lliis  was  detennined 
in  the  caie  of  CkJpepper  y.  Asian\  In  which  case  it  was 
dedided,  ist,  That  when  lands  are  appointed  or  comeyed 
to  pay  debts,  the  heir  is  entitled  to  hare  die  land,  after 
the  debts  paid,  ftdly,  Tliat  a  purchaser  buying  the  lands, 
under  such  general  s4)pointm6nt  or  conveyance,  is  not 
concerned  whether  there  be  sufficient  or  not ;  but  if  he 
buy  and  pay,  though  there  \fe  sufficient  to  pay  the  debts, 
yet  he  AaH  hold  the  lands  against  the  heir,  and  the  heir 
mufit  tahe  hilft  remedy  against  the  trustee.  And  so  if  the 
ikiatter  rest  in  ocoount  between  the  heir  and  trustee,  his 
purchase  iis  saie,  though  the  money  be  mispended  by  the 

^  1  Pew.  Mortg.  285.  "  CvJpepper  y.  itsloir,  s 

Cha.  Ca.  115,  saa. 


tsoal»^i9'«9pcaidHI^9ilienflbfidifidale  df  dAtft.vasmadbto  TftufS^ 
gromid  iiis  iuqujiy  upon,  for  othet wise  no  audi  trust  codd 
evier  be  exechtecL  2^y,  That  £f  pendens  between  l3ie 
heir  stud  trdstee  to  have  an  accoimt,  ia  anffident  notice  in 
law,  without  actual  notice  of  the  suit ;  and  binds  the  tnis* 
tee,  and  all  claiming  under  him,  pendente  Ute ;  so  that  if  he 
pnrckaae^  it  IB  at  faia  periL  Tfaoiigh  if  in  the  event  of  that 
suit,  it  falls  out  that  the  debts  weie  paid  when  he  pur- 
chased^ or  that  there  was  sufficient  of  his  personal  estate 
to  pay  his  debts  without  sal^,  the  heir  will  recover  against 
the  purchaser ;  but  if  it  falls  out  that  there  was  a  neces- 
sity to  sell  them,  then  the  purchaser  is  safe. 

But  though  a  trust  be  created  for  the  payment  of  scAe- 
duUd  debts,  the  purchaser  is  not  concerned  to  see  that  no 
more  is  sold  than  what  is  sufficient  to  pay  the  ddt>ts\  For, 
pet  curiam^  if  more  be  sold  than  is  sufficient  to  pay  the 
debts,  that  shall  not  turn  to  the  prejudice  of  the  pur- 
chaser, for  be  is  not  obliged  to  enter  into  the  account ; 
imd  the  trustees  cannot  sell  just  so  much  as  is  sufficient  to 
the  debts :  and  besides,  the  trust  is  generally  not  only  for 
the  payment  of  debts,  but  also  to  pay  the  trustees  their 
costs  and  charges. 

And  it  seems,  that  if  trustees,  for  payment  of  debts  and 
legacies,  once  raise  money  sufficient  for  the  purpose,  the 
creditors  and  legatees  have  no  further  lien  on  the  lands ; 
but  if  the  monies  be  misapplied,  they  must  resort  to  the 
trustees  for  their  satisfaction.  Thus,  where  a  man  limited 
an  estate  to  trustees,  for  payment  of  debts  and  legacies  ^, 
and  the  trustees  raised  the  whole  money,  and  the  heir 
pmyed  to  have  the  land,  which  was  opposed,  because  the 
trustees  had  not  applied  the  money,  but  converted  it  to 
their  own  use,  so  that  the  debts  and  legacies  remained 
unpaid ;  it  was  resolved,  that  the  heir  should  have  the  land 
diBcharged,  and  the  legatees  should  take  their  remedy 
against  the  trustees,  for  the  estate  was  debtor  for  the  debts 

'  SpaldxHST.  Shahner^  i        y  Salk.  154, pi.  i. 
Vem.  301 ;  jLatyjffchyf.  Viu" 
Jord,  2  Br.  Rep.  248. 
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TRUfflSw      andlcgadeiylretiiotfiyfliefimitioflheliBiitfijimlilMiif 
■  foiewMonfy  liaUe  so  kog  asllie  debts,  8dc  duddor 

ffiiglit  be  paid;  and  wbeie  die  had  had  bone  owe  ils 
bmdeii,  and  the  moaey  wasiaiaedyitwaadiadiaigedyiBl 
the  trmteea  liable. 

y.  Or  THE  Acts  or  the  TmusTBBs  bblatiti  to 

THB  TbUST  BsTATB. 

of  tvwiee  Tbvstees,  88  we  have  before  observed,  are  sudi  osij  for 
the  benefit  of  the  eaiui  que  tnai ;  they  are  notpemntted, 
therefore,  to  deirre  any  benefit  to  thCTOsdvea'  firom  the  trust 
estate.  If,  therefore,  trustees  compotmd  debts  and  mort- 
gages, or  bny  them  in  for  less  Aan  is  dne  upon  these,  they 
shall  not  take  the  benefit  of  it  themsehres,  bat  die  cre- 
ditors and  legatees  shall  hare  the  advantage  of  it,  and  for 
want  of  them,  the  benefit  shall  go  to  the  party  who » 
entitled  to  the  snrplns.  Urns,  where  a  mortgagor  in  fee  died, 
and  the  mortgagee  bought  in  the  mortgagor's  wife's  right  of 
dower,  it  was  decreed,  that  the  heir  of  the  mortgagor,  on 
his  bringing  a  bill  to  redeem,  should  have  the  benefit  of 
it,  on  the  principle,  that  the  mortgagee  is  but  a  trustee  for 
the  mortgagor  after  the  money  paid.  So,  where  a  gnaidiu 
compounded  debts,  it  was  decreed,  that  it  should  be  for 
the  benefit  of  the  infant*.  So,  if  a  trustee  or  executor 
obtain  the  renewal  of  a  trust  term,  such  renewal  shall  be 
for  the  benefit  of  the  cestui  que  trust  \  Nor  will  the  cir- 
cumstance of  the  lessor  having  refused  to  renew  to  the 
cestui  que  trust,  he  being  an  infant,  differ  the  case^ 
But,  if  one  who  acts  for  himself,  and  is  not  in  the  cir- 
cumstances of  an  executor  or  trustee,  buys  in  an  incam- 
brance  for  less  than  is  due,  or  for  less  than  it  is  worth, 
he  shall  be  allowed  aU  thact  is  due  upon  it. 

'  See  Gorge  v.  Chansey,  i  Paske,  9   lb.  54;   and  see 

Ch.  Rep.  125;     Darcey  r.  3P.  Wms.  351,  n.  (1). 

Hall,  1  Vem.  49 ;  Philips  v.  •  Holty.HoliACh.C^igi' 

Vauehan,  lb.  33^;  Jenon  v.  *  Keeci  v.  SasOfofd,  Sel. 

Busk,  lb.  342;    Morris  Y.  Ca.  Ch.  61. 


m.  XI.  §  ▼.]  CONTXYANCINS.  ^37 

Where,  however,  in  releajsing  or  componndiiig  debts,  a      TRUSTS. 

trustee  acts  bon&fidef  and  purely  with  a  view  to  benefit  the 

trust  estate,  the  court  will  be  always  ready  to  excuse  him, 
and  will  protect  him  from  harm*. 

The  court  will  not,  in  general,  charge  a  trustee  with  When  troftaea 
imaginary  values,  but  he  shall  be  charged  as  a  bailiff  only.  loueT&c 
For  although  very  supine  negligence  might  indeed,  in  some 
cases,  charge'  a  trustee  with  more  than  he,  had  received, 
yet  the  proof  must  then  be  very  strong'.  So  a  trustee  for 
a  charity  is  no  otherwise  or  farther  chargeable,  than 
another  trustee  is,  viz.  for  so  much  as  he  receives  \  So  k 
mortgagee  shall  only  account  for  what  he  actually  did 
make,  or  might  have  made  ^  had  it  not  been  for  his  wiUul 
default.  And  if  a  trustee  is  robbed  of  the  money  he  r^ 
ceived,  he  shall  be  aUowed  it  on  account,  the  robbery  being 
proved,  although  the  sum  is  only  proved  by  his  own  oath, 
for  he  was  to  keep  it  but  as  his  own'.  Nor  shall  a  trustee 
be  accountable  for  any  other  accidental  losses,  unless  they 
happen  through  his  own  neglect  If,  therefore,  a  banker 
or  agent,  with  whom  the  trust-monoy  is  deposited,  become 
insolvent,  or  fraudulent,  he  will  not  be  answerable,  so  that 
they  were  of  reputed  credit  at  the  time  the  money  was  paid 
to  them  *>• 

*  So  if  one  devise  to  trustees,  and  by  an  express  clause  give 
them  power  to  appoint  agents  to  maAc^e  the  land,  and  they 
Appoint  one  then  solvent,  and  good,  though  after  he  prove 
insolvent,  they  shall  not  answer  for  him;  but  it  is  other- 
wise, if  he  were  not  solvent  at  the  time  of  nomination. 
Sut,  jier  Wright,  Lord  Keeper,  if  there  were  no  such  direc* 

•  Blue  V.  Marshall,  3  P.         «  Morley  v.  Mtfrley,  2  Ch.       , 
Wms.  381.  Ca.  2;    J(mes  v.  t^vis,    2 

**  Paltner  v.  Jones,  1  Vem.  Ves.  40. 
144;  Hamard  v.    Webster,         ^  JCnight  r.  PUmautk,   3 

Sel.  Ca.  Ch.  53.  Atk.  480 ;    Horsley  v.  CAtf- 

*  Mann  v.  Ballett,  1  Vem.  loner,   2  Vesv  85 ;  Ex  varte^ 
44«  £f/cA€r,  Amb.219;  i2Mod. 

'    Anon.   1    Vem.    45;     560. 
Chamberlain  v.  Chamberlain, 
I  Ch.  Ca.  258;     -  ' 
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TRU9r&      tioB  or  power  in  &e  -mM,  the  trustees  a»  hoaad  to.answer 

for  lieir  agents  at  all  events  *. 

And  it  has  been  holden,  tkat  if  a  trustee  be  directed  to 
place  out  money  on  tiie  *f  best  security  that  can  be  got^'' 
with  the  eonsent  of  husband  and  wife ;  and  he  puts  it  into 
banker's  hand,  and  takes  his  note  for  it,  and  he  becomes 
a  bankrupt,  by  which  a  loss  happens,  the  trustee  shall  pay 
the  money  out  of  his  own  pocket,  even  though  the  cooaenl 
of  husband  and  wife  be  had  to  it  ^.  But  if  hie  or  an  executor 
invest  money  in  the  funds,  he  shall  not  be  liable  to  the 
finU  of  the  stocks,  because  the  court,  if  c^pplied  to,  would 
have  made  ihe  same  appropriation  ^ 

When  a  trustee  sells  out  stock,  contrary  td  the  tru8l,ibe 
cettui  que  trust  may  etect  to  haye  die  stock  restored^  or  the 
produce  of  it  paid ;  but  if  the  trustee,  for  the  benefit  of  the 
trust  estate,  and  of  sufficient  authority^  sell' out  of  one  fund, 
•  and  invest  the  produce  in  another,  or  transfer  the  money 

fix>m  one  real  security  to  another,  the  property  continues 
unaltered,  and  he  shaH  not  be  diargeafale,  though  a  lost 
happen '^^ 
Where  account-      If  a  tiustee,  empowered  to  put  money  to  inteoe^t,  let  the 

able  for  iutercst.  iii«         «         ima  •■««. 

money  lay  by  him,  he  shaU  be  accountsiue  for  intetest*. 
So  a  trustee,  neglecting  to  pay  money  into  pourt,  aftor  an 
order  for  that  purpose,  duJl  be  diarged  with  interest :  but 
a  slight  difference  between  the  sums  remaining  in  his  hands, 
and  those  reported  dueby  the  Master,  is  not  a  sufficient 
reason  for  the  court  to  order  him  to  pay  interest  *^.    Like- 

*  Sutton,  the    Marshal's,  a  Br.  Ch.  Ca.  653 ;  Wattsr, 
case,  18 Mod.  56a  Wkorwood,2Aik.i69l  ^^ 

*  Rider  v.  Bkkerston,  Bac.  sky  v.  Earl  of  Scarbottm^ 
Ab.6vo.82.  AndseeAmbi  3^-392- 

sig,  con^r.  "  Brown   v.    Htfbn^    10 

»  ErparfeCAampt(m,cited    ^f'  V^ '  ^i^lJ^^'  * 

-  HamtoH  V.  Hamion,  2    Rep.  433,  S.  P. 
Aik.ni;  BoOoekv.  Blake-       o  Samma  t.  Hickman,  « 
nty,   1  Bro.  Ch.  Rep.  653;    Ves.  jun.  36. 
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wise,  although  an  executor  or  trustee  is  not  empowered      trusts.' 

or  directed  to  place  out  money  at  interest ;  yet,  if  he  makes  ■"~" 

interest,  he  shall  be  accountable  for  it?.  And  if  a  trustee 
appear  to  hare  employed  the  trust-money  in  trade,  whence 
he  has  derived  profits  beyond  the  rate  of  interest,  he  shall 
account  for  the  whole  of  those  profits  ^.  A  difieieace  was^ 
howeter,  formerly  taken  by  Lord  Macclesfieki»  ^  that  if  an 
executor  or  trustee  of  money  places  it  out  in  the  funds,  or 
on  other  security,  whereby  he  gains  considerably,  he  shall 
have  the  whole  benefit  thereof  to  himself/in  respect  of  the 
hazard  he  runs  of  being  a  considerahle  loser  thereby,  ^diich 
he  must  have  borne ;  but,  if  such  trustee  or  executov  weve 
an  insolvent  person  at  the  time  of  placing  out  such  trost^ 
money,  there  the  ceshd  que  trust  shall  have  the  whole  bene* 
fit  gained  thereby ;  as  he  only  could  have  borne  the  loss 
thereof^  if  any  had  happened;  the  trustee. or  executor,  by 
reason  of  his  insolvency,  being  incapable. thereof,  and 
consequently  running  no  hazard  at  all '"  But  this  doctrine, 
though  sanctioned  by  great  opinions  in  subsequent  calses', 
has  since,  been  denied  to  be  law^  So  that  an  executor 
^r  trustee  may  now  be  considered  as  chargeable  in  equity 
vidth  interest,  whenever  he  appears  to  have  made  interest"^ 
And  it  has  further  been  held,  that  if  a  trustee  or  executor 
retain  any  money  in  his  hands  for  any  length  of  time,  which 

'  Lee  V,  Lee,  2  Vern.  548 ;  1  Vern.  1 97  ;  Adams  v.  Gale, 

1  Br.  Ch.  Rep.  375 ;  Perkins  2  Atk.  106 ;  Child  v.  Gibson, 

▼.  Bayntum,  Id.  384 ;  Treves  Id.  613. 

V.  T&wnshend,ld.^S9 ;  ^«^  *  Newton  v.  Bennett,  1  Br. 

ton  V.  Bennet,  1  Vern.  196;  Ch.  Rep.  352;     Horsley  v. 

RadcKfY.  Graves,  S.  P.  Chaloner,  2  Ves.  85. 

«  Ihroton    v.    Litton,    10  "  Perkins  v.  Bayntum,  1 

Mod.  20 ;  Forbes  r.  Ross,  2  Bro.  Ch.  Rep.  375 ;  Treves  v. 

Br.  Ch.  Rep.  430.  Townskend,  1  Bro.  Ch.  Rep, 

'  Bromjield  v.  Wytherky,  384,  which  is  agreeable  t6 

1  Eq.  Gas.  Abr. 398.  many     former     decisions; 

•See  I^nch  v.  Cappy,  «  Radclijffe  v.  Graves,  1  Vern. 

Ch.  Ca.  36 ;  and  Cartunshfs  196 ;  2  Ch.  Ca.  152 ;  Lee  v. 

case,    cited  in  Ratcliffe  v.  Lee,  2  Vern.  548. 
Graves,  2  Chan.  Cas.  152; 


640 

TRUSTS. 


No  allowance 
for  trouble 


SLKMBNT8   OP  [BOOK  II.  PART  1I« 
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he  might  by  application  to  the  court,  or  by  Testii^  in  the 
funds,  haye  made  prodactive,  he-  shall  be  charged  with 
interest  thereon  *. 

As  trusts  are  deemed  of  .an  honorary  nature^  and  not 
undertaken  for  gain',  it  is  an  estabUshed  rule,  that  a 
trustee,  executor,  or  administrator,  shall  haye  no  allowance 
for  his  care  and  trouble :  the  reason  of  which  seems  to  be, 
that  on  these  pretentences,  if  allon^ed,  the  trust  estate 
might  be  loaded  and  rendered  of  little  value.  Besides^the 
great  difficulty  there  might  be  in  settling  and  adjusting 
the  quantum  of  such  allowance,  especially  as.  one  man's 
time  may  be  more  yaluable  than  Jhat  of  another,  and  there 
can  be  no  hardship  in  this  case  upon  any  trustee;  who 
may  choose  whether  he  will  accept  the  trust  or  not  * ;  and 
as  a  trustee  might,if  allowed  for  his  trouble,  make  a  handle 
of  it,  and  give  hims^  unnecessary  trouble,  for  the  sake  of 
gaining  by  it.  But  Lord  Hardwicke  is  reported  to  have 
said,  ''  that  if  a  trustee  comes  in  a  fair  and  open  manner, 
and  tells  die  cesim  que  trust,  that  he  will  not  act  in  such  a 
troublesome  and  burdensome  office,  unless  the  cestui  que 
trust  will  give  him  a  further  compensation,  over  and  above 
the  terms  of  the  trust,  and  it  is  contracted  for  between 
^them,  I  will  not  say  this  court  will  set  it  aside,  though  there 
is  no  instance  where  they  have  confirmed  such  a  bar- 


a  >> 


gam 

But  there  is  no  objection  to  an  allowance  being  express- 
ly given,  or  directed  to  be  made  to  trustees,  either  by  deed 
pr  will,  which  has  frequently  been  done,  and  allowed  by 
the  courts 


*  JBirJv.  Lockeyy^  Vem. 
744;  Perkins  v.  Bayntum, 
I  Bro.  Ch.  Rep.  375;  JLi^ 
tlekales  v.  Gascoime,  3  Bro, 
Ch.  Rep.  73;  Franklin  v. 
Frith,  2  Bro.  Ch.  Rep.^433. 

'  a  Atk.  60, 406. 

*  Robinson  v.  Pett,  3  P. 


Wms.  251 ;  See  Harwood  v. 
Harrison,  Mos.  128. 

*  Gould  Y.  Heettoood,  3  P. 
Wms.  251,  n. ;  Aytiffe  r, 
Murray,  2  Atk.  60. 

^  See  EUism  v.  Airy, 
1  Ves.  ii2» 
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But  thougH  no  allowance  is'  made  to  trustees  for  their  trusts. 
care  and  pains,  yet,  it  is  said,  they  may  employ  a  skilful 
bailiff,  and  give  him  a  reasonable  salary ;  for  a  man  is  not 
bdund  to  be  his  own  bailiffs.  And  so  a  trustee  shall  be 
allowed  all  disbursements,  costs,  and  damages,  which  may 
be  reasonably  incurred  in  the  execution  of  the  trusts,  pro- 
vided he  be  not  guilty  of  any  breach  or  wilful  mismanage- 
ment  of  his  trust  ^.  And  in  expenditures  in  defending 
the  trust  estate,  he  will  be  allowed  his  full  costs,  and 
not  be  concluded  by  the  costs  taxed*.  For  it  is  a 
rule,  that  the  cestui  que  trust  ought  to  saye  the  trustee 
harmless,  as  to  all  damages  relating  to  the  trust ;  and  it  is 
within  the  reason  of  that  rule^  that  where  the  trustee 
has  honestly  and  fairly,  without  any  possibility  of  being  a 
gainer,  laid  down  money,  by  which  the  cestui  que  trust  is 
discharged  from  being  liable  for  a  greater  sum  lent,  oi^ 
fiom  a  plain  and  great  hazard  of  being  so,  that  the  trustee 
ought  to  be  paid  ^ 

And  if  a  trustee  errs  in  the  management  of  the  trust, 
and  is  guilty  of  a  breach  of  trust,  yet,  if  he  goes  out  of  the 
trust  wi  A  the  approbation  of  the  cestui  que  trust,  the  breach 
of  trust  ought  rather  to  tsJl  upon  the  estate  o£  cestui  que 
trust ;  for  the  courts  are  ever  anxious  to  deliver  the  trustee 
from  any  misapplication  of  the  trust-money*. 

It  may  now  be  inquired,  how  far  trustees  are  answerable 
for  each  other. 

The  rule  in  respect  of  the  responsibility  of  co-trustees^  is.  How  far  trustees 
that  each  shall  be  answerable  for  his  own  neglect  or  default  each  oiber!  ^ 
only,  and  not  be  implicated  in  any  act  of  his  companion. 


^  Bonitham  v.  Hockmore, 
1  Vem.  3165  Godfrey  v. 
Watson,^  Aik.  518. 

^  Hethersel  V;  Hale,  2 
Cha.  Rep.  158;  Finch  Rep. 
361 ;  12  Mod.  560. 

*  Amand  v.  Bradbume,  2 

VOL.    III.  T   T 


Cha.  Ca.  1 38 ;  Trott  v.  Daw- 
son, 1  P.  Wms.  780. 
.     '  Bahh  V.  Hyham,  2  P. 
Wms.  455. 

8  Traffordy.  Boehm,^Aik. 
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TRI7STS.     to  which  he  was  not  fraudulently  privy  ^    It  S^s,  ihcteScfie, 
■         been  holden^  that  though  they  should  all  join  in  signing  a 
receipt  for  the  trust-money,  yet  he  alone  shall  be  account- 
able for  it  who  actually  receiyed  it  ^ ;  unless  the  circonn 
stance  be  tarnished  by  fraud  or  gross  neglect  on  the  part 
of  the  other  trustee  ^.    For,  per  Lord  Chancellor  *,  it  can- 
not be  expected  that  all  the  tmsteSs  shobld  meet  together 
to  receive  the  money ;  but,  if  they  had,  either  one  most 
hare  had  the  custody  of  the  whole^  or  it  must  be  divided 
into  shares*    Suppose  all  the  money  to  be  lodged  in  a 
*  banker's  hands  bon&Jlde,  and  he  fail,  shall  the  trustees  be 
answerable  ?    And  if  they  intrust  one  of  themselves  for 
convenience  or  necessity,  at  a  tune  when  he  is  solvent^ 
which  is  no  more  than  making  him  their  banker,  shall 
equity  punish  where  there  is  no  de&ult?  and  this  is  the 
very  case  of  Churchill  v.  Hopson ;  and  to  charge  trustees 
in  such  a  case,  would  make  the  case  of  the  trustee^  who 
are  necessary  for  the  common  good  and  conyenieaice  of 
ftmilies,  very  perilous;  and  his  lordship  said,,  he  saw  no 
reason  why  trustees  loay  not  make  one  of  themselves  their 
cashier,  where  there  is  no  fmud^  and  one  ha^  as  good  a  right 
to  the  keeping  of  it  as  the  others. 

But,  if  one  trustee  directs  the  payment  of  the  tnisl- 
money  over  to  the  others,  and  jouis  in  the  deed,  he  chaiges 
and  makes  himself  liable  for  the  default  of  the  other  (i). 
Tor  where,  by  any  act  or  agreement  of  a  trustee,  money 
gets  into  the  hands  of  his  companion,  they  shall  both  be 
,     chargeable  *°«    So,  if  a  trustee  know  of  the  embeialefflent 

^  1  P.  Wms.  82,  n. ;    3  *  a  Eg.  Ca.  Abr.  744. 

Bro.  Rep.  90.  ^  SadlerY.  Hobbs,  3  Bro. 

.    *  Leigh  v.  Barry,  3  Atk.  Cha.  Rep.  116;     Kelde  v. 

584,  and  note  (2)  there.  Thompson,  3  Bro.  Cha.  Rep. 

^  Bridgm.  Rep.  38 ;  Keble  no. 
V.  Thompson f  3  Bro.  Cha.  Ca. 
112. 

(1)  Said  to  have  been  so  lately  hel^i  in  Chancery  in  the 
case  of  Serjeant  Webb's  will.    2  Eq,  Ca.  Abr.  742. 
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of  the  trust  Aind  by  fai^  compatiian,  he  shell  be  ehaiged      trusts. 

with  the  amQunt  •*.   Jknd  so  in  other  cases,  where,  upon  the  ' 

proofs  or  circumstftnoee,  the  court  is  satisfied  that  there  is . 
dolu$  mabis,  or  any  evil  practice,  fraud,  or  ill  intent  in  him 
that  permitted  his  companion  to  receive  the  whole  profits, 
he  may  be  charged,  though  he  receive  nothing  °,  So  also, 
if  there  are  two  trustees,  and  one  of  them  without  wai^ 
laat  of  the  party  that  trusts  hini,  or  of  a  court  of  equity, 
assigns  his  estate,  and  tie  assignee  receives  t&e  profits^  an4 
becomes  insolvent,  he  that  made  the  aaa^nment  shall  an- 
swer it  for  him ;  but  the  other  original  trustee  shall  answer 
fbr  no  more  than  what  he  receives,  because  the  assignee 
oozOes  not  in  by  him,  or  by  his  assent  or  appointcae^t ; 
and  in  case  srueb  original  trustee,  who  did  not  make  the 
assignment^  receive  the  whole  pr(^ta»  £tpd  become  insol- 
Yent,  neither  the  assignor  or  assignee  shaU  be  anawerable 
for  them  I*. 

Bi^  th€re  is  a  difference  between  joint-tru^tees  ai^d  exe- 
oulors ;  for  esecdtors  may  act  separately,  if  they  thk^  fit ; 
tut  if  a  tniat  estate  is  to  he  sold,  the  trustees  twsii  join  ia 
conveying,  and  also  in  receipts,  otherwise,  no  one  will  pu|<- 
cihase,  and  since  one  trustee  has  equal  pow^,  autboiity, 
wid*  interest,  with  the  ol^er,  the  one  pfmool^  in  r^t^so^ 
insist '.cr  desif  e  to  Receive  more  of  the  consi^ation-n^oney 
ibmst  the  other,  or  be  more  trustee  than  his  'cQ-p9^er  or 
e<>vtrua^e** 

Further,  i^  has  been  determined^  that  a  ba^  trustee  eajmot  Trustee  cannot 
^ler  the  nature  of  the  trust,  by  turning  land  into  money,  oi  IL  uu%i- " 
4>r  moDley  into  land,  so  as  to  make  it  vest  in  different  ^'^*^^* 
persons,  h^  his  act,  than  it  would  otherwise  have  done  '• 

^  Bo(itdmcn V.  Sfoseman,  i  '  Furlamv,  $aunderSfCh2L. 

Bro.  Cha..  Rep.  68.  Mich.   28  G.  2 ;  MS.  Rep> ; 

•  Towufy    V.    Sherbome,  And  see  Witter  v.  Witter^ 

BrldeiQ.  38.  3  P.  Wm^,  ioq;    and  see 

P  lbid.;CrQ.Car.3i2,S.C.  cases  cited,  Tr.  Eq,b.  i,c.  2, 

'I  S.  C.  cited  2  Vem.  516.  s.  5,9.  andb.  2,  c.  7.  s.  i.  n. 
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TRUSTS.         So,  where  an  executor  in  tnut  for  an  infimt  of  a  leaae 

"  for  ninety-nine  years,  determinable  on  three  lives,  upon  the 

lord's  refusing  to  renew  but  for  lives  absolutely,  complied 
with  the  lord,  and  changed  the  years  into  lives ;  thia,  upon 
the  infant's  dying  under  twenty-one  and  intestate,  was 
adjudged  to  be  a  trust  for  his  administrator,  and  not  for  his 
heir*. 

But,  where  a  feme  purchased  a  church  lease  to  her  and 
her  heirs  for  three  lives,  and  died,  leaving  an  infimt  daogh- 
ter,  two  of  the  Uvea  died,  and  the  guardian  renewed  the 
lease,  it  was  holden,  that  this  renewed  lease  wasa  newaopn* 
sition,  and  should  go  to  the  heirs  on  the  part  of  the  fiirtlier  \ 

However,  in  general,  it  is  true,  that  a  guardian  or  tras- 
tee,  shall  not  alter  the  nature  of  an  infimf  s  prcqtertjr,  so  as 
to  change  the  right  of  succession  to  it  in  case  of  the 
inftnt's  death,  unless  by  some 'act  manifestly  for  the 
advantage  of  the  infant  at  the  time*. 

In  considering  the  power  of  at  trustee  to  change  the 
nature  of  a  trust  estate,  it  may  therefore  be  material  to  dis- 
tinguish those  cases  in  which  the  eegfutjifelria^  is  majwHif 
from  those  in  which  he  is  not  mi  juris*  For  thoo^  in 
those  cases  in  which  the  ceshd  qyetnuiisstdJMrit,  it  seens 
to  be  iclear  that  the  trustee  cannot  change  the  nature  of 
the  estate;  as  by  converting  money  into  land,  or  had 
into  money,  at  least,  so  as  to  bind  and  exclude  tlie  cahd 
fue  trust  from  remedy  against  the  trustee  personally.  Yet, 
in  those  cases  in  which  the  cestui  que  trust  is  not  suijum, 
it  is  very  frequently  necessary  to  the  interests  of  such  a 
cestui  que  trust,  that  the  trustee  should  be  armed  widi  such 
a  power;  and  the  true  criterion  in  sudi  cases  appears  to  b^ 

•  Witter  V.  Witter,  3  P.  461 ;  TulUt  v.  TulUt,  AmW. 
Wms.  99.  370;  Ifiwoodr.  Twyne^  Id. 

*  Masmv.  Day,  Prec.  Cha.  417;  Vernon  v.  Vernon,  cited 
31Q;  Pierson  v.  Shore,  1  in  er  narf e  JBrom/EeU,  3  Bio. 
Atk.  480,  S.  P.  Cha.  Rep.  513. 

■  Rook  V.  Wartft,   1  Ves. 
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whether  the  interest  of  the  cestui  que  ^ni5f  required  the      TRDSIS. 
conversion  (i).  — — — 

And  as  a  trustee  cannot,  without  an  express  authority  Trattec  cumot 
given  him  for  that  purpose,  alter  the  nature  of  the  trust  ^^^  sccantiw. 
pn^erty  (2),  by  converting  land  into  money,  or  investing 
money  upon  land ' ;  so,  neither,  where  money  is  once 
vested  in  stock  or  in  other  funds,  can  they  change  the 
security,  unless  expressly  authorized  by  the  trust  to  do  so  K 
If,  therefore,  they  take  upon  themselves  to  use  a  discre- 
tionary power  in  this  respect,  they  will  be  personally 
answerable  for  any  loss  which  it  may  occasion  to  the  trust 
estate ;  and  it  will  be  in  the  election  of  the  cestui  que  trusty 
either  to  have  the  like  stock  restored,  or  the  money  paid 
to  him  for  which  it  was  sold  *. 

And  it  is  here  to  be  remarked,  that  although  there  be  a 
power  for  trustees  to  change  the  trust  fund,  at  their  discre- 
tion, and  invest  the  money  upon  "  other  good  securities/' 
neither  Bank  stock,  nor  South  Sea  stock,  will,  it  seems,  be 
considered  as  securities  upon  which  they  ought  to  make  the 
investment,  as  those  funds  depend^  for  their  eligibility,  in 
the  good  or  bad  management  of  the  governors  or  directors, 
and  are,  from  their  nature,  subject  to  losses  as  well  as  to 
advantages*.*  But  it  is  otherwise  of  South  Sea  or  Bank 

«  See  ante;  and  Eardom  Atk.  121 ;  Bostock Y.Blake- 

V.    Saunders,    Ambl.    241;  ««j;,  J^^Bro.  Cha.  Ca.  653. 

Hook  V.  Worth,  1  Ves.  461 ;  .  p j^  Hardwicke,  Cha.  in 

Tullit  V.  Tullit,  Amb.  370.  Trafford  v.  Boehm,  3  Atk. 

^  Harrison  v.  Harrison,  2  444. 

(1)  For  the  distinctions  upon  this  point,  see  1  Fonb.  Eq. 
b.  1,  c.  2,  s.  1,  note ;  2  lb.  c.  7,  s,  2  ;  and  Mason  v.  Day, 
Prec.  Cha.  319;  Pierson  v.  Shore,  i  Atk.  480;  Witter  v. 
Witter,  3  P.  Wms.  100,  101 ;  Rook  v.  Warth,  1  Ves.  460 ; 
Oxendon  v.  Lord  Compton,  4  Bro.  Cha.  Rep.  231 ;   2  Ves. 

jim.  69,  261.  * 

(2)  Lord  Thurlow,  Ch.  J.  is  however,  reported  to  have 
said,  that  an  executor  has  an  honest  discretion  to  call  in  a 
debt  if  he  conceives  it  to  be  in  hazard.  See  Newton  v. 
JBennet,  1  Bro.  Cha.  Ca.  361.  Sed  vid.  Taylor  v.  Gerst, 
Mob.  98.  T  T  3 
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TBiUSTS.      amuitieSf  which  rest  for  their  support  upon  the  gOTem* 
'  meat  itself. 

VI.  Of  Trust  Terms  as  attendant  on  the 

Inheritance  (1)*  ' 

■ 

Terms  ibr  years  are  either,  such  as  weie  created  for* 
particular  purposes,  as  for  raising  childrens  portions,  &c, 
and  are  still  subsisting  for  those  purposes  (in  which  case 
they  are  denominated  terms  in  gross,  and  are  treated  of  in  a 
preceding  volume)  or  such,  of  which  the  purposes  for  which 
they  were  created  are  satisfied,  when  they  are  called  at- 
tendant terms,  i.  e.  terms  holden  by  those  in  whom  the  legal 
interest  for  the  term  subsists  upon  an  express  and  declared, 
or  on  implied  trust,  to  ietttend  upon  the  reversion  or  inherit- 
ance eicpectant  on  the  expiration  of  the  term. 

The  attendancy  of  terms  on  the  inheritance  is  unknown 
fi,t  law  ^.  There,  all  terms  while  they  subsist,  in  whomever 
the  beneficial  ownership  may  be,  continue  terms  in  gross 
separated  from  the  inheritance,  as  a  distinct  and  separate 
species  of  property ;  because  the  law  in  strictness  takes  no 
notice  of  any  ownership  distinct  from  the  legal  estate. 
But  in  equity,  another  kind  of  ownership  is  recognized, 
namely,  an  equitable  or  beneficial  ownership,  as  distin* 
guished  from  the  mere  legal  title,  the  former  being  fipe- 
quentiiy  in  one,  whilst  the  latter  Is  i^^sted  in  another.  This 
is  the  case  wherever  one  person  has  ui  estate  vested  in 
hiin  by  the  rules  of  the  common  law,  whilst  another  is 
entitled  to  the  benefit  and  advantage  of  it.  Now  when 
charging  lands  through  the  medium  of  raising  terms  was 
invented,  and  made  use  of  to  answer  particular  ends,  as  to 
secure  jointures,  or  portions,  or  money  on  mortgage, 
(which  we  have  seen  was  about  the  time  of  Qtteen  EiisrtLbelh) 
it  was  found  expedient,  when  the  object  of  such  t^ms  was 
answered,  to  take  assignments  of  them  to  persons  to  whom 

^  See  opinion  of  Mr.  Feame,  ^  Coll.  Jur.  997. 

—  ■  '  ■  -         ..     ,  ^  — ^ — 

(1)  See  some  practical  observations  as  to  the  termor 
tenns  pioper  to  be  assigned  to  «tlend  the  inheritenofcy 
1  Mod.  Prec.  N*  XXVII. 
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tlie  iiAmtaace  was  not  limited^  to  protect  it  agamst  inter*      trusts. 
vening  charges,  and  dien  such  terms  were  Considered  in  , 

courts  of  equity,  (who  in  order  to  preserve  as  near  a  conform' 
mity  as  possible  between  the  rules  of  legal  and  equitable 
estates,  and  avoid  that  perplexity  and  inconvenience  which 
would  necessarily  result  from  the  application  of  two  dif>> 
fereat  systems  of  prop^ty^to  the  same  subject,  generally 
regulate  the  latter  by  analogy  to  the  established  rules  and 
regulations,  which  at  law  govern  and  prevail  in  respect  of 
llie  firmer)  as  consolidated  with,  and  part  of,  the  inherit- 
mice,  and  as  bdonging  to  the  heir,  being  but  as  shadows 
kept  on  foot  for  particular  piurposes.  But  when  the  prac- 
tice of  carving  out  terms  for  particular  purposes  became 
general,  }t  followed  as  a  necessary  consequence  that  soine 
ragulation  was  needful  with  respect  to  the  application  of 
such  terms  after  the  purposes  of  their  creation  were 
answered,  in  cases  where  they  were  not  expressly  assigned 
to  attend  the  inheritances :  for  it  is  to  be  remembered,  that 
when  terms  for  years  are  created  for  securing  jointures,  or 
any  other  purpose,  th^  do  not,  without  an  express  pro-  ' 
viso  for  that  purpose,  determine  by  the  performance  of  the 
trusts  for  which  it  was  created,  but  die  llegal  existence  of 
this  term,  remains  the  same  after^  as  before  the  perform- 
ance. It  was  plain  that  the  legal  owner  of  such  term  was 
not  intended  to  derive  any  benefit  from  it.  The  exclusion 
of  the  legcd  holder  from  all  benefit  was  clearly  in  the  con- 
templation of  all  parties.  The  specific  trust  of  the  term 
being  declared,  any  purpose  beyond  that  was,  by  conse- 
quence, excluded.  This  afforded  a  ground  for  the  interpo-  ' 
sition  of  courts  of  equity,  who,  from  the  principle  of 
general  analogy  between  the  rules  of  legal  and  equitable 
property  before  mentioned,  drew  this  conclusion,  that  where 
the  beneficial  or  equitable  o^ershipof  a  term,  and  that  of 
the-kiheritance,  met  in  the  same  person,  **  undivided  by 
any  intervening  beneficial  interest  in  another  person^ ''  there  ' 
«A  equitable  union  took  place,  and  .the  term,  which  before 
was  personal  property,  became  annexed  to  the  inheritance, 

T  T   4 
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TRUSTS,  axid  attendant  upon  it  as  part  of  the  same  estate  and  pro- 
■^""■"""^  p^rty,  unless  the  owner  expressed  his  intent  to  the  con- 
trary ;  for  any  expression  or  clear  manifestation  of  a  contrary 
intent  by  the  owner  of  the  property,  would,  it  seems,  pre- 
vent such  union  of  the  term  and  the  inheritance ;  because 
one  great  and  constant  cam  of  courts  of  equity,  in  regard 
to' property,  is  to  effectuate  the  manifest  intention  of  the 
parties  interested  in  it,  and  haying  power  to  dispose  of  it 
Now  this  attendancy  of  a  term  where  no  trust  is  dedaied 
for  that  purpose,  is  merely  by  construction  in  equity ;  but 
equity,  which  aims  to  effectuate  the  intent  of  the  parties 
interested,  will  never  make  a  construction  contrary  to  the 
declared  intent.  But  if  no  expression  of  the  owner's  in- 
tent stands  in  the  way,  but  the  matter  rests,  in  this  respect, 
quite  indifferent,  then  it  is  apprehended,  on  the  principle 
of  analogy  above  noticed,  that  constructive  attendancy  of 
the  term  takes  effect,  of  course,  wherever  the  beneficial 
ownership  of  the  term  is  not  divided  from  that  of  the  in- 
heritance, by  any  intervening  beneficial  interest  in  any 
other  person,  just  as  at  law  a  term  generally  becomes  ex- 
tinguished in  the  legal  inheritance,  when  they  meet  in  the 
same  person,  and  no  estate  or  interest  in  any  other  per8<m 
intervenes  to  keep  them  asunder. 

Terms  to  attend  the  inheritance,  it  has  been  already 
observed,  were  inveiikted  pardy  to  protect  real  estases,  and 
partly  to  keep  them  in  a  right  channel,  so  that,  by  this 
means,  the  dominion  of  real  property  is  kept  entire^  which, 
without  the  attendancy  of  such  terms,  could  not  be  effected; 
for  protection  fi*om  mesne  incumbrances,  implies  of  course 
that  the  ownership  of  the  term  and  of  the  inheritance 
should  not  be  severed  by  any  intervening  beneficial  in- 
terest in  any  other  person,  of  which  the  owner  of  the  inhe- 
ritance had  notice  at  the  time  of  his  purchasing  it ;  and 
the  keeping  real  estates  in  a  right  channel,  and  the  pre- 
serving the  dominion  of  them  entire,  equally  supposed  the 
same  coincidence,  in  ownership,  of  the  term  and  inherit- 
ance, otherwise  they  could  not  be  made  to  follow  in  one 
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channel,  nor  the  dominion  of  them  be  preserved  entire.  «  TRUSTS. 
And  whenever  the  beneficial  ownership  of  the  term  and 
inheritance  are  not  separated  Jby  any  intervening  beneficial 
interest,  of  which  the  owner  was  apprised  at  the  time  of 
his  purchasing  the  inheritance,  the  attendancy  of  the  term 
upon  the  inheritance,  becomes  essential  to  the  answering 
those  ends ;  for,  without  such  attendance,  the  property, 
though  in  the  same  lands,  and  united  in  the  same  owner, 
would  take  different  channels,  and  the  dominion  of  real 
estates,  instead  of  being  entire,  become  split  and  divided 
between  the  personal  and  real  representatives,  it  would  in- 
deed leave  to  the  real  representatives  little  more  than  the 
mere  name  of  property ;  for  the  value  of  an  inheritance, 
expectant  on  the  determination  of  a  long  term  of  years,  is 
scarcely  any  thing ;  so  necessary,  therefore,  is  the  attend- 
ancy of  terms,  under  the  circumstances  above-mentioned, 
to  keep  real  estates  in  their  right  channel,  that  the  very 
existence  of  real  property,  as  distinguished  from  personal, 
seems,  in  a  great  measure,  to  depend  upon  it;  for  there 
are  but  few  estates  in  which  there  are  not  some  such  terms, 
and  if  they  were  not  to  be  considered  as  attendant,  the 
whole  substance  and  value  of  the  estate  would  in  them 
devolve  to  the  executors  as  personal  property,  whilst  a  real 
representative  would  be  left  destitute  of  every  thing  but 
the  shadow  of  an  inheritance.  And  hence,  therefore,  it  has 
been  the  opinion  of  some  conveyancers  %  that  if  a  term  be 
properly  circumstanced  in  other  respects  for  attending  on 
the  inheritance,  an  express  declaration  of  such  trust  is  not 
necessyy  to  make  it  attendant.  For  if  the  keeping  pro  • 
perty  in  its  right  channel,  and  the  preserving  the  dominion 
of  it,  be  desirable  ends,  which  is  unquestionable,  it  is  but 
reasonable  to  presume,  that  every  owner  of  real  property, 
has  them  in  his  contemplation,  unless  he  declares  the  con- 
trary. The  utility  of  these  ends  remains  the  same,  whether 
a  man  expresses  his  intent  to  attain  them  or  not;  and 

«  3  Pow.  Mortg,  488. 
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IMTSIS.      thereforei  for  any  thing  that  appeart  to  the  co&ltniy,  the 
'•  general  ground  upon  which  equity  considera  'terms  oa  at- 

tendant upon  the  inheritancei  sfibsiats  in  the  one  case  as 
well  as  in  the  other ;  indeed,  so  far  as  die  intention  or 
assent  of  the  owner  is  requisite  to  effect  or  complete  such 
attendancy,  it  is  but  equitaUe  to  infer  it  from  his  silenoet 
for  it  would  be  injurious  to  impute' to  any  man  a  waat  of 
assent  or  indination,  mdess  he  expresses  it  himself^  !• 
what  generally  appears  to  be  convenient  and  desirable. 
All  the  reasoning  in  support  of  the  attenda&cy  of  terms, 
moreover,  proceeds  on  grounds  independent  of  the  owner^t 
declaration  of  such  a  trust,  and  therefore  seems  applicaUe 
in  its  foil  force,  as  weU  to  4hose  oases  ^here  no  such  de- 
claration exists,  as  to  those  wheve  it  does.  Thiw,  if  a 
man  seised  in  fee  of  lands,  raises  &  t^im  for  payment  of 
his  debts,  without  saying,  theft  after  his  debts  paid,  the 
term  shall  cease,  or  attend  the  inl^ritance,  yet  eqvoty  of 
course  says,  that  after  the  debts  paid,  the  t^m  sImII 
attend  the  inheritance*'. 

So,  if  a  man  seised  in  fee,  creates  a  ^im  for  Qinetynmie 
years,  and  declares  trusts  of  some  part  only  of  the  term, 
as  in  trust  for  himself  for  IHe,  fmd  afterwards  in  teust  for 
his  wife  for  life,  and  Aere  stops,  widiout  declaring  aiqr 
forther  trusts,  it  is  plain,  end  has  be^i  resolved  in  equity, 
that  after  the  trusts  that  ttre  <leclared  cSiaH  have  expired, 
the  tem  shall,  from  thenceforth,  be  attendant  upon  Ae 
inhentanoe.  This  principie,  lliat  wiien  tiie  trusts  dedared 
conoermng  a  term  have  detennined,tiie  ferm  diodd  altaid 
the  iidieritance,  once  established,  led  to  another,  4WBMly> 
tiiat  if  the  tenant  of  the  fee  mude  a  lease  for  years,  without 
any  consideration,  and  continued  ia  possession,  and  de- 
dared  no  trust  ^nceming  the  term,  the  truirt;  would  be  for 
him  and  his  heirs,  a  trust  attending  upon  the  reversion  and 
inheritance ;  for  ilie  f€s  gesttt  eHnced,  that  no  benefit  was 
.    intended  the  trustee.    If,  therefore,  a  man  seised  in  fee, 

*«  Vert- 359,361. 
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•  •  • 

make  a  lease  for  ninety-nine  yeara^  withont  any  consider*  TRVKSS. 
ation,  and  continues  in  possession,  this  lease  will  be  in  - 
tmst  for  him  and  his  heirs,  a  trust  att^ding  upon  the  re- 
Tension  and  inheritance^.  And  it  will  be  the  saine,  though 
a  term  taken  in  be  expresdy  linnted  to  liie  owner  of  the 
fee,  his  executors,  and  admimsiratars^.  And  if  a  man  pur- 
chase land/ and  takes  the  fee  in  his  own  name,  and  an 
assigmnent  of  a  mortgage  term  in  a  trustee's  name,  the 
term  shall  attend  the  inheritance,  although  not  so  declared 
in  the  assignmoit  of  it;  for  the  pi:ffchaser  becomes  both 
the  hand  to  receive  and  the  hand  to  pay  off  the  mortgage- 
money  ;  the  debt  therefore  is  extinguished^  and  the  mort- 
gage term  qua  such  gone ;  then,  though  the  term  ittdf  is 
not  extinguished  in  point  of  law,  being  in  a  trustee,  yet  il 
becomes  attendant  upon  the  inheritance,  and  must  follow 
it  in  equity,  as  if  it  were  made  to  do  so  by  th^  act  of  the 
party*.  Thus,  whece  a  feme  sole  being  seised  in  fee  of 
lands,  upon  her  marriage  made  a  leane  to  tnistees  for  one 
hundred  years,  in  trust  for  her  husband  for  life,  remainder 
to  herself  for  Itfe,  remainder  to  the  issue  of  that  marriage, 
with  remainder  to  the  wife,  her  executors,  and  adminislra- 

■ 

tors.  The  husband  died  without  issue,  she  married  a 
second  h&sband  and  died,  and  on  a  question  whether  diis 
tenn  diould  be  attendant  upon  the  inheriftance,  or  should 
goto  the  liuflband  as  a  term  in  gross,  the  court  declared  it  to 
be  a  term  ottendant;  because  Ihe  first  husband  being  dead 
without  issue,  the  trust  for  which  it  was  created  was  at  tti 
end\ 

So  wliere  a  4erm  is  raised  to  pay  porticos,  and  ^e  poi^ 
tions  are  paid  ^  x^T  a  termor  purchases  4ie  icdi^rilia^ee  in 
trust,  die  isem  ^drntt  be  attendant-^  Abd,  exci^  as  to 
oreditovsy  the  aame  pnneiple  appKes  witen-  the  fee  is 

«  See  2  Vent.  355,  399,  Croodnight  v.  Sayks,  2  Wils. 

'  Goodnight  t.Sayles,  1  P.  29. 

Wm8.876;and  j)e9ev.$eaM-  *  Best    v.  Stanford,    2 

ford,  2  Wilson,  329.  Vern.620. 

«  Tiffinif^  T^n,  1  Vefti.i ;  *  ftid. 
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TBUSris.      placed  in  truBt,  and  the  term  taken  by  the  owner  of  the 

fee,  for  it  is  the  union  of  the  beneficial  ownership  of  the 

term  with  the  inheritance,  undivided  by  any  beneficial  in- 
terest  in  any  other  person  knoiyni  to  the  owner  .of  the 
inheritance  at  the  time  of  his  purchasing,  which  consti- 
tutes that  connection  or  relation  between  them,  which  is 
the  ground  of  the  term  being  considered  as  attending  upon 
the  inheritance ;  and,  it  is  plain,  that  the  connection  in 
the  ownership  is  substantially  the  same,  whether  the  iiw 
heritance  be  in  the  owner,  and  the  legal  estate  in  the 
trustee,  or  the  inheritance  in  the  trustee,  and  the  legal 
estate  in  the  owner ;  and  consequently,  there  is  the  same 
reason  in  both  cases  for  the  attending  of  the  term  for  the 
purpose  of  keeping  real  property  entire  in  one  channd^. 

As  all  tenns  so  circumstanced  as  that  they  would  merge 
if  vested  in  the  owner  of  the  inheritance,  together  with 
the  inheritance,  are  considered  both  at  law  and  in  equity, 
when  in  another  hand,  as  tenns  attendant  upon  the  inhe- 
/ritance,  whether  they  be  expressly  declared  so  or  not;  it 
may  reasonably  be  inquired  whether  there  be  any  differ^ 
ence  between  terms  limited  expressly  to  attend  the  inhe- 
ritance, and  those  which  attend  the  inheritance  as  a  re- 
sulting trust  by  implication  of  law,  with  respect  to  their 
capacity  of  being  made  use  of  to  protect  the  inheritance 
from  mesne  incumbrances.  And  a  notion  fonnerly  pre- 
vailed, that  plthough  a  satisfied  term  resulting  by  operation 
of  law,  might,  if  got  in,  be  made  use  of  to  protect  a  pur- 
chaser, yet  that  a  term  once  assigned  to  attend  the  inherit* 
ance,  could  not  be  so  applied ;  for  it  could  not,  it  was  said, 
enure  to  any  other  purpose, than  that. prescribed,  unksa 
severed  again  by  the  owner  of  that  inheritance ;  but  in  the 
case  of  Wilhi^hby  v.  WUhughby^  Lord  Haidwicke  explained 
this  distinction,  observing,  that  its  aj^licability  to  such 
purpose  was  an  unavoidable  consequence  of  the  rule,  that 
**  a  purchaser  for  a  valuable  consideration,  and  without 

^  DcwH  y.  Derivall,  i  Vem.  104. 
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notice^  shall  not  be  hurt  in  equity '."    In  this  case^  his      TRUSTS, 
lordship  very  fully  investigated  the  properties  of  terms  to  - 

attend  the  inheritance ;  and  considered^  1.  The  nature  of 
those  terms:  2.  What  kind  of  grantee  is  entitled  to  the 
protection  of  such  a  term;  or,  in  other  words,  in  whose 
hands  such  a  term  shall  be  allowed  to  protect  the  in- 
heritance :  and  3.  Against  what  estate,  charges,  and  ^ 
incumbrances,  the  protection  arising  from  such  a  term 
shall  extend. 

yr^th  respect  to  the  nature  of  terms  to  attend,  his  lord-  Natara  of  a 
ship  observed  that  they  were  the  ''  creatures  of  a  court  of 
equity,''  and  were  invented  (as  has  been  already  observed) 
partly  to  protect  real  estates,  snd  partly  to  keep  them  in  a 
right  channel :  but  here  arises  a  distinction  between  terms 
in  gross,  and  terms  to  attend  the  inheritance,  though  at 
common  law  they  are  the  same ;  for,  in  equity,  such  a  term 
shall  be  applied  according  to  the  uses,  estates,  and  charges 
which  the  owner  of  the  inheritance  has  carved  out  of 
it.  In  equity  the  consideration  always  is,  who  has  the 
real  right  of  conscience ;  and  where  the  termor  for  years 
is  but  a  trustee  for  the  owner  of  the  inheritance,  he 
shall  not  keep  out  the  cestui  que  trust ;  and  therefore  the 
term  is  liable  to  all  his .  charges.  These  terms  were  not 
k^own till<2aeen  Elizabeth's  time,  as  appears  by  Pem- 
berton's  argument  in  the  Didce  ofNorfoWs  case;  before 
that  time  the  law  looked  upon  them  with  a  jealous  eye, 
as  they  tended  to  defeat  the  crown  of  its  forfeitures,  and 
the  lord  of  the  fruit  of  his  tenures.  And  wherever  a  term 
is  vested  in  a  stranger  in  trust  for  the  owner  of  the  inhe- 
ritance, this  court' has  always  said,  that  it  shall  be  liable 
to  and  be  affected  by  all  the  incumbrances  created  by  the 
owner.  Equity  will  unite  the  term  and  inheritance  to 
keep  the  property  entire ;  as  where  he  who  has  the  inhe- 
ritance in  tail  suffers  a  recovery,  the  term  will  follow  the 

'  Willoughby  V.  Wilhugh-    dem.  Morris  v.  Morgan,  Ibid. 
by,  cited  1  Dumf.  8t  East,    755, 
763;  and  see  Goodtitle  ex 
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uses  declared  iq)on  that  reoovery.  Thie  doctiiiie  has  al 
ways  had  its  full  effect  in  cases  between  the  heir  of  the 
owner  of  the  inheritance,  and  the  executor,  thongh  a  dis- 
tinction as  to  creditors  has  bee$  made"",  which  is  not 
mateiial  in  the  present  case*  And  the  court  sometimes  die* 
annexes  the  trust  of  a  term  to  attend  theinheritaiice  fixim  the 
Strict  l^al  fee,  but  still  it  does  it  in  support  of  the  vighl. 
Attendant  terms  slso  follow  the  descent  to  the  hear*  and 
all  alienations  made  by  him ;  and  they  may  be  entailed,  oi 
othetwi^e  limited  °.  So  are  th^  real  assets  in  the  hands 
of  the^  heir  %  and  will  not  pass  by  will,  ^oiless  executed 
lu^eording  to  the  slatute  of  wills  p. 

Secondly,  as  to  what  kind  <^  grantee  ia  ea»ti|led  to  the 
fffctaction  of  $uch  a  term ;  or,  in  other  words,  m,  wfaese 
hends  suoh  %  \fMB^  shfijl  bie  sUowed  to  protect  the  iiAeril- 
aiw«,.bls  lordnhip  said,  that  su^h  a  gnmtee  must  be  a 
purdM^er  for  avalmabte  conrnd^Mtioc^  aparch^eriMs 
fdt^  not  affected  With  any  fra^d  of  coUusio%  and  without 
notice  of  any  prior  chaige ;.  far  Mtice  m^l^  h#p  ccflpe  in 
lmidu]iei|tly«  If  si»di  ^  ptu9ch«iaer  has  no  notice,  of  a  prior 
iacumbrance,  and  t^es  a  defective  conteyapce  %&  an 
eAate»  and  an  ass^nmeivt  of  a  tenn  to  attend  the  inherilp 
unee;  m  this  <na^  ke  shall  h«^e  th0  bfsneSt  of  d^  teim 
to  pibtedt  this  estate^  wd  he  ibay  diSlber  defeod  his  pos- 
aesdiob  by  it^  or  h^  may  usctit  to  reoover  )m  pos^essiea 
at  hiw,  though  hb  adrersary  has  llie  inheritwoe,  whi^ 
makes  me  say,  this  court  often  disasmeves  the  tcon  to 
attend,  fco.  from  the  inhefituice^  Thiis  is  the  meaniif 
when  it  is  said,  <^  that  if  a  ni%n  has  both  law  and  ei{uit|r 
on  has  side,  he  shidl  not  be  hurt  hereC 
Againit  what  Thitdly,  let  US  consider  against  what  estate^  ohwgesj  sn4 
it  affords » pro«  incuabrttnoes,  the  protection  arising  from  such  a  teim 
tecUoo.  ^1^  extend ;  tlf e  answer  to  this  question  may  be  genenL 

It  shall  extend  to  all  estates^  charges,  and  incumbranee^ 


"  See  1  Vem,  104. 

"  1  Cru.  515. 
•  Ibid. 


p  Ibid.  516. 
4  Ibid.'  6og. 
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created  intennediately  between  the  raising  of  tke  term,  and      TRUSIS. 
the  making  the  incumbrance ;  but  it  must  have  all  pre- 
vious qualifications :  it  must  be  made  bon&Jide',  it  must 
have  freedom  from  notice;  it  must  have  the  first  and  last 
right  to  call  for  an  assignment  of  the  tenn.    This  is  on  all 
sides  admitted,  where  the  old  term  is  standing  out  in  the 
original  grantee  or  mortgagee,  and  has  never  been  assigned 
to  attend  the  inheritance ;  buf  it  has  been  said,  first,  that 
when  it  has  been  assigned  upon  an  express  trust  to  attend 
the  inheritaucBi  it  shall  attend  all  the  estates  carved  out 
of  that  inheritance;  secondly,  that  when  a  term  is  so  as- 
signed, it  becomes,  and  is  so  annexed  to  the  inheritance^ 
that  it  cannot  be  severed  from  it.    This  is  an  attempt  to 
establish  a  distinction  between  a  term  assigned  upon  an 
express  declaration  of  trust  to  attend  the  inheritance,  and 
a  term  declared  to  be  so  by  the  construction  of  this  courU 
It  has  been  argued,  that  where  a  term  is  assigned  to  at- 
tend the  inheritance,  that  is  notice  to  the  mortgagee  of 
certain  incumbrances ;  but  tibiis  is  a  mistake ;  for  an  as* 
signment  of  a  term  to  attend  the  inheritance  generally,  is 
only  notice  that  there  is  an  inheritance  to  attend,  but  not 
that  the  estate  is  bound  by  any  other  incumbrance.    Such 
an  assignment  gives  a  purchaser  no  notioe  but  what  be 
has  from  the  deed.    But  if,  in  such  assignment,  it  be  de- 
clared that  the  term  is  assigned  to  protect  the  uses  of  sudi 
a  setdementi  or  the  uses  in  suoh  a  deed,  it  will  be  notioe  of 
the  deed  or  settlement,  and  of  all  the  uses  in  them,  and 
the  purchaser  is  bound  to  find  them  out  at  his  peril.   Agaii^ 
it  has  been  said,  that  sudi  a  term  is  so  annexed  to  the  in- 
heritance, that  it  will  go  along  with  all  the  estates  which 
are  carved  out  of  it;  as  in  the  case  of  a  first  mortg^age, 
where  a  new  conveyance  is  made  of  the  inheritance  for  a 
valuable  consideration,  the  term  will  follow  it,  and  the 
termor  will  become  a  trustee  for  the  purchaser.     I  agree 
this  will  be  so  against  the  grantor  and  his  heirs,  and  all 
claiming  under  him  or  them,  either  as  volunteers,  or  with- 
out notice ;  and  if  he  convey  a  new  estate  of  the  inherit- 
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TRUSTS,      ance,  the  trast  is  affected  by  it ;  but  when  a  new  porchaser 
for  a  raluable  consideration,  with  all  the  qualifications 
before  mentioned,  gets  an  assignment  of  such  a  tenn,  he 
comes  in  a  different  degree,  and  how  can  equity  take  it 
from  him  without  contradicting  all  their  rules?    It  is 
objected^  that  this  will  leave  the  inheritance  to  go  one  way, 
and  the  trust  of  a  term  another.    It  is  not  necessary  to 
enter  into  all  the  cases  where  a  term  to  attend  the  iDhe- 
ritance  may  be  disannexed  and  turned  into  a  tenn  in  gioss. 
It  may  be  done  even  where  it  is  upon  a  contingency '.   It 
may  be  done  at  any  time  by  the  owner  of  the  inheritance. 
It  may  be  objected,  that,  if  such  term  is  not  so  annexed 
to  the  inheritance  as  to  go  along  with  it,  it  will  put  it  into 
the  power  of  the  trustee  to  assign  it  to  whom  he  pleases. 
I  take  this  case  to  be  the  same  as  that  of  trustees  to  pie- 
serve  contingent  remainders.    If  such  trustees  join  in  a 
conveyance  to  a  purchaser  for  valuable  consideration!  who 
has  notice  of  the  trust,  such  purchaser  is  affected  with  the 
trust ;  but  if  he  has  no  notice,  the  purchaser  shall  retain 
the  estate,  but  the  trustees  shall  make  satisfaction '.   So 
here,  if  the  second  mortgagee  has  had  notice  of  the  fiist 
mortgagee,  he  shall  make  no  use  of  the  term  to  his  pre- 
judice ;  and  if  he  had  no  notice,  the  trustee  who  assigns  it 
ought  to  make  satis&ction.   But,  this  doctrine  would  make 
the  assignment  of  such  term  to  a  purchaser's  own  tnistee 
such,  that  it  would  protect  him  f^ainst  nothing  at  all; 
for  if,  wherever  there  is  a  charge  made  upon  the  inheritance 
for  a  valuable  consideration,  that  draws  after  it  so  mach 
of  the  trust  of  the  term  against  the  grantor,  and  the  puisne 
mortgagee  was  to  take  it  affected  with  that  derivative  trust, 
such  puisne  mortgagee  would  never  be  safe  (i).    Several 

*  • 

'  Per  Seri.Maynard,  in  the        '  Mansell  y.   Mansdl,  a 
JDuke  of  jforfoH^s  case.  P.  Wms.  6 1 2* 

-■         '" 

(i)  It  was  said,  at  the  bar,  to  be  a  rule  among  convey- 
ancers, wherever  they  found  an  old  term  limited  to  attend 

the  inheritance^  not  to  disturb  or  meddle  with  it    His 

Lordship 
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inconveniences  have  been  objected ;  but  all  these  are  over-      tiujstS. 
balanced  by  the  inconvenience  that  would  happen  by  "  ^ 

breaking  into  the  rule  "  that  a  purchaser  for  a  valuable 
consideration,  and  without  notice,  shall  not  be  hurt  in 
equity."  Collateral  warranties,  non-claim,  descents  cast, 
(which  are  the  wise  policies  of  the  law  to  quiet  mens  pos- 
sessions,) are  grounded  upon  the  same  principle  Upon 
the  whole,  therefore,  his  Lordship  declared,  that  if  a  pur- 
chaser or  mortgagee  has  no  notice  of  the  jointure,  portion;:, 
or  other  incumbrances,  which  may  affect  the  estate,  he  will 
in  equity  be  entitled  to  the  benefit  of  these  terms. 

From  this  doctrine  of  the  legal  interest  of  the  term  re- 
maining distinct  and  separate  from  the  inheritance  at  law, 
arises  the  whole  benefit  and  advantage  to  be  made  of  the 
term.  For  if  two  persons,  or  more,  have  claims  upon  the 
inheritance  under  different  titles,  a  term  of  years  attendant 
upon  it  is  still  so  distinct  firom  it,  that  if  any  one  of  them 
obtain  an  assignment  of  it,  then  (unless  he  is  affected  by 
any  of  the  circumstances  which  equity  considers  as  frau-  . 
dulent)  he  will  be  entitled,  both  at  law  and  in  equity,  to 
the  estate  for  the  whole  continuance  of  the  term,  to  the 
utter  exclusion  of  all  the  other  claimants.  This,  if  the 
term  is  of  long  duration,  absolutely  deprives  the  6ther 
claimants  of  every  kind  of  benefit  in  the  land.    Supposing, 


Lordship  said  he  had  inquired  of  a  very  able  and  experi- 
enced conveyancer  (Mr.  Filmer)  and  found  there  was  no 
such  general  rule ;  it  was  true,  Mr.  Ward,  of  the  Temple, 
declared  it  as  his  opinion  ;  but,  if  he  practised  so,  that  did 
not  make  it  a  general  rule.  Where  such  a  term  has  been 
assigned  upon  an  express  trust  to  attend  the  inheritance  as 
settled  by  such  a  deed,  and  the  conveyancer  is  satisfied 
the  uses  of  that  deed  have  not  been  baiTed,  he  might,  his 
Lordship  was  of  opinion,  very  safely  rely  upon  it,  especially 
in  the  cases  of  purchasers  and  mortgagees  where  the  deeds 
are  always  taken  in ;  for,  if  he  has  the  deeds  and  the 
assignment  of  the  term  in  his  hands,  they  cannot  be  made 
use  of  against  him ;  but  this  will  not  make  it  a  gener^ 
rule. 

VOL,   HI.  V  V 
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TRVSnr3.      therefore^  A.  purchases  ah  estate,  which,  previous  to  his 
■    '  ■    "  ■    purchase,  had  been  sold,  mori^ged,  leased,  and  chirged 
with  every  kind  of  incumbrance  to  which  real  property  b 
subject :  in  this  case  A,  and  the  other  purchasers,  and  aH 
the  incumbrancers,  have  equal  claims  upon  the  estate. 
This  is  thb  meaning  of  the  expression,  that  their  equity  is 
equal.     !But  if  there  be  a  term  of  years  subsisting  in  Ae 
estate  which  \vas  created  prior  to  the  purchases,  mort- 
^ges,  or  other  incumbrances,  and  A,  procure  an  assign- 
ment of  it  in  trust  for  himself,  this  gives  lam  the  legal 
interest  ih  the  lands  duVitig  the  continuance  of  the  term, 
absolutely  discharged  from,  and  unafibcted  by,  any  of  the 
purchases,  mortgages,  aiid  other  inctimbrances,  subsequent 
to  the  creation  of  the  term,  and  prior  to  his  parchase. 
This  is  the  meaning  Of  the  expression  in  assignments  of 
terms,  that  they   are  to  pfbtedt  the  purchaser  from  dl 
mesne  incumbrances.    But  it  is  to  'be  Observed,  that  i. 
to  be  entitled  in  equity  to  the  benefit  6(  the  terai,  ffltut 
hav«  all  the  following  requisites  :  lie  must  be  a  purchaser 
for  "a  valuable  consideraition ;  bis  purchase  mtist  in  all  re- 
spects be  a  fair  purchase,  and  free  from  every  kindof  fiaad; 
and  at  the  time  of  his  purchase  he  must  have  no  notice  of 
the  prior  conveyance,  mortgage,  charge,  or.  other  Incom- 
braince.    IVloirtgagees,  lessees,  &c.  are  purchasers  in  (his 
sense,  to  the  amount  of  their  several  charges,  interests,  or 
rights.    If,  therefore,  any  person  of  this  description;  on* 
affected  by  notice  or  fraud,  takes  a  defective  conveyance 
or  assignment  ofttie  fee,  or  of  any  estate  carved -oat  of  it, 
which  is  defective,  either  by  reason  of  some  prior  c«m^€y- 
ance,  or  of  some,  prior  chaise  of  incumbrance;  and  he 
tak^s  an  assignment  of  a  term  to  a  trustee  for  himself,  or 
lio  hiihself  \yherehe  takes  the  conveyance  of  theinhesit- 
ance  to  his  trustee ;  in  either  of  these  cases,  he  is  entitled 
^0  the  full  benefit  of  the  term ;  that,  is^  he  may  use  tbe 
"hegal  estate  of  the  term  to  defend  his  possession  duriag 
■flie'  corilinuaiice   Of  the    term,  or,  if  he  ►has  4oit  Ae 
possession,  to  recover  it  at  common  law,  in  preference  to 
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•U  claimaots  prior  to  his  purchase,  but  subsequent  ,to  his      tbusts. 

tenw '.    And  ^rd  Northington  ■  held,  that  a  declaration  

of  truat  in  favour  of  an  incumbrancer,  was  tantamount  to 
an  actual  assignment,  unless  a  subsequent  incumbrancer, 
bon&fde,  and  without  notice,  procured  an  assignment; 
and  tiiat  the  custody  of  the  deeds  respecting  the  ;term,  with 
a  declaration  of  the  trust  of  it  in  favour  of  a  second  in* 
Gunbrancer,  was  equivalent  to  an  actual  assignment ;  and 
tfafirefore  gave  him  an  advantage  over  the  first  ineum* 
brancer,  which  equity  woidd  not  take  from  him. 

The  term  also  protects  a  purchaser  against  the  dower  of 
the  .vendor's  wife,  if  assigned  to  a  trustee  for  him,  but  not 
if  left  outstanding ;  nor  will  an  outstanding  term  protect 
the  Ji^ir  from  the  dower  of  the  ance^or!s  wife,  nor  assignees 
from  ^  dower  of  the  bankrupt's  wife  ',  noj  protect  against 
curtesy  ofihusband^. 

The  protection  afforded  by  terms,  f^ainsjb  mesne  incum* 
brances,  jias  .made  it  be  considered  as  safe,  in  some  cases, 
to  dispense  with  a  searcji  for  judgments ;  but  this,  observes 
Mr.  Butler,  is  never  prudei^t,  where  there  is  any  reason  to 
«qf^M(ehend  that  notice  of  them  will  be  proved,  or  be  at- 
tempted to  be  proved,  on  the  party  o^his  agents.  Besides, 
no  term  or  other  outstanding  estate  should  be  relied  on, 
unless  proof  can  be  obtained  easily  and  at  a  small  expense, 
of  the  instruments  and. acts  in  law  necessary  to  establish 
the  cK^tion.and  deduction  of  the  teem.  It  should  also  be 
Mcertained,  th^t  i)s  situation  is  such  as  enables  the  party, 
wtitlod  .to  it,  to  avaiLhimsdCof  it  in  ejectment  This  dpes 
not  fiwayis  appear  su$ciently  amended  to;  for  though, 
genevally  speaking,  it  is  true,  that  the  possession  of  the 
celtij  /pAiA^tmt  is  U^e  possession  of  the  ti^ustee ;  yet  it  is 
equally  true,. that  the  extent  and  application  of  this  rule 
anp  .by  no  means  settled :  grept  care  therefore  should  be 

»  See  Willoughby  v.  Wil-        »  Stanhojte  v,  Verney^  Co. 
loughbyy  \  Durnf.  %  E.  7Q3 ;    lit.  290,  b.  note. 
and  Co.  Lit.  290,  b.  *  1  Cm.  516,  8tc.  531. 

3r  1  Cru.  53O. 

u  u  « 
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TBUailb      Uken,  in  cases  where  the  ootstanJing  estate  is  iriied  od 
•         as  a  protection  afi^ainst  mesne  incnmfarances,  that  the  pos- 
session of  the  actual  terre-tenants  has  not  been  such  as  to 
depriye  the  persons  in  whom  the  outstanding  estate  or 
interest  is  vested,  of  their  right  of  entry  *." 

Outstanding  term  in  a  trustee,  will  prevent  the  owner  of 
the  inheritance  maintaining  ejectment,  unless  where  the 
term  is  fuUy  satisfied,  and  ought  to  be  assigned  to  snch 
owner;  in  which  casethe  jury  will  be  directed  to  premme, 
(unless 'such  presumption  be  rebutted  by  actual  ,circiiffl- 
stances)  the  term  to  have  been  surrendered  in  order  to 
prevent  a  just  right  from  being  defeated  by  a  matter  of 
form*. 

The  advantages  to  be  derived  from  terms  of  yearB,being 
so  considerable,  it  is  an  object  of  great  consequence  to 
ascertain,  when  it  is  safe  for  the  purchaser  to  leave  them 
in  the  trustee  in  whom  he  finds  them,  and  when  it  is  ne- 
cessary or  prudent  to  require  them  to  be  assigned  to  t 
trustee  of  his  own.  But,  as  has  been  justly  observed,  it 
is  more  easy  to  say  where  it  is  unsafe,  than  to  say  where 
it  is  safe  for  him  to  be  satisfied  without  such  an  assign- 
ment of  it.  And  first,  it  may  be  laid  down  as  a  genenl 
rule,  that  whenever  a  term  has  been  raised  for  securisg 
the  payment  of  money,  as  the  assignment  t)f  it  by  the 
trustee  for  the  person  entitled  to  receive,  to  a  trustee  for 
the  person  obliged  to  pay  the  money,  is  the  best  possible 
evidence  of  the  payment  of  the  money,  it  may  be  resson* 
ably  required  as  such  ^.  But  it  sometimes  becomes  im- 
practicable, after  « length  ef  time,  to  find  out  the  repre- 
sentatives of  such  trustee,  in  which  case  the  owner  csmiot 
get  in  a  complete  title.  In  such  cases,  the  next  best  al- 
temative  is  to  be  taken,  which  is  to  secure  the  possession 
of  the  title-deeds,  taking  particular  care  that  he  has  the 
deed  ^creating  the  trust  term,  and  the  several  assignmenti 

*  Co.  Lit.  sgOf  b«  n.  *  Co.  lit.  290,  b.^n. 

*  1  Cru.  537. 
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of  ity  if  any.  And,  indeed,  where  a  term  of  years  has  been  TRUSi^. 
assigned  to  attend  the  inheritance,  if,  upon  purchase  *— •— — " 
(taking  it  in  the  most  extensive  sense)  all  the  deeds,  as 
well  originals  as  counterparts,  by  which  the  term  was 
created  or  assigned,  are  delivered  to  the  purchaser,  and 
he  is  satisfied  that  the  trustee,  in  whom  it  is  then  said  to 
be  rested,  has  made  no  prior  assignment  of  it,  and  that 
the  vendor  has  not  charged  the  estate  with  any  interme- 
diate incumbrance ;  it  is  difficult  to  say  what  possible  use 
can  be  made  of  the  term  against  him,  or  what  good  caa 
be  answered  by  requiring  an  assignment  of  it  to  a  trustee 
of  his  own,  unless  it  be  to  satisfy  the  requisitidns  of  those 
^o  whom  he  may  afterwards  have  occasion  to  mortgage  or> 
sell  the  estate.  For  it  can  never  be  set  up  against  him. 
but  by  a  purchaser  for  a  valuable  consideration  without  no* 
tice,  who  gets  an  assignment  of  the  legal  estate  in  the 
term;  and  the  fact  of  a  purchaser  taking  an  estate  without 
the  title-deeds,  is,  prima  faidty  aground  to  jpresume,  at 
least,  notice  against  him,  if  not  to  make  his  purchase ' 
fittudalent*.  Still,  how^tver,  it  is  to  be  observed,  that 
should  a  case  arise,  in  which  the  non-possession  of  the 
title-deeds,  and  amongst  others  of  the  deeds  creating  the 
term,  and  the  deed  assigning  it,  can  be  accounted  for  in  a 
satisfactory  manner,  either  by  such  purchaser  having  had 
a  probable  cause  assigned  him,  from  whence  he  may  pre* 
sume  that  there  were  no  tide-deeds  belonging  to  the 
estate,  or  of  an  incumbrancer  taking  his  estate  from  one  who 
had  no  right  to  the  title-deeds,  and  who  therefore  could 
not  give  them  up,  as  a  mortgagee  of  a  reversion  (the  titl^ 
deeds  in  such  case  belonging  to  the  tenant  for  life)  it  does 
not  appear  certain  that  the  possession  of  the  title^eeds, 
though  comprisii^  among  them  both  the  deed  creating 
and  the  deed  assigning  the  term,  would  be  a  good  defence 
against  a  prior  purchaser  or  incumbrancer,  for  a  valuable 
.eonaideratioi^  without  notice,  who  should  get  an  actual 

• '  •  Pow.  Mortg.  407. 
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tltU^TS.      ftssignment  of  such  tenn  from  the  pe^soA  in  whoia  die 
-^  legal  estate  therein  should  be  vested  ^.    Few  geaetal  ndes, 
can,  therefore^  be  laid  down  upon  this  subject ;  and  eten 
:  these  must  from  their  nature  be  subject  to  an  endlen 

variety  of  modifications.  **  In  all  cases  of  this  desciifdon, 
it  is  infinitely  better  to  err  by  an  excess  of  care^  than  to 
trust  any  thing  to  hazard.  And  akhodgh  the  precantioDS 
used  for  the  security  of  purchasers  appear  somettmes  to 
be  excessive^  and  satisfactory  reasons  cannot  always  be 
given  for  reqxnring  some  of  them»  yet  the  mofe  a  pej^saa'a 
experience  incteaseSy  the  more  he  feeb  the  ileltson  and  real 
utility  of  them ;  and  ihe  more  he  li'iSL  be  convisced  tfalt 
very  few  of.  the  precautions  required  by  the  geeferalprac^ 
tice  of  the  profession  are  without  dieir  use,  cKr  c^  be 
eafely  dQspemed  with  */' 

It  would  be  improper  to  close  this  head,  without  ob* 
serving^that  it  behoved  trusteed  of  thete  terms,  to  be  some* 
thing  cautious  how  they  act,  if  called  upoii  td  seffor  tbe 
term  from  the  inheritance,  lest  they  inadvertently  be  gnik^ 
df  a  breach  of  trust ;  for  wherever  a  trust  term  to  attend 
the  inheritance  devolves  upon  a  person,  every  tiihe  the 
zestui  que  trust  makes  any  dispo^tion  of  the  lands,  atlier 
by  way  bf  convey  anice  or  incumbrance,  the  ti^stee  of  die 
term  beeoihes  firdmthenceforviraid  a  trustee  for  ihe  grintee 
or  incumbrancer,  ib  ike  dxteort  ofr  amount  ef  his  grant  or 
intonibranoe;  and  tberdfoi^  toy  assignment 'by  him  cf  the 
iegal  estate  ^n  ahy  other  thiist  than  to  attend  tiie  inherit 
ance^  made  t6  any  drre  who  Mas  ndt  tike  {^ribt  or  kadia^ 
security  or  conveyance  of  the  equitable  estate  duriog  tkt 
terbi,.  wiD,  (if  i^ch  trustee  can  be  affected  with  notice 
either  actual  or  presumptive,)  be  a  breadi  of  trait,  for 
which  the  trustee  will  be  aiil5werabie  in  a  co«rt  ef  <s|i»ty, 
Therefote,  before  biiich  trustee  meters  a  tenii  so  aastgiwib 
in  order  to  use  it  as  a  term  in  gross^  to  secure  mortgageei 
or  the  liktf,  he  dught  td  be  salrMed^  by  the  produetiae  of 

*  Pow.  Mortg.  407*  •  jBoi  Lit  ago,  b.  note. 
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tl^e  t^de-d^ds  Of  other  satisfactory  evidence,  that  .his      trusts 

ceitt^i  que  tnusf  has  done  no  act  to  affect  the  inheritance;  --- 

for  it  is  to  be  obaerved^  that  when  a  trustee  severs  a  term 

designated  to  attend  the  inheritance^  without  being  satisfied 

in  tl^s  respect,  he  voluntarily  takes  upon  himself  to  do  an 

act  lybich  may  v^ry  the  rights  of  those  whose  interest  it  is 

14§  dyty  to  protect.    And  should  a  trustee  voluntarily 

qiake  a  severance  ip  such  qeise^  after  a^^tual  or  presump- 

tJLYe  knowledge  that  his  cestui  que  trust  was  involved  in  in* 

cumbran^es,  there  can  be  little  doubt  but  that  he  would, 

^  the  le^t|  be  saddled  with  costs,  which  may  prove  a  very 

serious  consideration  to  hipx;  it  is  therefore  most  prudent^ 

iji  suc^i  case,  to  decline  actiqig,  unjess  by  the  direction,  and 

imj4^r  the  indemnity,  of  a^cour^  of- equity '. 

Vn.  Of  the  Liability  op  Pebsons  paying  Money 
TO  Trustees,  to  see  to  its  proper  Application. 

As  the   ''  trust  of  land  is  considered  in  a  court  of  LUWitj  of 

-_.       -  n-ii         .  i*    1  persons  pajing 

equity  as  the  land  itself,  and  a  declaration  of  i)ie  trust  as  money  to  tras* 
a  disposition  of  the  land*,"  persons  paying  to  the  trustees  gypUcau^ 
the  purchase  or  mortgage-money  arising  from  lands  di- 
rected to  be  mortgaged  or  ^old,  with  notice  of  the  trust, 
are  in  some  cases  made  answerable  in  those  courts,  for  the 
proper  application  of  it. 

But  it  also  appears  to  be  equally  a  settled  rule,  that  if 
lands  be  conveyed,  devised,  or  appointed  to  be  sold  or 
4isposed  of,  for  the  payment  of  debts  generally,  without 
the  ^ebts  being  in  any  manner  specifically  mentioned, 
whether  the  trust  be  effected  through  the  medium  of  a 
direct  conveyance  to  trustees  to  pay  debts,  or  by  way  of 
charge,  or  of  power,  the  purchaser  or  mortgagee  is  not 
bound  to  see  to  the  application  of  the  money  ^ ;  for  the 
lands  «Fe4i8charged  on  payment  of  the  money  into  the  hand 

♦  Se^  Pow.  Mortg.  405,  ^  i  Ves.  173;    Smith  v^ 

«  Per  l^prd^ansfield,  in  Guyon,  1  Bro.   186;    Wif- 

Buree^  v.  Wheai.    Sed  vid.  Uamson  v.  Curtis,  3  Bro»  §6^ 

f  o^  Moirt.  326. 
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TRUSTS.  the  law  appoints  to  receive  it,  and  the  persona  beneficially 
■  ^  interested  in  it  mast,  if  there  be  any  default  in  the  applica- 
cation,  take  their  remedy  against  the  persons  receiving  the 
money.  Thus,  in  the  case  of  Elliot  v.  Merryman\  his 
Honor  declared  the  general  rule  to  be,  that  if  a  trust  di- 
rected that  land  should  be  sold  for  the  payment  of  debts, 
generally,  the  purchaser  was  not  bound  to  see  the  money 
was  rightly  applied.  But,  on  the  other  hand,  if  the  trast 
described  ''  that  lands  should  be  sold''  for  the  payment  of 
certain  debts,  mentioning  inparticular  to  whom  those  debts 
were  owing,  the  purchaser  was  bound  to  see  that  the  money 
was  applied  for  the  payment  of  those  debts.  The  case 
then  under  consideration,  did  not,  indeed,  fall  within 
either  of  those  rules ;  because,  there,  lands  were  not  given 
to  be  sold  for  the  payment  of  debts,  but  were  only 
charged  with  such  payii)ent(i).  Bat  his^  Honor  was  of 
opinion,  that  thi^t  circumstance  made  no  c|iff^rence :  for  if 
such  a  distinction  was  to  be  made,  the  consequence  would 
be,  that  whenever  lands  were  charged  with  the  payment 
of  debts  generally,  they  could  never  be  discharged  of  the 
trust,  without  a  suit  in  that  court,  which  would  be  ex- 
tremely inconvenient.  Nor.  had  any  instance  been  pro- 
duced to  show,  that  in  any  other  respect,  the  chaiging 
lands  with  the  payment  of  debts,  differed  from  the  directing 
them  to  be  sold  for  such  purpose)  and  therefore  there  was 
no  reason  that  there  should  be  a  difference  established  in 
this  respect.  And  the  only  objection  that  seemed  to  be  of 
weight,  with  regard  to  this  matter,  was,  that  where  lands 
were  appointed  to  be  sold  for  the  payment  of  debts  gene- 
rally, the  trust  might  be  said  to  be  performed  as  soon  as 

•  Barnard.  78,  1734. 


(1)  See  Newman  v.  Johnson,  1  yem.45,  where  the  will 
was  *'  My  debts  and  leg;acies  being  first  deducted,!  devise 
all  my  estate,  both  real  and  personal,  to  L  S;"^nd  hdd 
by  the  Lord  Chancellor,  that  this  should  amount  to  t 
devise  to  sell  for  payment  of  his  debts. 


the  landa  were  sold ;  but  where  they  were  only  charged  TROStB^* 
with  the  jrayment  of  debts,  it  might  be  said  that  the  trust  " 
was  not  performed  till  those  debts  were  discharged/  and  so 
far  indeed  it  was  true,  that  where  lands  were  charged  with 
the  payment  of  annuities,  those  lands  would  be  charged  in 
the  hands  of  the  purchaser,  **  because  it  was  the  very  pur- 
pose of  making  the  lands  a  fund  for  that  payment,  that  it 
should  be-a  constant  and  subsisting  fund ;"  but  where  lands 
were  not  burdened  with  such  a  subsisting  charge,  the  pur-' 
chaser  oi^ht^  not  to  be  bound  to  look  to  the  application- 
of  the  money,  and  that  seemed  to  be  the  true  distinction: 
And  in  Smith  v.  Guyon  ^,  and  JRogcrs  t.  Skiilicome  \  it  wa» 
said  by  Lord  Chancellor  Tliurlow,  that  where  the  estate  is 
to  be  sold^  and  ft  specific  sum,  as  5  /•  to  be  paid  to  A.  the 
purchaser  must  see  to  the  appUcatioB ;  but  where  it  is  to 
be  sold  generally,  he  is  not. 

The  rule,  however,  seems  to  admit  of  some  distinctions ; 
as,  where  it  would  operate  to  give  an  nnjust  preference  to 
any  particular  creditor.  Thus,  where  a  father  devised 
lands  to  his  son,  subject  to  the  payment  of  debts,  and  a 
question  arose,  whether  a  creditor,  t6  whom  the  son  had 
mortgaged  these  lands,  should  retain  them  by  way  of  se- 
curity for  Us  old  debt,  as  well  as  for  the  money  lately 
advanced.  Lord  Hardwicke>  whilst  he  admitted  the  ge- 
neral  rule  above  stated,  where,  there  was  no  schedule  of 
the  debts,  yet  said  the  rule  was  never  carried  so  far  as  to 
put  it  in  the  power  of  the  devisee  in  trust,  or  the  heir  at 
law,  who,  in  the  Court  of  Chancery,  is  considered  as  a 
'  trustee,  to  favour  one  creditor,  which  would  be  the  conse-* 
quence  if  this  was  allowed.  And  his  Lordship  allowed  the 
mortgagee  the  principal  and  interest  of  the  money  he  ad- 
vanced to  the  son,  but  said,  as  to  his  old  debt^  he  could 
not  be  put  in  a  better  condition,  but  must  come  in  pari 

^  1  Bro.  Rep.  Chan.  186;    2  Bro.  Cha.  Rep.  Append, 
and  see  also  Tenant  v.  Jack-    186.  * 
son   and  Cotton  v.  Everalt,        '  Amb.  188. 


^Q^  Ki,MUm»T^  9W       [book  d^  f  a>t  %u 

TRraoB*  JMMM  «itli  tbe  i«9t  (tf  tbe  eralitovs".  And  hw  kidshq^ 
diBtiiiguiBbed  thi»  ca$e  from  thai  of  an  execirtori  wko^ 
Iwiyiiig  power  to  adBiinister  tke  assets^  and  having  th# 
kgal  eataAe  in  him^  may  sell  a  t^m,  and  the  veadee  letaia 
ik,  and  this  even  to  satisiy  a  debt  of  his  own :  Wt  that  was 
owing  to  the  legal  power  of  the  ezecvtor  over  the  m^ 
upon  whioh  the  court  woutd not  bre^c  in.  And  hislioid- 
ahip  moreover  6aid»  that  it  had  never  be»  hdd,  thai  if  a 
devi^ee  in  tnwt  mortgaged  to  a  credit<Hr  of  hia  ownyfor 
aatiafactioa  or  aecority  of  that  debt,  a^di  saortgagei, 
having  notioe  of  the  tmst^  ahouU  retain  th«  eatale  againit 
the  creditors  under  the  trust;  or  if  he  mortgaged,  fitk 
n0tioe^  by  way  of  aeouiing  the  debt  of  the  tastattr,  it 
alltred  not  the  <Me;  .for  the  eataUi  wi#  %  Heoijiitjr  ia  the 
hands  .of  the  tmatee  before,  wd  it  oidy  opemted  to  ebM8» 
the  course,  which  the  court  would  not  MflBar  the  tnwtea 
to  do»  considering  it  ^  m  fmud  to  give,  th^  frftmiM^  to 
oseeiedilor,  whicb  Mitber  Uie  law  nor  ittvit  Cqx^  ihM 
aUow. 

Another  exoeptkin  to  'the  nde  fq>pewPB  .to  be«  ^i^  ^ 
trufltee  or  heir,  or  pensQU  to  seU  <or  di^fKM»e»  is  ealled  ^^ 
HI  a  court  of  equity  to  execute  the  trust ;  for«  pet  Camden 
Chancellor  %  the  creditors  have  m  right;  to  oaU  (fu  die  )i^, 
or  devisee,  to  execnte  the  trust;  and  tbou^  this  eo^Tt 
has  established  it  as  a  rule,  that  wheieftfie  cblurge  ifgeae- 
ndy'the  purchaaer  is  not  bound  to  see  to  the  afq)Iie?itionof 
Ae  parohas^mQaiey ;  yet.tf  the  trustee  is  oaUod  upiPP  is 
this,  court,  it  takes  the  execution  of  the  tnisA  out  af  <i« 
hands  of  the  tivatse  to  be  exeeuied  by  tke  court,  toA 
wkere  the  cofort  has  aatacfaad  its  jurisdiction,  it  woaM  ^ 
inoowrenient  to  permit  a  eale,  bui  by  the  ooiirt  And 
Humgh  a  general  ^diange  does  ^otansJce  a  iMirdmseri  bmi^ 
flie  suit,  jBse:  to  'ther  >a|>pliosiiion  of -lbs  monej^  yet  after  a 
suit  commenced,  I  should  hold  him  bound  to  it ;  and  I 

"  l^ie/  V.  Beane,  i  Yes,  •  Walker  v-  Swuilkf^ 
216,1748.  Aw*.  876. 


hold  it  a»  a  ge&eial  rvley  that  a»  atienakion  j^dii^,  t  miil 
is  void  V 

BuA  whefe  the  lands  are.  d^ised  cr  appointed  for  ths 
t>ayment~of  debts  generally^  the  rtde^  that  a  pwrcbaser 
^aU  not  see  tio  the  appUcati6il  of  his  p«yohase<^inoaiey9 
tvtil  not  bediT^itdd  by  the  estate  being  charged  with  the 
payia^iit  of  partieillaf  tegaoies;<  Fod^  per  Lord  Hardwicke^^ 
the  snbjectiftg  )bhe  estEcfce  to  the  payment  of  legacies  will 
not  make  the  purcfaal^r  answerable  for  the  disposition  of 
the  at^ney 9  because  the  legaeies  cannot  be  paid  withoat  Ae 
debtSi  aiid  these  are  i!iot  Specified  (i).  And  so^  'm  a  very 
late  cOse^  it  v^aa  hdd^  that  whiele  debts  and  legale  are 
charged  dn  latids,  the  pmrcbaser  heUs  firfee  front  the  claims 
of  th^ legatees ;  lor  boC  being  hound  to  see. to  t)i^  dit«- 
charge  of  debts,  he  cahoot  be  obliged  to  see  to  tb^  di»» 
ohatge  of  legacies,  which  cannotibe  paid  till  alKef  defatb. 

Hie  rule  does  not,  however,  iqpply>  lAatte  money  is 
raised  under  the  sanction  of  luiact  of  periiament,  by  a>ortft> 
gage  for  a  p^trticulAr  and  express  purpose,  in  which  oacts 
it  seems  incumbent  ^to  th^  person  advancing  it,  t6  see  -it 
applied  to  tlbat  specific  purpose^  aS  the  land,  will  be  liable 
to  no  more  thali  what  is  actually  employed  aocording  to 
the  trusts  of  the  lEict^ 

80,  if  mdney  be  advanced  dn  sale,  or  mortgage,  under  a 
decree  of  the  Court  of  Chancefy>  for  that  purpose^  tmd  be 
th^rtby  directed  to  be  applied  lor  payment  of  debts,  said  a 
report  be  made  ascertainkig  the  debts,  the  purchaecr  or 

^  Co.  Lit.  2^0, b.  yAi.  also  cited;  where  it  is  said, 

p  ^R^f^et^    V.    SkUHtotite,  that  the   Iste   Lord  Chief 

Amb.  188.  Justice  of  the  ^King's  Bendl 

1  Job  V.  Abhdt,  cited  by  iaUSSented  16  &is  position. 

Mr.  Butler  in  his  note  on  '  Cottereil    v.    Htwq^son, 

Co«  Lit.  29^^  14th  edit^;  and  3  Vem.  £•                  , 

%%6  Beny&nyr.  Oibbs,  ihkT&  '    '  \  /  '  ' ;   '.      V 

'  (1)  Sut  thb  rfbbve  gfenfeml  trite  hais  %iii  excieptijon  where 
thefe  h  a  coHiisidn^fetWfeen  the  trasfe^^nd  the  executor* 
^  Vem.  616. 
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rsmrs.     mortgagee  adTancing  the  money,  muat  see  it  applied  in 
.  payment  of  the  creditors ;  and  payment  by  soch  pnithaser 

or  mortgagee  to  a  trustee  for  die  purposes  in  the  decree  or 
order  mentioned,  will  not  discharge  him.  For,  per  Lord 
Hardwicke,  Chancellor  %  if  the  court  should  not  hold  such 
estate  in  the  hands  of  the  mortgagee  to  be  liable,  it  would 
be  vain  to  make  such  a  decree  for  the  payment  of  the 
debts;  for  then  any  person  might  afterwards  purchaae 
with  full  notice,  pay  the  money,  and  the  creditors  go  with- 
out any  satisfaction.  For  though  it  was  an  established 
doctrine,  that  on  a  tru^t  or  devise  for  payment  of  debts  in 
general,  without  a  specification  of  debts  in  a  schedule,  a 
purchaser  would  be  indemnified,  and  not  obliged  to  lee  to 
the  application  of  the  money,  or  look  after  the  crediton, 
which  was  in  support  of  the  trust  that  the  estate  mi^t  be 
sold;  yet  if  there  was  such  a  specification  or  schedule,! 
purchaser  or  mortgagee  was  bound  to  see  to  the  apfdica- 
tion  of  the  purchase-money.  And  where  there  was  a  decree, 
it  was  reduced  to  as  much  certainty  as  by  such  a  specifics 
tion ;  and  the  purchaser  therefore  should  not  pay  to  the 
trustees  in  such  cases,  but  must  see  to  the  application,  and 
take  assignments  firom  the  creditors ;  or  else  apply  to  the 
•  court,  that  the  money  should  be  placed  in  the  Bank,  and 
not  taken  out  without  notice  to  him,  for  otherwise  the 
payment  was  at  his  peril  (i). 

And  legacies  stand  upon  the  same  footing  as  scheduled 
or  specified  debts :  and  a  purchaser  or  mortgagee  therefore 
paying  money,  applicable  to  the  payment  of  legacies, 
must  see  them  paid ;  unless  where  the  trust  be  payment  of 

»  '  Uoyd  V.  Baldwin^  \  Yes.  173. 


(1)  But  as  to  the  order  in  which  the  purchaser  was 
liable,  his  Lordship  said,  the  parties  coulo  not,  by  what 
they,had  done  among  themselves,  change  the  security  of 
the  creditors,  and  possibly,  after  satisftiotion  against  the 
estate,  the  mortgagee  might  come  against  the  trustee,  if 
he  took  covenants. 
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.del^  generally,  and  unexpressed,  as  well  as  legacies  ;  trusts. 
in  which  case  the  purchaser  is  exempt  from  seeing 
them  paid,  for  the  legacies  are  not  payable  till  after  the 
de'bts  are  paid,  and  he' not  being  liable  to  see  to  the  pay- 
ment of  the  debts,  or  to  know  when  or  whether  they  are 
p&id  or  not,  he  of  course  cannot  be  required  to  see  to  pay- 
ments to  be  posteriorly  made  ^ 

But  the  distinction  now  is,  as  to  whether  the  debts  or 
sums  to  be  paid  are  specifically  enumerated  in  the  deed  or 
will,  or  only  generally  referred  to ;  as  in  the  fir^t  of  these 
cases  the  purchaser  is  liable,  and  in  the  other  not.  It 
is  now,  therefore,  generally  conceived  to  be  a  settled  rule^ 
that  if  a  person  devise  or  convey  lands  to  trustees  to  sell 
for  payment  of  his  debts  or  legacies,  and  such  debts  are 
specified  or  scheduled,  the  purchaser  or  mortgagee  is  bound 
to  see  to  the  application  of  the  money  ".  The  inconveni- 
ences of  which  doctrine  has  led  some  practitioners'  to 
wish,  that  the  operation  and  consequences  of  trusts  had 
been  confined  to  the  trustee  ai^  cestui  que  trust ;  for  though 
in  some  cases  it  may  be  of  great  service  to  the  centui  que 
trust,  as  he  preserves  his  property  from  the  peculation  and 
other  disasters  to  which,  if  it  were  left  solely  to  the  direc-^ 
tion  of  the  trustee,  it  would  necessarily  be  subject,  yet  it  is 
much  to  be  questioned,  whether  it  is  not  frequently  pro- 
ductive of  more  inconvenience  than  real  good ;  for  if  the 
cestui  que  trust  is  a  married  woman,  an  infiint,  or  otherwise 
incapable  of  assenting  to  the  payment  to  a  trustee  (and 
such  are  the  general  instances  in  which  this  difficulty 
occurs)  the  person  pfiying  it  cannot  be  indemnified  but  by 
paying  it  under  the  sanction  of  a  court  of  equity,  which 
not  only  retards  the  completion  of  the  purchase,  but  often 
involves  the  parties  in  litigation,  and  puts  them  to  a  very 

'  *  Rogers    v.    Sldllicarne,  ■  Dunch  v.  Kent,  i  Vem. 

Amb.  1 88 ;  Benuon  v.  Collins^  260 ;   Spalding  v.  Shalmer, 

I  Bro^Rep.  186;  iSch.  Lef.  1  Vem.  301. 

^59;  and  see  lb.  n.  ad  edit.  '  See  Co.  Lit  2go,b.  xii. 
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IBU9IB.  great  and  otherwise  useless  expense^.  These  incoimm- 
-"— — — ^  enoes  induced  the  late  Mr.  Powell  to  considttaidexsminf, 
in  a  very  particular  manner,  the  authorities  upon  wluoh 
tile  rule  is  supposed  to  be  founded ;  and,  in  doing  this,  he 
has  given  it  as  his  opinion,  that  in  no  one  of  the  caBes  to 
which  allusion  is  generally  made  as  having  setded  die 
principle*,  did  the  point  come  before  the  court.  ^  None 
of  those  cases  therefore,  oallad  for  or  involved  the  estab- 
lishment of  the  rule,  that  if  a  peiaon  deioaes  lands  to 
trustees  to  be  sold  by  than  for  the  payment  of  Us  debis, 
and  specifies  or  schedules  ihem,  or  of  legacies,  tte  p«- 
chaser  shall  be  bound  to  see  to  the  application  of  Ui 
money/'  The  only  instsoices  among  the  cases  in  whidi 
the  court  w^s  eaUed  upon  to  decide  between  creditors  and 
purchasers,  being  cases  of  mere  charges,  in  whidi  no 
trustees  were  expressly  appointed.  And  in  EUht  v.  Merry- 
man  *,  (in  which  the  supposed  rule  seems  to  have  been  fint 
started)  it  is  stated  as  .to  a  naked  trust,  directing  famd  to  be 
sold,  which  is  clearly  distinguishable  from  a  devise  to 
trustees  to  sell.  "  And  the  Master  of  the  flolls,  in  that 
r  case,  seems  to  deny  the  applicability  of  the  rule,  to  (he 
latter  case ;  for,  explaining  a  possible  distinction  (o  be 
taken  between  lands  appointed  to  be  sold  for,  and  lands 
xmly  charged  with,  the  payment  of  debts,  he  says,  that,  in 
the  former  case,  the  trusts  may  be  said  to  be  perfonned  as 
«ooQ  as  the  lands  are  sold,  but  that  the  trust  is  notper- 
ISOrmed  in  4&e  latter  ^sase  till  those  debts  are  dischaiged; 
wd  his  Honor  therefore  admits  the  rule  as  applicable 
vrheve  kinds  -are  ^ihaffged  with  annuities,''  because  it  is  the 
▼eiy'pwpese  of  makings  the  lands  tt  fund  for  thatpapieiit, 
Ibat  it  Shan  be  a  constant  and  subsisting  fund ;  ^  but 
vi^here  lands  are  not  burdened  with  such  a  subsisting 
charge^  the  purj^haaer/ ought  not  to  be.bound^to  looktP  ^ 

y  Co.  Lit.  29Q,  <b ;  iiPow.        »  See  i  Movtg.  ^ia. 
JUhntg.  ^14.  >  Bmi.  iCh.i  Ga.'  76. 
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upplid^A  of  the  money/'    And  that,  his  Honor  said,      TRUSn. 
leaned  to  be  the  true  distinction.  ■ 

If  then  the  rule  hos  not,  in  (act,  been  expressly  applied 
to  itny  case  where  the  devise,  Sec.  has  been  to  the  tmateea 
Birpressly  in  trust  to  sell,  however  respectable  may  be  tha 
ittoies  of  die  Judges  who  have  thrown  out  their  ideas  that 
Mbh  a  rule  eadsted,  Mr.  Powell  fairly  concludes,  that  any 
eatpress  decision  against  the  appUcation  of  the  rule,  in 
fefspe($t  of  a  particular  kind  of  trust,  wiD  be  sufficient  to 
Mclude  that  class  of  trusts  from  the  generality  of  its  appli* 
Mtion.  And  he  cites  Ihe  following  case  aa  in  -point, 
'il.  made  his  will^  and  thereby  directed  that  all  his  per- 
aonal-estate  (except  as  therein  excepted)  should  be  applied, 
as  far  as  the  same  would  extend,  in  payment  of  debts,  lega-^ 
cies,  and  funeral  expenses,  and  of  all  annuities  by  him 
^Ainted;  and  if  such  personal  estate  should  not  be  sufficient 
Ibr'Hiose  purposes,  then  it  was  his  further  will  and  d^ine, 
and  he  did  direct,  that  the  deficiency,  whatever  it  n%fat 
t>e,  should  be  paid  and  made  good  out  of  his  real  estate 
<e3^cept  a  part  therein  mentioned,  which  he  did  not  intend 
to  make  sUbject'thefeto) etnd  which  real  estates becharged 
^ith  the  paymei$t  elf  sudi' deficiency,  to  whose  hands  so- 
^Yfit  the  ftame  came.  And,  to  subfeet  and  exempt,  he.  gaire  . 
Htld  devised,  all  his  real  and 'personal  estate  in  the  following 
ttfakmer:  'i.  e.  certain  parts  of  his  estate  to  his  wife  in  fee, 
tsMl  dcrto  the  manors,  messuages, "ftc.  not  given  to  his  wife 
tn^fee,^he  devised' them 'to  his  'wife  forlife,  and,  after  Jier 
^ec^flse,  he  gave  the  same'to'truateotfin^tKugt'to  9eil,iand 
to  ditide  aiitd  diirtr^te  the  "money  ^ wUdi  ^OicM  aitse  by 
Hudi  sale,  betweenand'amongst'fiaeh  dhild  astd  chiidnnr^f 
'A.B.  On  the  body  of  his  then  Wife  begotten,  land  isudh 
'difldf^n  of  C.  D,  as  -^bould  ^he^iinng  :when:the 'devise  ^to 
tile  trustees  should  take  ^ect,  Oi^usUy^share  andihaite 
dlikie,  to  take  per  citpitaBnA  nttpenstirpis',  4f  botione  smh 

**  Cuthbert^t  al.  v.»IIa/rcr,.4- Ju][y  1790.  Reg.  lib.  4,5441 1 
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TRUSTS.,      child,  the  estate  to  be  transferred  to  him,  and  not  to  be 
fold.    The  wife  died.    One  trustee  died  in  her  Ufe-time. 
The  surviying  trustee  sold  the  estate  by  auction.   The  per- 
sonal estate  was  sufficient  to  discha^e  the  debts.    The 
claimants^  under  the  devise  to  children,  were  seven  chil- 
dren  of  A.  B.  and  six  children  of  C.  D.  who  were  entided 
to  .the  purchase-money  in  equal  shares.  One  of  the  children 
of  C«  D.  was  in  the  East  Indies,  and  two  were  in&nts.  The 
purchaser  refused  to  complete  his  purchase,  on  the  ground 
that  there  being  no  proviso  in  the  vnll  to  exonerate  the 
purchaser  from  seeing  to  the  application  of  theinoney^ 
the  purchaser  was  bound  to  know  or  find  out  what  children 
of  the  persons,  in  that  behalf  named,  were  living  at  the 
testator^s  wife's  death,  for  that  such  children  ought  indi- 
vidually to  execute  the  conveyance,  and  give  releases  for 
their  respective  claims ;  and  that  one  being  in  the  East 
Indies,  and  two  being  infants,  these  could  not  join  in  snch 
conveyance.  But  th^  decree  was,  that  the  contract  should 
be  carried  into  execution ;  that  the  infants  shares  of  the 
purchase-money  should  be  paid  to  the  accountant^enend; 
and  that  the  remainder  of  the  purchase-money  should  be 
paid  to  the  trustee.    And  the  decree  proceeded  to  direct, 
that  all  proper  parties  should  join  in  the  conveyances.  TUs 
decision,  though  not  final,  as  it  still  left  room  for  an  appli- 
cation to  the  court  to  determine  who  might  be  proper 
parties  to  the  conveyance,  certainly  appears  to  be  con- 
clusive on  the  question,  whether  the  persons  beneficiaDy 
entitled  are  necessary  parties?  because  there  can  be  no 
ground  to  consider  those  persons  as  necessary  parties, 
unless  it  be  to  discharge  the  purchaser;  but  it  should  seem 
there  can  be  no  power  in  the  court  to  compel  a  person 
beneficially  interested  in  money  to  arise  by  sale  of  land  to 
discharge  that  land,  unless  upon  having  the  money  paid  or 
well  secured  to  him.    But  the  court,  by  directing  the  pay- 
ment to  be  made  to  the  trustee,  did  that  which  rendered  a 
direction  to  pay  to  the  cestui  pic  trust  impossible.    And  it 
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was  said,  in  a  very  late  case  %  that  Lord  Kenyon,^  when      TRUSTS. 

Master  of  the  RoUs,  incliued  strongly  to  the  opinion,  that  

trustees  having  the  power  to  sell,  must  have  the  power 
incident  to  the  character,  viz.  the  power  to  give  an  effectual 
dkicharge.  A  doctrine  which  appears  to  be  supported 
not  only  by  the  good  sense  of  the  thing,  but  by  analogous 
cases ;  for  admitting  that  the  cestui  que  trust  has  an  in- 
terest in  the  lands,  co-extensive  with  his  interest  in  the 
money  to  arise  by  sale,  that  interest  extends  equally  to  the 
rents  and  profits,  as  to  the  land  itself;  but  yet  it  was  never 
doubted,  but  that  trustees,  to  whom  lands  were  conveyed 
or  devised  for  sale,  and  to  pay  and  apply  the  purchase- 
money  between  certain  persons,  might  discharge  the 
tenants  on  the  payment  of  the  rents,  or  the  purchasers  of 
the  produce,  on  payment  of  the  price  for  which  it  was 
sold.  The  trust  gives  a  right  to  an  account  and  benefit  o 
rents  and  profits  till  sale,  but  yet  none  can  give  a  discharge 
for  them  but  the  trustees.  And  what  essential  difference  is 
there,  he  asks^  between  rent  and  purchase-money  on  sale  as 
to  the  present  point.  "  A  rent  is  the  price  for  which  the 
profits  of  the  land  are  sold  for  one  year,  and  a  forehand 
rent  is  properly  the  taking  up  the  profits  of  laud  by  antici- 
pation ;  and  on  a  sale,  all  the  profits  of  all  future  years  are  . 
sold,  and  the  party  receives  the  price,  which  is  receiving 
the  profits  by  anticipation ;  and  there  is  no  distinction  be- 
tween forehand  rent  and  after  rent;  they  are  both  the  pro- 
fits of  the  land.  Profits  taken  yearly,  come  in  all  of  a  lump 
on  sale ;  and  the  right  to  the  one  or  the  other^  is  a  right  to 
the  profits  put  of  the  land.''  If  then,  where  a  trust  is 
created,  and  the  trustees  confined  to  pay  and  apply  money 
to  be  taken  out  of  the  annual  rents  and  profits,  no  doubt 
exists  but  that  the  trustees  can  give  receipts  for  the  rents 
and  profits  ;  upon  what  principle  shall  the  taking  the  rents 
and  profits  by  anticipation,  alter  the  capacity  of  the  trus- 
tees ?  The  author  of  the  trust  directs  the  trustees  to  sell, 

^  Crewe  v.  Dicken,  4  Ves.  jun.  99, 
VOL.  nu  X  X 
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TRUSTS,  and  to  pay  and  apply  the  purchase-money  to  specific  pur- 
-**-— """"^  poses,  which  necessarily  involves  the  capacity  of  receiving. 
And  it  seems  a  solecism  to  say,  that  ascertaining  the  pre- 
cise objects  to  whom  the  trustee  is  expressly  directed  to 
pay  money,  (as  in  the  case  of  scheduled  diebts)  shall  fanush 
an  implication  that  the  trustee  is  not  to  receive  that  money 
to'pay  and  apply  it. 

The  conclusion,  therefore',  afforded,  from  the  conside- 
ration of  the  cases  generally  cited  in  support  of  the  nile, 
with  the  fair  reasoning  that  presents  itself  on  the  subject, 
is  inferred  to  be,  that  the  general  dicta  to  be  found  in  the 
books  as  to  the  necessity  of  a  purchaser  seeing  to  the  ap- 
plication of  his  money,  where  the  debt  or  sum  to  be  paid 
is  specified  or  scheduled,  are  applicable  only  to  cases 
"  where  there  are  no  trustees  expressly  named  and  autho- 
rized to  sell  and  apply  the  purchase-money;  and  that 
where  a  devise  or  conveyance  is  made  to  trustees  in  trust 
to  sell  or  dispose,  and  to  pay  and  apply  the  money  raised, 
in  the  discharge  of  debts  in  a  schedule,  OT\pf  legacies,  or 
for  any  specific  purpose,  the  purchaser  or  mortgagee  k 
not  bound  to  see  to  the  application  of  the  money ;  or  in 
other  terms,  that  wherever  the  author  of  a  trust  has  ap- 
pointed a  hand  to  receive  the  money,  that  hand  is  capable 
of  giving  an  effectual  discharge  for  the  money  received." 

But  where  the  lands  are  devised  to  the  trustees  to  sell 
for  the  purpose  of  raising  so  much  money  as  the  personal 
estate,  or  any  other  fund,  shall  fall  short  of ;  it  seems 
that  the  purchaser  or  mortgagee  should  be  satisfied  of  die 
necessity  of  raising  it,  for  the  power  or  trust,  in  this  case, 
depends  on  the  insufficiency  of  the  other  fimd,  and  the 
necessity  of  a  sale  or  mortgage  is  confined  to  the  limits  or 
^  extent  of  such  insufficiency.  It  may  therefore  be  con- 
tended|  that,  if  there  be  not  the  deficiency  in  question,  the 
power  is  not  well  executed,  a  necessary  consequence  of 
which  appears  to  be,  that,  if  the  purchaser  cannot  give 

*  See  Pow.  Mortg.  330 ;  Co.  Lit.  ago,  b.  xii. 
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legal  evidence  of  this  deficiency^  he  cannot  make  out  his  TRUSTS. 
title  under  the  power ;  and  there  seems  to  be  no  mode  of  ^^ 
ascertaining  the  amount  of  the  debts,  and  of  the  other 
fund,  and  the  insufficiency  of  the  latter  to  answer  them 
with  sufficient  accuracy,  without  the  interposition  of  a 
Court  of  Chancery,  and  a  decree  for  a  sale  or  mortgage 
to  supply  sufficiency.  .  To  prevent  questions  of  this  na- 
ture from  arising,  it  is  usual  to  insert  in  all  instruments 
declaring  trusts  of  personal  estate,  and  in  all  instruments 
by  which  real  or  personal  estates  are  vested  in  trustees 
upon  trust  to  raise  money  by  a  sale  or  mortgage,  a  clause 
expressly  discharging  the  purchasers  or  mortgagee  from  ^ 

the  obligation  of  seeing  to  the  appUcation  of  the  money 
paid  by  them.  But  in  the  cases  last  alluded  to  %  though 
there  be  a  clause  in  the  instrument,  creating  the  trust  for 
sale,  &c.  which  makes  the  receipt  of  the  trustee  an  indpm^ 
nification  to  the  purchaser,  it  should  seem  that  it  cannot 
avail  the  purchaser,  for  that  clause  operates  only  in  caaes 
of  Hue  trustees  finding  it  necessary  to  sell ;  that  is,  of  the 
prior  fund  proving  deficient  to  answer  the  debts,  &c.  to 
the  amount  of  the  lands  sold.  In  short,  in  such  cases, 
the  power  of  sale  being  c6nfined  to  so  much  as  shall  be  suf- 
ficient to  make  up  the  deficiency  of  another  fund  first 
appropriated,  the  persons  entitled  to  the  fund  last  appro* 
priated  will  have  a  right  to  call  upon  the  purchaser  to 
prove  such  deficiency  and  its  quantum,  which  of  ooune 
involves  an  account  of  its  application ;  and  admitting  the 
deficiency  to  exist,  and  that  if  the  purchaser  can  show  it, 
he  will,  by  the  clause  respecting  the  receipt,  be  safe  in 
regard  of  seeing  hb  purchase-*money  on  such  saie,i&c.  ap* 
plied  according  to  the  trust;  which  appears  to  be  all  the 
use  of  such  clauses,  in  cases  of  the  nature  of  those  last- 
mentioned  ^  Where,  therefore,  the  trust  is  to  raise,  by 
sale  or  mortgage  of  the  real  estate,  so  much  money  as  the 

^  Vide  Cuhepper  v.  Aston,    William  Jones,  327. 
supra ;    et   Dyke    v.   Sicks,        ^  And   see  Pow.  Mortg. 
Cro.    Car.    335;  S.  C.  Sir    332. 
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TRUSTS.  case  of  Bill  v.  Humble  "'^  the  Master  of  the  Rolls  decreed, 
that  a  mortgagee  of  a  term  of  years  from  an  executor 
(which  term  of  years. was  specifically  bequeathed)  was  not 
answerable  for  the  misapplication  of  his  purchase-money. 
This  decree  was  indeed  reversed  in  the  House  of  Lords  in 
1 703-4;  but  from  the  account  given  in  Viner",  there  is 
reason  to  suppose  the  reversal  was  founded  on  particular 
proof  of  fraud.  And  two  cases  in  Peere  Williams  ^  coin- 
cide with  the  Master  of  the  Rolls  agamst  the  House  of 
Lords  ^*  And  with  the  latter  doctrine,  the  modem  practice 
of  the  profession  accords.  It  has  even  been  carried  so  far, 
that  where  an  executor  has  sold  or  mortgaged  his  testator's 
property  for  his  own  debt,  it  has  been  held  good^.  The 
reason  of  these  cases  is,  as  before  noticed,  that  the  pro- 
4perty  of  the  testator  vests  absolutely  in  the  executor,  both 
at  law  and  in  equity ;  so  that  the  demand  of  the  creditors 
and  legatees  are  personal  upon  the  executor  ;  they  are  no 
hen  upon  the  property  in  his  hands,  or  in  the  hands  of  the 
assignees,  from  him;  the  executor  is  entrasted  with  the 
disposition  of  the  property ;  and  no  third  person,  therefore; 
should  'l^e  impUcated  in  it.  It  should,  however,  beobserved, 
that  the  principle  on  vdiioh  the  courts  have  founded  their 
opinion,  that  the  purchaser  or  mortgagee  of  any  part  of 
the  testator's  assets  specifically  bequeathed  is  not  answer- 
/able  for  the  misapplication  of  his  purdifise  or  mortgage- 
money,  is,  that  tha  whole.'  of  the-personi^  eptate  being 
bound  to  pay  the  debts  of  the  testator,  that  specific  part 
(though  specifically^  charged)  is  Uable  vrith  the  rest :  it  has 
therefore  been  held  to  be  otherwise,  where  the  purchaser 

"  2  Vem.  444;  3  Bro.  p  And  see  Gilbert's  Re- 
Tar.  Ca.  5,  Savage  y.  Hum-  ports,  113;  Mead  v.  Lord 
ile,8.C.  Orrery,  3  Atk.  235,  3^5; 

°  7  vol.43,  pi.  13 ;  and  18  It  hell  y.  Beane,  1  Ves.  jun. 

Vin.  lai,  pi.  11.  ,  216 ;  Plow.  Com.  543, 545* 
]    **  Ewer  V.   Corbett,   and        •»  Salk.  1^,  pi.  11 ;  ItheU 

punting  V.   Stonard,  a   P.  v.  Beane,  1  Ves.  jun.  2i6« 
Wm's.  148  &  150. 


CH.   XI.   §  VII.]  CONVEYANCING.  ^yg 

has  notice  that  there  are  no  debts,  or  tbat  the  debts  are      trusts. 

paid '.    But  though  i%  seems  clear,  ftom  the  case  cited  

below*,  that  by  such  notice  of  there  being^  no  debts,  or  of 
the  debts  being  paid^  the  purchaser  makes  himself  an« 
swerable  for  his  purchase  or  mOrtgage-money ;  yet  he  is 
not  bound,  previously,  to  inquire  and  satisfy  himself,  that 
ther^  are  debts  unpaid,  or  that  the  parts  of  the  assets  not 
specifically  bequeathed,  are  sufficient  to  pay  the  debts  and 
legacies  ^  ^ 

'  Ewer  V.  Corbetty  ub.  sup,     Williams^  6  Ves.  130 
■  Ibid. ;  Elliot  v.  Merry^        *  See  Co.  Lit.  390  b.  xii. 
man,  Bam.  78 ;    Wynn  v. 
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